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UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


WEDNESDAY, MAY 1, 1957 


Unirep StTatres SENATE, 
SUBCOMMITTEE ON ANTITRUST AND Monopoiy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

‘The subcommittee met, pursuant to call, at 10:10 a. m. in room 424, 
Senate Office Building, Senator Joseph C. O’Mahoney presiding. 

Present : Senators O'M: ahoney, Kefauver (chairman), and Watkins, 

Also present: Donald P. McHugh, coc rn Antitrust; Gareth M. 
Neville, associate counsel, Antitrust; Wilbur D. Sparks, attorney, 
Antitrust; Peter Chumbris, counsel for minority, Antitrust; Tom 
Collins, professional staff member; Carlile Bolton-Smith, counsel to 
Senator Wiley; Dr. Reed L. Frischknecht, legislative assistant to 
Senator Watkins. 

Senator O’Manoney. The committee will come to order. The 
committee has assembled this morning for the purpose of hearing 
testimony on the bill introduced jointly by Senator Watkins, of U tah, 
and myself, S. 1356, to amend the antitrust laws by vesting in the 
Federal Trade Commission jurisdiction to prevent monopolistic acts 
or practices and other unlawful restraints in commerce by certain 
persons engaged in commerce in meat and meat products, and for 
other purposes. 

(S, 1356, as reported to the full committee, is as follows :) 


(S. 1356, 85th Cong., Ist sess.] 
[Strike out all after the enacting clause and insert the part printed in italic] 


A BILL To amend the antitrust laws by vesting in the Federal Trade Commisson jurisdiction to prevent 
monopolistic acts or practices and other unlawful restraints in commerce by certain persons engaged in 
commerce in meat and meat products, and for other purposes 


Be ii enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, Fhet +2} subseetion 46} of seetion 6 +a} of the 
Kederal Trade Commission Act; ac amended 466 Stat: 632: 46 U S: G. 46 4a} (6), 
se ostetrttretedt te peste te falas 
te Peete eo etteree tttel tte eeteRteeS atte Terstet ste eeteticee Steet tH the Ciel 
teeters chet of $468. Hott HetHe Htttie tte tlteed= ef eetipetitien: dr Gobtreree 
tered ttfate oP deceptive fete Gr prtetices Ht eater ee 

+5 Seetion 2 te of the Packers and Steekyards Aet 192+ as anrended 42 
Stat 159. as amended: 7 LS. G- 482) is amended bye strikine out; 

44 from the title thereof the werds ‘meat feed prediets+ and the werds 
cate esbiihe presettteta = 
+3} paragraph (6) thereof — 

+4 Seetien 2 +b} of seh Act +7 E- S- GC: 483) is amended by steikine ext the 
words ‘end meat peeking industries: whereby livestock, meats; meat feed pred- 
nts forester peeditets: dite predtet: pettee- patties predtete: ae eee atte 
inserting im Hee thereof the words 4H ard ehepeba tieesteeh 

4 Bitle H of sueh Act EL 8: CG: 494-495} is repented. 
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te} Seetions 404 and 463 of steh -Aet GE SC. 224 228} ae ainended by stele 
ing ott; in eaeh steh seetion wherever they appear; the word ‘peeker. and the 
arose (Peter at tthe tee poitttee deter ae detedder - 

+e Seetion 602 (a) of sueh Act 7 LS: GC: 2188 4a} is amended by striking out 
Ste ttets ‘Spirekcers as defined in tite HH ef said het std petted id inserting 
te Hex theresf the aerds “+4 eetHpend + 

od Seetion 602 (b> of sueh Act (7 U- 8: C: 218e tb} is amended by inserting; 
tmediately after the werds ‘this ret + the words <‘oe the Federal Teade Gone 
mission “et 
That (a) subsection (6) of section 5 (a) of the Federal Trade Commission Act, as 
amended (66 Stat. 632; 15 U. S. C. 45 (a) (6)), is amended to read as follows: 

““(6) The Commission 1s hereby empowered and directed to prevent persons, partner- 
ships, or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, and air carriers and foreign air carriers subject to the Cinl Aeronautics 
Act of 1938, from using unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce.” 

(b) Section 2 (a) of the Packers and Stockyards Act, 1921, as amended (42 Stat. 
159, as amended; 7? U.S. C. 182), is amended by striking out: 

(1) paragraph (3) thereof; and 

(2) paragraph (4) peed. 

(c) The title of such Act (7 U. S. C. 181, et seq. ) and the title of the Act where it 
appears in the preamble of the. Act of August 14, 1935 (ch. 582, 49 Stat. 658), are 
amended by striking out the words ‘‘livestock products, dairy products’ and the words 
“poultry products, and eggs”’ 

(d) Section 2 (b) of such Act (7 U.S. C. 183) is amended by striking out the words 
“‘and meat- packing industries, whereby livestock, meats, meat food products, livestock 
products, dairy products, poultry, poultry products, or eggs,” and inserting in lieu 
thereof the words ‘‘industry, and whereby livestock,’ 

(e) Title II of such Act (7 U.S. C. 191-195) is repealed. 

(f) Sections 401 and 403 of such Act (7 U.S. C. 221, 223) are amended by striking 
out, in each such section wherever they appear, the word ‘‘packer’’, and the words 
*‘nacker or any live poultry dealer or handler,”’ 

(g) Section 502 (a) of such Act (7 U.S. C. 218a (a)) is amended by striking out 
the words ‘‘packers as defined in title II of said Act and railroads’’, and inserting in 
lieu thereof the words ‘‘a railroad”’ 

(h) Section 502 (b) of such Act (7 U. 8S. C. 218a (b)) is amended by inserting, 
immediately after the words ‘‘this Act’’, the words ‘“‘or the Federal Trade Commission 
Act’. 

(2) Section 503 of such Act (7 U.S. C. 218b) is amended by striking out the first 
sentence thereof. 

Senator O’Manoney. One of the strangest things, I think, in the 
experience of a Member of Congress is the vit: ality with which those 
who want to engage in monopolistic practices hold on to the old 
forms of unfair ‘dealing in business. The history of the growth of 
business has been the history of the attempt to protect the public 
interest against the efforts of some of those who are engaged in busi- 
ness to exercise undue control. 

When Senator John B. Kendrick, my immediate predecessor when 
I was first elected, came to Washington as the result of the election 
of 1916, he came with the determination that, if it were at all possible, 
he would do something to bring about a situation in the meat industry 
that would prevent the five big packers from fixing prices to the 
stockmen upon the one hand and prices to the housewife upon the 
other. 

The packers had grown so great and the little operator had disap- 
peared to such an extent that the packers, with their integrated opera- 
tions—controlling the stockyards at the beginning of the chain of 
business and controlling the distribution of the finished meat product 
in the butcher stores of the Nation—were able to keep the price of 
the raw material down and the price of the finished product up. 

It is common knowledge now that the cost of living is rising. The 
Bureau of Labor Statistics has announced only within the week an- 
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other increase in the cost of living. At the same time, livestock men 
throughout the country are coming to Washington—they come to 
my office; they come to the office of Senator Watkins and of other 
Senators—and they talk about what they call the desperate situation 
of the livestock producer who is not able to obtain the price which 
he feels should be obtained. 

What these facts are may be found in the Economic Indicators, 
published by the Government Printing Office for the Joint Economic 
Committee of the House and Senate by the President’s Council of 
Economic Advisers. The April issue shows, for example, that the 
farm operators ;’ net income has been steadily falling from $15,900 
million in 1948 to $11,800 million in 1956. 

If we compare the farmers’ income with the national income of all 
businesses and all individuals, we find that in 1946 the farmer and 
rancher had 9.7 percent of the national income. Ten years later, 
in 1956, the farmer found his proportion dropping by 50 percent— 
not 9.7 percent of the national income, but 4.7 percent of the national 
income is what the farmer and the rancher gets now. This is a drop 
of 5 percent in the actual amount which the farmer receives, and, of 
course, it represents a 50-percent reduction over the past 10 years. 

I can understand why meatpackers and food chains want to retain 
high profits. I make no complaint against business as business. I 
merely point out that it has been the experience of mankind, through 
all written history, that it must fight. against monopoly—if it does 
not, then economic controls will be imposed upon the consumers 
and producers by those who happen to be able to win control of the 
market place. 

I have already pointed out the relationship between the national 
income and the farm income. These figures appear on page 3 of the 
un ‘onomic Indicators of April 1957. The proprietors’ income fell, as 

said before, from over 15 to something over 11 billion. While that 
was falling, corporate profits were increasing. On page 3, under 
the he: ading “National Income,” we find that in 1948 corporate profits 
amounted to $30,600 million. In 1956 they amounted to $40,900 mil- 
lion. The profits before taxes increased from $32,800 million in 1948 
to $43,400 million in 1956. 

So here is the comparison between the falling receipts of the pro- 
ducer and the increasing profits of the processor. 

My predecessor, Senator Kendrick, was responsible in a substantial 
degree for the enactment of the Packers and Stockyards Act. It was 
not approved during the administration of Woodrow Wilson. It 
came about during the administration of President Harding, who 
signed the bill in 1921. 

Since that time there have grown up in the United States a series 
of national food chains, some of which have acquired packing plants. 
They are taking advantage of the definition of “packer,” which was 
written into the Packers and Stoc kyards Act, by which the enforce- 
ment of that act was placed in the hands of the Department of Agri- 
culture instead of the Federal Trade Commission which had 
previously been created. 

All that we try to do in the bill that is before us now is to follow 
the injunction of the Hoover Commission, to avoid overlapping 
jurisdiction and duplication of activity, and restore the enforcement 











4 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


of the Packers and Stockyards Act to the Federal Trade Commission, 
as was originally intended by those in charge. 

How important it is to do this is indicated by a letter which I have 
received earlier this year from a lady in Encampment, Wyo., engaged 
in the livestock business. I think it is worth reading for the purposes 
of this record : 

Dear SENATOR O’MAHONEY: I am pleading with you: can’t you do something 
for us Wyoming cattle ranchers? Things are so much out of line, everything 
we buy is up and up, every week things go up and the cattle go down. What are 
we going to do? Yesterday buying bread was up 3 cents a loaf. Doughnuts 
are up 10 cents a dozen; flour, 60 to 70 cents; a keg of nails, up $19. We have to 
sell a good steer for one keg of nails, and a ranch needs many kegs of nails, 
as you know. I pray, please do something. 

It was in response to pleas of this kind that Senator Watkins and 1 
pooled our forces. We introduced similar bills in the last session of 
Congress, and joined together in the bill which is now before this 
committee, and we hope will soon be before the Congress, and which 
will now be explained by Senator Watkins. 


STATEMENT OF HON. ARTHUR V. WATKINS, UNITED STATES 
SENATOR FROM THE STATE OF UTAH 


Senator Warkrxs. Mr. Chairman, before I begin the reading of my 
prepared statement, let me say that in my private capacity and private 
life I have been a lawyer, have practiced law, and I have also been a 
‘ancher and producer of livestock and also a producer of fruits. I 
have seen the effects of the forces that have brought about the wide- 
spread difference in the price of fruits to the produc er and what the 
consumer finally pays. I have seen wonderful crops of fruit drop on 
the ground simply because the price received was so low that you 
couldn’t afford to hire pickers. At the same time I have noticed the 
market here and in the other areas of the United States where fruit was 
priced so high that the average person had to regard it as a luxury 
and couldn’t buy it. 

I don’t know what all the forces are that bring about that kind of 
a situation, but I feel that whatever they are—and I see it applies as 
well to the livestock in the packing industry—those matters ought to 
be investigated thoroughly by an agency which can do the job and 
find out just what is going on. I am not making any accusations at 
the present time. But I do think that the field is ripe for the type of 
investigation that I think the Federal Trade Commission could make. 

Mr. Chairman, in a free enterprise economy, the most effective 
regulator of economic activity is competition. Operating through the 
market forces of supply and demand, price competition is the best 
and most effective device for allocating resources to the production 
and subsequent sale of those goods or products for which demand is 
greatest. Also, such competition in the market for consumer prefer- 
ence is the best guarantee for improving product quality and maintain- 
ing prices which are fair to both producer and consumer, 

As the economy has become more and more complex, so has the 
nature of competition. In some industries a relatively small number 
of firms has come to dominate economic activity. In some cases this 
has been due to superior management and business skill. In other 
cases it appears to have been the result of competitive practices which 
are not commensurate with the public interest. Price manipulation 
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and unfair trade practices have been used to eliminate competition 
and to render neutral the forces of supply and demand. 

The public has come to expect and demand that Government rein- 
state, where possible, and maintain by law as much price and other 
competition as the public interest necessitates in those areas of the 
economy in which it works badly or where little of it exists. This 
public concern is reflected in the platforms of both political parties. 
it is a matter of bipartisan concern. 

For example, the 1956 Republican platform declares: 

The Republican Party has as a primary concern the continued advancement of 
the well-being of the individual. This can be attained only in an economy that, 
as today, is sound, free and creative, ever building new wealth and new jobs for 
all the people. 

We believe in good business for all business—small, medium, and large. We 
telieve that competition in a free economy opens unrivaled opportunity and 
brings the greatest good to the greatest number. 

Republicans also at that time pledged themselves to “a continuously 
vigorous enforcement of antitrust laws” (p. 7). 

On the other hand, members of the Democratic Party at their 1956 
convention pledged themselves to maintain “competitive conditions 
in American industry,” and likewise “to the strict and impartial en- 
forcement” of the laws “designed to prevent monopolies and other 
concentrations” of economic power (p. 18). 

Thus both of our major political parties are committed to the ob- 
jective of maintaining a free and expanding economy by fostering the 
growth of competition. For this reason, among others, I was happy to 
join with the distinguished chairman of this subcommittee in spon- 
soring S. 1356. This bill is designed to prevent monopolistic acts or 
practices, and other unlawful restraints in interstate commerce by 
persons engaged in processing and distributing meat and meat prod- 
Te This S. 1356 does by: 

Amending the Federal Trade Commission Act so as to return to 
ae FTC jurisdiction over the meat packing and distributing in- 
dustr y, and by 

Amending the Packers and Stockyards Act so as to eliminate 
the authority the USDA has to prevent unfair trade practices under 
title II of the act, but which it has not effectively administered for 
30-odd years. 

Although S. 1356 repeals the jurisdiction of the Secretary of Agri- 
culture over packers, as authorized in title IT of the Packers and Stock- 
vards Act, it leaves undisturbed the jurisdiction of the USDA over 
the operation of stockyards, which is contained in title IIT of that 
act, as well as his special jurisdiction over dealers and handlers of live 
poultry, which is provided for in title V. 

In regard to title 111, I want to point out that the Department of 
Agriculture has been and is doing a commendable job. This is attested 
to by the description of its activities in this connection which are 
found in its Report on Current Activities and Problems Under the 
Packers and Stockyards Act issued April 4, 1957. 

Although the study giving rise to this report was prompted last 
February by the pending introduction of S. 1356, which would trans- 
fer title [1 authority to regulate packers back to the FTC where it was 
originally, about 75 percent of this report is devoted to the embellish- 
ment of my observation concerning title III. Also, planned future 
expansion of packers and stockyard activities by the Department of 
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Agriculture apparently consists entirely of title III operations. This 
is evidenced by the fact that the only increase in funds for fiscal 1958 

requested by the USDA for Packers and Stockyards Act administra- 
tion is an item of $178,000 “to provide improved supervision of stock- 
yards posted under the Packers and Stockyards Act and to post addi- 
tional yards.” 

On the other hand, not one dollar is requested to expand the al- 
most nonexistent title II operations, whose transfer back to the FTC 
is provided by S. 1356. The 25 percent of the self-appraisal report, 
which refers to title IT activities, makes it very plain, in my judgment, 
that title II administration in effect. is practically nonexistent. These 
hearings, Mr. Chairman, I am sure will amply develop this point, and, 
therefore, I shall not elaborate at this time. 

Before discussing in detail my reasons for cosponsoring S. 1356 

Senator O’Manonry. It is a fact, is it not, Senator, that the only 
purpose of this bill is to place in the hands of the Federal Trade 
Commission the enforcement of the antitrust features of the Packers 
and Stockyards Act, without in any way affecting Department of 
Agriculture regulation of the stockyards 

Senator Warkins. That is correct. 

Senator O’Manonery. The hearings which we held here last year 
indicated that the Department has done a very good job in hi andling 
the stockyards. Our point in introducing this bill is to have the 
agency now fully equipped to enforce the antitrust features of the 
C ‘Jayton Act and the Federal Trade Commission Act do the same job 
under the Packers and Stockyards Act. 

Senator Warkins. That is right. And I have a strong feeling 
that from the very nature of the work that has to be done under title II 
that it should not be left to an administrative department, it should 
be left to an enforcement group which is trained and has the back- 
ground and the detachment necessary to carry on work of that kind. 

Senator O’Manoney. You pointed out that the appropriations are 
not available to the Department of Agriculture at the present ome 
to broaden the activities with respect to antitrust enforcement, wherea 
of course, the Federal Trade Commission does have its appropr se 

Senator Warxins. That is right. 

Senator 0” Manoney. And its staff. 

Senator Warxins. And a background of many years of experience, 
and a staff of trained people in this particular field. They specialize 
in the matter of law enforcement with respect to monopolies and that 
sort of thing, whereas the Department of Agriculture has all of its 
major interests in other fields, and it has become so large now that I 
would think that they would thank heaven for the opportunity to 
get rid of one of these activities, particularly in a field in which they 
are not particularly skilled or trained. 

I want to make a few general observations. 

First, I want to make it plain that no packer, large or small, or other 
business firm engaged in slaughtering or processing meat products 
has anything to fear from the return of title II author ity to the FTC, 
provided their business behavior and trade practices conform to the 
norms outlined in the antitrust laws, which are designed to maintain 
and foster price as well as product competition. 

Likewise, my action should not be construed as an attack upon big 
business. Bigness per se is not to condemned. In fact, much of the 
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comforts of everyday living which we all enjoy is made possible by 
economics of production which only large-sized firms can achieve. 
Only when big business uses its superior bargaining power and eco- 
nomic resources in a manner not consistent with the public interest— 
in this case to eliminate competition by unfair means—is it to be 
condemned. 

By the same token, in cosponsoring S. 1356, I do not intend to cast 
reflection upon any particular firm now doing business in the slaugh- 
tering or meat-processing industry. Rather, T have been prompted 
to join Senator O’Mahoney in sponsoring this legislation toc tvo 
major reasons : 

First in light of the poor economic position in which most livestock 
producers find themselves, and the tremendous increase in direct buy- 
ing from livestock producers, I believe it is imperative that proper 
sc rutiny be maintained over the trade practices of firms slaughtering 
livestock and processing and distributing meat products so as to permit 
the existence of as many marketing alternativ es for producers as the 
nature of the industry will permit. Fair competitive bidding should 
give producers higher prices than otherwise would be the case. And 
such competition can exist only where producers have marketing 
alternatives. 

Second, I believe it is in the public interest that FTC control be 
extended over packers which enter into other sideline businesses—busi- 
nesses which now escape such control because of USDA inaction, but 
whose competitors are subject to FTC control. The same need for 
ane control applies to food firms, especially food chains, which now 

‘an acquire packing plants, or a substantial interest in one, and thus 
escape FTC supervision over their entire operations. 

I shall discuss these two reasons in some detail at this point: 

Mr. Chairman, several million farmers, ranchers, and stockmen pro- 
duce meat animals for market. With respect to cattle, the bulk of 
such animals are marketed during a period of a few w eeks each fall. 
Most producers, especially in the great Western Range States, as you 
know so well, must market their animals at that time regardless of the 
prices offered, because they either do not raise enough feed to carry 
the stock until prices are more to their liking, or they cannot afford 
to buy feed for that purpose. A great number—essentially the small 
oper rators—must sell at that time in order to meet pressing financial 
obligations. As you know, most ranchers operate on a basis of “borrow 
it in the spring and pay it back i in the fall.” Still others must sell 
during the fall marketing season in order to meet the costs of daily 
living. 

In recent years, these forced fall marketings have been even heavier 
than normal, because of the effects of drought and the cost-price 
squeeze. High livestock numbers, caused by excessive feed grain pro- 
duction on lands diverted from wheat and cotton production ‘under the 
price support and acreage allotment and marketing quota programs, 
also have contributed to heavier marketing and low prices. These 
factors combined have served to virtually eliminate any bargaining 
power which producers might have had under more normal conditions. 

Especially 1s this true in light of the increase in direct buying over 
the past 10 years from livestock producers. For example, whereas 
in 1946 the largest overall packer purchased directly from producers 
20 percent of the cattle it slaughtered, this figure had increased to 32.7 
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by 1956. Whereas the same firm purchased directly 37.1 percent of 
the calves it slaughtered in 1946; in 1955 it purchased directly from 
producers 52.1 percent. There has also been a marked upw: ard trend 
in direct buying by the next 9 largest overall packers during the past 
10 years. 

Since the subcommittee will dev elop this point, and all its ramifica- 
tions later, I shall not pursue the matter further at this time, except 
to call to the subcommittee’s attention the fact that producer organiza- 
tions are very concerned about this upward trend in direct buying and 
the effect it has upon the prices their members receive in light of their 
weak bargaining positions. An example of this concern is provided 
by the followi ing resolution adopted by the Utah Cattlemen’s Associa- 
tion at its 38th annual convention held at Salt Lake C ity on December 
7 and 8,1956. The resolution reads as follows: 


Whereas we strongly recommend that the Utah Cattle Association members 
refrain from consignment selling of livestock direct to packers for slaughter ; and 

Whereas consignment slaughter short changes the livestock producer and robs 
him of his rights as a seller. Consignment slaughtering thrives on a glutted mar- 
ket. It takes all of the gamble out of buying and gives the packer an assured 
profit with no investment and accomplishes nothing for the grower except to get 
rid of his stock and stop his feed bills. This is not buying, and it is not selling. 
We, therefore, condemn all three forms of consignment selling; namely, “grade 
and yield,” “price on grade,” and “price on rail.” 

Whereas this system takes advantage of split grading. The producer is paid 
on the basis of only 3 grades, while the meat is marketed by the packer on the 
basis of as many as 14 grades. Parts of the carcass can be sold at a much 
higher grade and price than that which the producer is credited. 

Whereas packers also often trim carcasses before weighing and take advan- 
tage of shrink for hot weight. Direct selling to packers reduces livestock prices. 
A high percent of the better quality cattle move direct to packers leaving cattle 
of lower quality to move through markets and determine prices in the major 
markets of the West. In turn, these unrealistic low prices serve as the basis for 
pricing more direct to packer sales. Packers are also eliminated as potential 
buyers at our markets by these direct shipments—this reduces competition and 
prices at the markets : Therefore be it 

Resolved, That we must return toe competitive bidding on cattle if producers 
are to get full market value for their cattle. 

On the buyers’ side of the market, by contrast, we find that less 
than 500 federally inspected plants—which for the most part are not 
individually owned firms, I might add—and less than 1,000 nonfed- 
erally inspected plants are engaged in slaughtering and meat process- 
ing. It also should be noted that 10 national concerns, which own 
the bulk of these plants, slaughter approximately 50 percent of the 
cattle, 66 percent of the calves, 70 percent of the hogs, and 77 percent 
of the sheep coming under Federal inspection. 

In an industry where the buyers are few in number and the sellers 
are great in number, it is evident that the buyers are in a position to 
set the prices they will pay, and the sellers have only the option of 
“taking it or leaving it.” Where all the dictating as to price is done by 
the buyers, it behooves us to maintain as many market outlets as pos- 
sible for livestock producers, who obviously under these circumstances 
at best have a very poor bargaining position. Also, in an industry 
where the buyers’ side of the market is dominated by a few national- 
operative concerns, this is not an easy task. 

Producer organizations at the grassroots level in increasing numbers 
are expressing concern about this situation. For e xample, at the Utah 
Cattlemen’s Association convention mentioned above, the following 
resolution was also adopted : 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 9 


Whereas this year has probably been the worst for cattlemen since the early 
1930's, yet packer and retail profits are at an all-time high, and 

Whereas we feel our problems have been increased by the large spread between 
live cattle and retail prices, and 

Whereas chainstores and retail organizations have become so big that they 
can, undoubtedly, influence our markets: Therefore, be it 

Resolved, That we commend the investigation being made by Senator Joseph C. 
O'Mahoney, of Wyoming, into the possible manipulation of our markets by the 
large retailers and producers. 

At its 50th annual convention held January 8-9, 1957, also in Salt 
Lake City the Utah Wool Growers Association adopted this resolu- 
tion: 

Utah woolgrowers desire to offer complete cooperation with the O’Mahoney 
subcommittee of the Senate in its hearing relating to the apparent collusion 
between packers and chainstores in the processing, sale, and merchandising of 
our meat products and we lend every effort to make these hearings complete and 
informative. 

In the present situation, it is in the public interest—which is com- 
mensurate with that of the livestock producer, the consumer, and the 
small independent packer—to insure that unfair trade practices do 
not lead to greater concentration by elimination of competition. In 
this connection, I point to the 1956 platform of the Republican Party, 
which pledged— 
the continuation and improvement of our drive to aid small business. Small 
business— 


the platform added— 


can look forward to * * * a continuously vigorous enforcement of antitrust 
laws * *)*, 

Enactment of S. 1356 will clearly facilitate such enforcement which, 
in my opinion, is now lacking as far as prevention of unfair trade 
practices is concerned in the meat packing and processing industry. 

Now I am well aware of the fact that this bill is favored among 
others, by an association representing in the main, small independent 
packers who slaughter about 70 percent of the livestock in nine West- 
ern States, including my own State of Utah. While these inde- 
pendent packers are concerned about the entry of the national pack- 
ers—especially the Big Ten, which account for 77 percent of the meat 
animals slaughtered in the United States—into the markets of these 
9 States, as cosponsor of S. 1356, I am only concerned that use of un- 
fair trade practices does not aid or impede such entry. 

I am equally aware of the fact that another association which rep- 
resents, by and large, the interests of these national packers is not 
only actively and openly opposed to this bill, but even used its in- 
fluence to try to keep such legislation as S. 1356 from being intro- 
duced in the first place. 

For these reasons, I want to make it very plan that the provisions 
of S. 1356 as far as I am concerned, will be enforced by the FTC just 
as vigorously against an independent packer engaged in unfair trade 
practices as it will against a national packer. On the other hand, I 
want to reiterate that no packer, large or small, has anything to fear 
if this bill becomes law, unless it is engaged in unfair trade practices. 

‘Taking the me atpacking industry as a whole, my first concern is 
that no packer or distributor, big or small, independent or national, 
take unfair advantage of the already weak bargaining position of the 
livestock producer. The marketing arrangement which economists 
call monopsony is characterized by few buyers and many sellers. This 
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situation by and large is descriptive of the meat packer-producer re- 
lationship. In sue ha marketing situation, if all the buyers within 
trucking or shipping distance are weuee by the same parent company, 
or if they are owned by but 1 or 2 such companies, the seller, perhaps 
as a result of a common policy in the first instance, and price le: adership 
in the second instance, is not likely to get a price for his animals which 
is the result of real competitive bidding. Thus, generally speaking, 
the producer might just as well sell to the closest pl: int and take what 
he can get. 

Where such a situation exists, or where there is only one packing 
plant or other buyer, it certainly would be in the best interests of live- 
stock producers to insure the prevention of unfair trade practices 
which could prevent the entry of competitors, or serve to eliminate or 
control existing competitors. The USDA in my judgment is not 
supplying such “regulation, supervision or enforcement today, nor has 
it for over 30 years. If I thought it were doing the job well I cer 
tainly wouldn't be here now supporting this kind of legislation and 
I haven’t anything but the friendliest of feelings for the Department 
of Agriculture. ‘How could it, when such responsibility here in 
W ashington i is literally buried in the Trade Practices Section (staffed 
by three individuals) of the Packers and Stoc kyards Branch of the 
Livestock Division of the Agricultural Marketing Service ? 

This section not only is responsible for preventing unfair trade 
practices under title IT, whose transfer to FTC is the purpose of S. 
1356, but also under title IIT which deals with stockyards. By no 
stretch of the imagination is it responsible to conclude that these 
undoubtedly capable people—and conscientious people I may add- 
can prevent unfair trade practices in the food business—the largest 
industry in this country. Although the Packers and Stockyards 
Branch has 20 field offices, most of their work, as the Department’s 
self-appraisal report indicates, is in connection with activities re- 
lating to the regulation of stockyards, or title II] enforcement, which 
is not disturbed by S. 1356. Not one person is engaged fulltime in 
title II enforcement so I am advised. 

Senator O’Manonry. Senator Watkins, it has been misreprese nted, 
of course, that this bill goes far beyond the description that you have 
now so lucidly given about it. There isn’t any question that neither 
of us in the preparation of this bill has the slightest desire to do any- 
thing with respect to the regulation of stocky: ards as now handled by 
the Department of Agric ulture, isn’t that true / 

Senator Warkrns. That is true. 

Senator O'Manoney. I repeat it, not because you hadn’t said it, but 
merely to draw particular emphasis to that phase of the proposal and 
to the misrepresentation which has been made to stockmen all over 
the United States by persons who knew what they were saying had 
no basis in fact. 

Senator Warkrns. Well, I think the cattle and sheep growers in 
my State understand this very well. They are not disturbed. I think 
they at least know that we are not attempting to disturb the Depart- 
ment’s administration of title III of the Packers and Stockyards Act. 

Senator O’Manonry. You have a high quality of stockmen in the 
State of Utah. 

Senator Watkins. I appreciate that compliment to them, I believe 
they are just that kind of people, in fact I know they are. T have been 
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associated with them for many years. At one time when I was ranch- 
ing we had a rather large sheep breeding operation on our ranch. I 
know the ups and downs of that business. 

I also am a member of the Utah State Farm Bureau. And notwith- 
standing the fact that the American Farm Federation is opposed to 
this bill—or it thinks it is, I rather think it just thinks it is—I know 
they don’t speak for me and for the other large number of members 
of the Utah Farm Bureau. 

Senator O’Manonry. I hope the American Farm Federation will] 
see the light. 

Senator Warkrns. I hope they will. They are very fine people. 
Now, this is not to be deemed criticism of the personnel of the Trade 
Practice Section or the Packers and Stoc saad Branch itself, but it 
is meant to be criticism of several national administrations for the al- 
most complete lack of action in the past to comply with the congres- 
sional mandate given the USDA in 1921 to prevent unfair trade prac- 
tices in the meatpacking industry. I want to emphasize this. From 
the very nature of the situation, I think, the Department has been inac- 
tive in this particular field, and there is no particular administration 
to blame more than another, it just hasn’t functioned. I think it is be- 
cause of the nature of the job they have to do under Title II of the 
Packers and Stockyards Act and in the nature of the other work which 
they regard as far more important, title II activities Just get 
slighted, it is like a stepchild, it doesn’t belong there, quite, and it gets 
neglected. 

The simple facts are that the Packers and Stockyards Branch has 
no enforcement staff for administration of the fair trade practices 
provisions of title 11 of the act relating to packers. Testimony given 
to this subcommittee by a former head of that Branch indicates that it 
cannot even investigate complaints, let alone take effective action. 
Why the Packers and Stockyards Branch does not even require pack- 
ers to submit reports containing data which is most essential in the 
detection of unfair trade practices. 

As the Department indicated in its report on the Packers and Stock- 
yards Act: 

The annual reports of meatpackers are received by the 20 district offices that 
are maintained by the Packers and Stockyards Branch * * * Information con- 
tained in these reports is primarily concerned with ownership, organization, and 
financial condition * * * The annual reports of the top four packers are for- 


warded to the Washington office of the Branch where they are retained in a per- 
manent file. 


Although the annual reports of packers are received, there is no tabulation or 
statistical analysis made of the information contained in them for the purpose 
of determining industry trends, problems, or conditions (p. 14). 

One might logically ask, as a result: For what purpose are these re- 
ports reviewed? Why are they not reviewed for the purpose of de- 
termining industry trends, problems, or conditions? Why even re- 
quire reports in the first place unless they are reviewed in order to 

carry out specific objectives of the Packers and Stockyards Act. 

As concerns title II, the Department is charged with the responsi- 
bility of preventing unfair trade practices by meatpackers, yet these 
reports do not even require packers to show losses on their meat, non- 
meat food products, and nonfood product operations. Yet such 
information generally is essential to determine whether a firm is ab- 
sorbing losses in one area in order to eliminate competitors, but mak- 
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ing up the loss in other areas where it already dominates the market. 
If none by the reports of the “top four packers” are sent to Washing- 
ton how could the Department ever detect various market sharing 
arrangements which limit competition for livestock and mean lower 
prices to producers? The odds are that it could not make such a de- 
tection, let alone produce evidence sustainable in a court of law. 

In a given situation where there were several packers, including 
independent firms, a livestock producer might not receive much higher 
prices than would be the case 1f only one were to bid for his animals. 
But this much is certain: the prices he could expect to receive would 
not be any lower than those he otherwise would receive if he were lim 
ited to a single buyer, and if there is really competitive bidding, there 
is a good chance that such prices would be higher. 

Now opponents of this bill have voiced opposition on the ground 
that “there is no monopoly in meatpacking.” ‘This is a truism. An- 
other is that “there is no use to lock the barn door after the horse is 
stolen.” No; the problem is not of correcting monopoly; rather, the 
problem is one of preventing unfair trade practices which serve to 
eliminate competition and thus create, or tend to create or increase 
monopoly control over the market. Should the latter happen, it is 
equally certain that livestock producers will receive lower prices than 
would be the case if some price competition existed. 

It is this concern which has led many grassroots producer organiza- 
tions to support the return to FTC of the authority to prevent unfair 
trade practices in the meatpacking industry. In this regard, Mr. 
Chairman, I should “ee to read the following letter to me from Mr. 
Edward S. Crawford, executive secretary of the Utah Cattlemen's 
Association, dated Apr il 10, 1957. The letter reads as eet 

This letter is to advise you that on April 6, 1957, the executive committee of 
the Utah Cattlemen’s Association met and adopted a resolution favoring the 
transfer of the trade practices section of the Packers and Stockyards Act to the 
Federal Trade Commission, as proposed in S. 1356 and H. R. 5282. 

At its 50th convention in January of this year, the Utah Woolgrow- 
ers Association adopted the following resolution : 

We are in accord with the proposal to place the administration of the Packers 
and Stockyards Act in the hands of the Federal Trade Commission. We feel 
that there will be a more direct contact between the administrative authorities 
and the packers and stockyards. 

In an explanatory letter dated March 13, 1957, Mr. James A. 
Hooper, secretary-treasurer of the Utah Woolgrowers, informed me 
as follows: 


We received your letter of March 1, 1957, which enclosed S. 12356 together with 
a statement you made at the time of the introduction of the bill. * * * Your 
statement is very well put, and we concur with your bill S. 1356. 

I am sure the subcommittee has received many similar expressions 
from produc ‘er groups at the grassroots level in other States. 

Mr. Chairman, transfer of control over packers from the FTC in 
1921, to the USDA, and subsequent nonenforcement since then by 
that Department have given rise to another situation which, in my 
judgment, warrants return of title IT authority to the Federal Trade 
Commission. 

Many packers sell numerous nonmeat products, and own and oper 
ate other types of business enterprises besides packing plants. 
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In January 1957 the FTC published an excellent study on Industrial 
Concentration and Product Diversification in the 1,000 Largest Manu- 
facturing Companies: 1950. This study indicates that— 

1. 6.6 percent of the total shipments made by the largest 5 companies 
principally engaged in the sale of fresh meats consisted of 14 classes 
of non-meat-food products such as butter, dairy products, shortening, 
and m6 oils and oleomargarine. 

2. 11.6 percent of the total shipments made by the largest 8 com- 
en engaged principally in the sale of fresh meats consisted of 62 
classes of nonfood products such as soap and glycerine, grease and 
tallow, feed and fertilizer, and pharmac euticals. 

Significant for our purposes here is the observation contained in the 
study that— 

With * * * 2 exceptions, all of the shipments in industries other than fresh 
meats or prepared meats were made by the 4 largest of the 8S companies princi- 
pally engaged in fresh meats. These companies carried on extensive manufac- 
turing operations not necessarily a part of the preduction of fresh meats and 
prepared meats. * * * The 4 companies shipped varying numbers of a total of 
21 classes of food products and 51 classes of nonfood products (pp. 64-65). 

Yet these packer-owned enterprises now are not subject to FTC 
regulations as concerns unfair trade practices, because the parent con- 
cern is a packer and although non-packer-owned competitors are sub- 
ject to such FTC control. This gives an unfair advantage to packer- 
owned, non-meat-processing businesses. An example of this situation 
is provided in a case identified as docket No. 6409. ‘This is a case in 
which the FTC brought an action against a large national packer for 
alleged false advertising in connection with the sale of oleomargarine. 
The action had to be terminated on March 30, 1956, because the com- 
pany involved was a packer, exempt from FTC jurisdiction by reason 
of the Packers and Stockyards Act. 

This practice by packers has, in turn, led food chains and other 
nonpacker firms to buy a small interest in a packing plant or similar 
processing facility. Such action enables them to qualify as a packer 
and to escape FTC enforcement of unfair trade practices carried on by 
their related enterprises, and through USDA nonenforcement of the 
Packers and Stockyards Act, the trade practices carried on by their 
newly acquired packing plants also escape supervision. Such a situa- 
tion 1s well illustrated by the United Corporation, et al. v. FTC, case 
(110 Fed. (2d) 473). In this instance, action was brought against 
the corporation which then was engaged in the sale and distribution 
of canned meat products. After the FTC had filed its petition, the 
defendant corporation acquired an interest in several packing com- 
panies. It then filed a motion for dismissal of the FTC complaint 
on the grounds that it was a packer, and thus not subject to the 
jurisdiction of the FTC. In granting the defendant’s petition, the 
court said: 

The Commission, while virtually conceding that petitioner at the time of the 
entry of its order came within the definition of a packer as contained in the 
Packers and Stockyards Act, contends that it had jurisdiction because peti- 
tioner had not acquired that status at the time of the filing of the petition 
before it. The facts as to this are that the petition was filed March 31, 1937 
Petitioner acquired 20 percent of the stock of Montell, Inec., April 12, 1237 and 
20 percent of the stock of Emmart Food Products Co., May 1, 1937. The order 
was not entered until August 2, 1939. As early as 1936 petitioner had entered 
into a contract entitling it to a one-fifth interest in the business of Montell, 
which was then operating as a partnership (p. 274). 

93597 —57——2 
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When petitioner here, by acquiring stock in Montell, Inc., and Emmart Food 
Products Co., became a packer within the meaning of the Packers and Stock- 
yards Act and subject to the jurisdiction of the Secretary of Agriculture, the 
Trade Commission had no further power of regulation over it; and the fact that 
the Commission may have been considering regulation under a complaint there- 
tofore filed is immaterial (p. 476). 

For the reasons stated, the order of the Federal Trade Commission will be 
set aside for lack of jurisdiction over the business of petitioner (p. 477). 

Senator O’Manoney. This is an instance of how the tail wags 
the dog. 

Senator Watkins. I think that is a good description of it. But if 
you happen to be in trouble with the Federal Trade Commission, go 
out and buy a small packing plant, no matter what your business is 
you are then under jurisdiction of the Secretary of Agriculture. 

Senator O’Manonry. And the unfair trade practices go right 
through the loophole. 

Senator Watkins. That is right. 

Mr. Chairman, such activity by food chains seems on the increase. 
The reason is obvious. If they can escape FTC control by purchasing 
a packing facility, and the USDA continues to maintain an inade- 
quate enforcement agency, they will have more flexibility in their 
operations than otherwise would be the case. Where this happens, 
the result is to give them a freedom of operation their competitors 

cannot enjoy. But such freedom—exemption from unfair trade prac- 
tice regul: ations—could well be destructive of our free-enterprise sys- 
tem, since it gives them an unfair advantage over their competitors 

and thus a means of eliminating publicly desired price competition. 

A more recent case can be identified as FTC Docket 6458. On 
November 21, 1955, the Federal Trade Commission filed a complaint 
against Food Fair Stores, Inc., of Philadelphia, alleging that the 
corpori ation had engaged in unfair trade practices prohibited by the 
“TC Act by contracting with suppliers to buy certain items for an 
anniversary sale at prices lower than the prices these suppliers were 
asking from the corporation competitors. It is to be noted that this 
alleged violation had nothing to do with the operation by Food Fair 
of a meatpacking plant it owned in New Jersey. 

On March 20, 1957, Food Fair filed a motion with the FTC in 
which it was asked that the original complaint be dismissed on the 
grounds that the corporation was in the packing business and, con- 
sequently, not subject to the Federal Trade Commission Act as to its 
trade practices. It was argued that the corporation was subject to 
the Packers and Stockyards Act. In its brief filed in support of the 
motion to dismiss, this food chain had the temerity to cite part of the 
remarks I made at the time S. 1356 was introduced as evidence of the 
fact that FTC did not have jurisdiction in the matter. In part, the 
motion stated : 

Senator Watkins, of Utah, the author of a bill (S. 1356) now pending in the 
Senate to confer upon the Commission jurisdiction in precisely the situation in 
issue here, stated the following on the floor of the Senate on February 25, 1957, 
in support of his bill: “I believe it is in the public interest that FTC control 
be extended over packers which enter into other sideline businesses—businesses 
which now escape such control because of USDA inaction, but whose competitors 
are subject to FTC control. The same need for publie control applies to food 
firms, especially food chains, which now can acquire packing plants, or a sub- 
stantial interest in one, and thus escape FTC supervision over their entire 
operation.” 
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On April 18, 1957, a hearing examiner of the Federal Trade Com- 
mission issued an order dismissing the complaint against Food Fair 
Stores, Inc., “for lack of jurisdiction,” just as Food Fair Stores had 
contended was the case in its motion to dismiss the complaint. This 
is a food chain, Mr. Chairman, operating 238 stores located along the 
Atlantic a which had gross sales of $457 million for the 1956 
fiscal ye Yet, because it owns a packing plant in New Jersey, 
which compact during its 1956 fiscal year did only $25 million 
worth of business, it will, if this order is upheld—and I have every 
reason to believe it will—be permitted to wholly escape adequate 
— vision over all its operations. 

Senator O’Manonery. You say that Food Fair will wholly escape 
adequate supervision over all of its operations. That means, does 
it not, that the Federal Trade Commission jurisdiction over unfair 
trade practices in the distribution of food is nullified merely because 
this company buys a small packing plant 4 

Senator Warkins. That is right. And I don’t see any reason why 
other firms can’t buy a packing pk int that are in the nonfood business. 
It may be far-fetched, but U. S. Steel might possibly buy a packing 
plant and escape FTC jurisdic tion. 

Senator O’Manoney. In other words, unless action is taken along 
the lines of this bill, it means that the way has been found to nullify 
the regulation in the public interest of the pricing of food, monopolis- 
tic practices in the distribution of food, and the fair treatment of the 
consumer as well as the producer. 

Senator Warkins. I think that is true. I understand—this adds 
some point to the situation—if one of these food chains wants to make 
the change by buying a packing plant, and claims that the Federal 
Trade Commission hasn’t any jurisdiction, it certainly must have a 
strong belief that it is not going to be interfered with if it goes over 
to the Department of Agric ulture. It seems to be more or less ap- 
parent on its face. Now, that may not necessarily be true if the De- 
partment would get busy and get an adequate staff and go ahead and 
dothe job. But I think 30-years trial is long enough. 

Senator O’Manonry. It is obvious that in the present state of the 
public mind and the mind of Congress with respect to the budget, it 
is hardly likely that the Department of Agriculture can get an ap- 
propriation of sufficient amount to enable it to set up a staff capable of 
enforcing the antitrust features of Packers and Stockyards Act. 

Senator Warkins. It won't in the immediate future. As already 
pointed out, they haven’t asked for an appropriation, and they are not 
likely to get something that they have not asked for. It is difficult 
enough to get something that you ask for. 

Senator O’Manonry. And failure to act will merely mean that 
Congress will not be coming to the assistance of the livestock industry 
on the one hand, and consumers of meat on the other ? 

Senator Warkrns. That is true. 

The hearing examiner in dismissing the complaint summarized the 
present status of the law as presented by the FTC counsel, by stating 
that it leads: 


to absurd results enabling any concern to choose at will the regulatory authority, 
by simply acquiring or divesting itself of a packing plant. Or, put more crassly, 
by the simple expedient of buying a load of chickens, wringing their necks, 
plucking their feathers, and selling their caracasses in commerce, any business 
in the Nation, even a tire or battery manufacturer, for instance, may escape 
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regulation of its entire business by the Federal Trade Commission, whose 
“expertise” in the use, for instance, of brokerage, advertising allowances, serv- 
ice grants, and other devious means of competitive favoritism, is widely recog- 
nized. Thus in the instant case, alleged competitive discrimination in the use 
of advertising allowances to push such nonagricultural products as floor wax, 
chewing gum, and cleaning fluid is left exclusively to the Department of Agri- 
culture. 

As the hearing examiner further pointed out, the responsibility for 
removing the absurdities of the law rests with the Congress. This 
fact, he went on to say, is evidenced “by the recent introduction for 
passage by Congress of S. 1356 to confer on the Federal Trade Com- 
mission the very jurisdiction contended for here, and by the statement 
of its sponsor * * *.” 

He then went on to quote the identical remarks | made when the 
subcommittee chairman and I introduced S. 1356. These are the 
remarks I read a moment ago which Food Fair had quoted in its 
motion to dismiss the complaint. 

Without doubt, in part at least, such action by food firms has stimu- 
lated the action taken by 3 national packers to seek relief from a 36- 
year-old consent decree they signed in 1920, which prevents them 
from handling some 140 other “food and nonfood products. Such 
relief is essential, they say, if, under the circumstances, they are to 
complete on favor able terms with food chains which have and are 
acquiring packing plants. 

The history of the consent decree and its effect upon Federal con- 
trol of unfair trade practices in the meat-packing industry is indeed 
interesting. In the years prior to 1921 and before passage of the 
Packers and Stoe kyards Act, the FTC’s investigation of packers re- 
sulted in the filing of antitrust suits by the Justice Department against 
some five national packers. Apparently rather than face prosecu- 
tion, these packers signed a consent decree which since then has pre- 
—_ them from: 

Dealing in 140 food and nonfood products, chiefly vegetables, 
seit, fish, and groceries. 

2. Using their distribution facilities for the handling of any of 
these 140 products. 

3. Owning and operating retail meat markets. 

1 Dealing in fresh milk or cream. 

In 1921, when the Congress was considering passage of legislation 
to regulate stockyards, the five national pac ‘kers, which had signed 
the consent decree, were able to convince Congress that prevention of 
unfair trade practices in that industry should be transferred from 
the FTC to the USDA. Materials which have been circulated in 
opposition to S. 1356 by the association representing these large na- 
tional packers, list four reasons why a transfer was desirable then, 
and why such authority now should remain with the USDA. The 
rea on given are: 

“Meat Packing, being at the time the country’s largest single 
omens y, was of sufficient ‘importance to warrant establishment of a 
separate, specialized agency. 

2. “The FTC was an investigative rather than an administrative 
body, and hence did not have the power nor the specialized knowledge 
necessary to do an effective job of administration.” 

“Inevitably, there w oul be overlapping of jurisdiction between 
iis: Department of Agriculture and the FTC, and much confusion 
thereby created.” 
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4. “The Department of Agriculture had in existence the necessary 
i 1us and personnel to ndetabent administration of the act. More- 
over, existing personnel were well equipped to undertake supervision 
of the complicated relationships characteristic of the livestock and 
meat industry.” 

Regardless of the merits these arguments may have had in 1921, 
is evident from what I have already said that 36 years of ineffective 
administration or nonenforcement of title II renders them completely 

valueless today. Experience clearly indicates, and the USDA self- 
appraisal report confirms this fact, that the Congress made a mistake 
when it transferred authority to regulate trade practices of packers 
from a specialized agency handling antitrust matters to the USDA, 
which did not then, and does not now, have a separate regulatory 
agency. Indeed, regulatory activities of the USDA are scattered 
piecemeal throughout its various agencies. 

Mr. Chairman, a short review of USDA experience in the admin- 
istration of the Packers and Stockyards Act will make this conclusion 
even more obvious. Originally, the USDA did establish a separate 
agency to administer the act. In 1927, however, this agency was 
abolished and responsibility for administration was placed in the ig 

reau of Animal Industry—a research agency. During the 1940's 
was in the Production and Marketing Administration—the ae 
support agency. In the fall of 1953 responsibility was transferred to 
the Agricultural Marketing Service. 

Enforcement of the title I provisions relating to unfair trade prac- 
tices today is lodged in the Trade Practices Section of the Packers 
and Stockyards Branch of the Livestock Division of the Agriculture 
Marketing Service. This Section, I repeat, is staffed at the W ashing- 
ton level by a handful of people.. 

The great bulk of the work of this Trade Practice Section deals with 
title II activities—stoc kyards regulation, not prevention, of unfair 
trade practices under title 11, whose transfer to FTC is provided by 
S. 1356. It should be obvious to all that the odds against its being 
able to regulate the activities of economic giants the size of many of 
these national packers and food chains are many times greater than 
the ods David faced in his battle with Goliath. 

What more effective way is there to escape proper public regula- 
tion, as expressed by the antitrust plank in the 1956 platforms of our 
two major political parties than to transfer such antitrust authority 
from an effective and specialized agency, such as the FTC, to another 
agency and Department and insure its burial in a Section which 
doesn't have a single full-time employee engaged in title II activities 
A handful of people, in effect, are charged w ith regulating the largest 
industry in this country—the food business. 

Under such circumstances, it should be very plain that if the na- 
tional packers obtain relief from the consent decree, and if the FTC 
is not given back its original authority to prevent unfair trade prac- 
tices in this industry, the result could have dire consequences for the 
public welfare. Small businesses in the meatpacking and wholesale 
and retail grocery industries can, and may well, fail in droves. The 
increase in mergers in the meatpacking industry is cause for genuine 
concern. Livestock producers, as well as producers of other food 
products, could expect to see their already weak bargaining positions 
further destroyed. The consumer, too, would face the prospect. of 
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growing monopoly control over the higher prices he might be forced 
to pay. 

On this latter score, it is important to note that whereas over the 
past 10 years—1947 to 1956—the retail cost of meat products declined 
only 5 percent, in spite of the greatest increase in recent slaughter 
history, prices received by producers declined by 29 percent. 

These figures are revealed in the report, Food Cost Trends, pub- 
lished April 15, 1957, by the Consumers Study Subcommittee of the 
House Agriculture Committee (p. 5). 

For our purpose here today, it is to be regretted that the initial 
phase of the subcommittee’s work did not include an inv estigation of 
the effect corporation mergers and the trend toward vertical integra- 
tion of production, processing and distribution activities have upon 
prices received by producers and paid by consumers. 

Facets of the latter include the increasing trend toward direct buy- 
ing and the recent action taken by three national packers to seek 
relief from the consent decree. The subcommittee, however, gave 
assurance that investigation of mergers and vertical integration as 
they affect the price spread between what producers get ‘and what 
consumers pay will constitute “the next phase of the subcommittee’s 
activities” (p. 8). 

Mr. Chairman, testimony received last June 21 by the Judiciary 
Committee’s Subcommittee on Antitrust and Monopoly reveals a 
record of ineffective administration and nonenforcement of the title 
II provisions relating to packers contained in the Packers and Stock- 
yards Act. One witness reported going to the Chief of Packers and 
Stockyards Branch in 1953 for the purpose of filing a complaint under 
title II against a national packer. 

The head of that branch asked him not to file the complaint so that 
he personally could contact the alleged violator and obtain his promise 
of future compliance, since he had neither the staff nor funds even 
to investgate the complaint, if it were formally filed. 

The same witness indicated that his organization had given up 
going to this branch because it never took action on any compl: uint 
it had filed. The USDA self-appraisal report of Packers and Stock- 
yards Act administration indicated that not even one formal charge 
1as been made under title IT in recent year, mainly because apparently 
not even a formal hearing on a complaint has been held by the Packers 
and Stockyards Branch. 

In spite of these facts, the “national packer” association which 
opposes S. 1356, states in printed matter being circulated against this 
bill that “the same factors which influenced the decision in 1921 should 
have an important bearing on the issue today.” 

One of these factors, as I have pointed out—which the same group 
in 1921 said warranted transfer of the controls to the USDA—was 
that the FTC “did not have the power nor the specialized knowledge 
necessary to do an effective job of administration.” Well, this obser- 
ao in reverse now dictates the return of title II authority to the 

The desire of the national packers to take such authority away 
from the FTC and to give such control to USDA in 1921, and their 
desire now to keep it there seems predicated upon the common know]- 
edge that the FTC is an effective and efficienty operated agency. 
Too effective FTC administration, as far as they were concerned, led 
to the consent decree, which led to the transfer to the USDA, and now 
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seems to be the basis of their opposition to return that authority to 
the FTC. 

It is now amply clear, quite to the contrary of such self-interest 
assertions, that the USDA personnel at the time of the transfer from 
FTC in 1921 were not “well equipped to undertake supervision of the 
complicated relationships characteristic of the livestock and meat 
industry.” In fact, such personnel hardly even exist, let alone are 
they well equipped today for title II enforcement. 

On the other hand, it is certain that if the Congress is ever going to 
be able to get effective administration of the laws it passes, it must 
recognize the need to group similar functions together for administra- 
tive papoose. 

Sound principles of organization dictate the reasonableness of this 
position. We have only ourselves to blame when we establish an inde- 
pendent agency, such as the FTC, to carry out a specific function like 
the prevention of unfair trade practices, and then proceed to dismem- 
ber that agency by transferring its functions to other agencies and 
departments not equipped nor staffed to do the job. 

Now I have heard the argument that packers are a vital part of agri- 
culture, and, as such, the USDA should be responsible for preventing 
unfair trade practices in that industry. If this be so, and all logic is 
against it, then, by parity of reasoning, every other processor of agri- 
cultural products i is also a vital part of : agriculture and such antitrust 
authority over them also should be exercised by the USDA. It like- 
wise is difficult for me to understand why such an argument now relied 
upon by the Department in opposing } S. 1356 also did not apply when 
the USDA recommended that the Farm Credit) Administration be 
transferred out of the Department and established as an independent 
agency. Certainly credit is just. as vital to agriculture as meatpacking. 

Mr. Chairman, because I believe it summarizes the problem very 
concisely, I should like to read a letter dated April 5, 1957, which I 
recently received in support of S. 1356 from Mr. Alden K. Barton, 
chairman of the Utah State Board of Agriculture. This State official, 
who is in an excellent position to evaluate title II administration in 
the field, writes as follows: 

DEAR SENATOR WATKINS: I have reviewed Senate bill 1356 amending the anti- 
trust laws relating to the meatpacking industry. I am in full accord with the 
statements you made before Congress in relation to fair trade practices not being 
enforced by the Department of Agriculture and recommending that it could be 
efficiently handled under the Federal Trade Commission. 

It seems to me that the Department of Agriculture has had more to do with 
the Stockyards Division than they were staffed to handle and have not had the 
trained personnel to properly administer the fair trade practices of the packers. 
There seems to be a feeling that packers can become monopolistic as they are 
endeavoring to go into other business such as livestock feeding and retail business 
to cover up some of the practices which would eliminate them from the laws that 
were intended to govern such practices. 

Another important practice which you mentioned in the chainstores going into 
the packing business in order to be exempt from the Federal Trade Commission 
supervision. It is felt by many that this is a bad practice and should be con- 
trolled. I know that the four large packers are opposed to your bill; that is 
evidence that they are fearful of having more rigid supervision from the Federal 
Trade Commission than they are now getting from the Department of Agricul- 
ture. 

If you would like my advice, I would certainly favor Senate bill 1356. I feel 
it will be beneficial to the livestock industry. I also feel that anything that can 
be done to help the livestock industry should be the first order of business, under 
this high-support program for basic commodities the livestock industry has 








20 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


suffered. I for one would like to do anything possible to help them out of the 
condition they are in at the present time. I have talked to several livestock men 
and they feel the same way that I have expressed myself to you. 

Hoping you are successful in gettting this bill through the 85th Congress. 

Yours very respectfully, 

UTan STaTeE DEPARTMENT OF AGRICULTURE, 
ALDEN K. Barton, 
Commissioner of Agriculture. 

But there is another basic reason why this authority to prevent un- 
fair trade practices in the packing industry should be returned to the 
FTC, where Congress originally plac ‘ed it. Because of 36 years of non- 
enforcement, title II of the Packers and Stockyards Act has never been 
fully litigated. 

The courts, therefore, have never been called upon to interpret the 
many and broad provisions which it contains. So from a practical 
standpoint, and in light of the seriousness of the situation, it might 
be several years before title II is fully litigated, so that effective ac- 
tion can be taken against alleged violators of the unfair trade prac- 
tices provisions of that title. 

In the meantime, if the national food chains and other food firms 
continue to acquire packing plants and thus escape FTC jurisdiction 
entirely, and the national packers concerned get out from under the 
consent decree, this situation would result : 

1. A few large or giant firms would be able to set the prices received 
by producers not just of livestock products but a great many other 
farm products as well, and the prices paid by the consumer at the 
other end. 

The same few giant concerns would be able to eliminate thou- 
sands of small businesses in all kinds of activities handling food 
products. 

With that, I conclude my statement, Mr. Chairman. 

Senator O’Manoney. Thank you very much, Senator Watkins. 

Do you care to ask any questions, Mr. McHugh ? 

Mr. McHveu. Just one question. 

Senator Watkins, do you think that setting up a separate branch 
in the Agriculture Department for the purpose of administering the 
unfair trade practices provisions of the Packers and Stockyards Act 
and saipeirtleng directly to the Secretary of Agriculture would be an 
adequate solution bs. problem, in view of its history ? 

Senator Warxrns. I do not believe it would be. T believe that while 
it might do some kind of a creditable job after several years of ex- 
perience, they haven’t any background now, and the lac k of prosecu- 
tion has been so apparent that the various sections of the act haven't 
even been tested in the courts. That would hinder them. 

Now, you have an expert agency in the Federal Trade Commission. 
That is its job. It has a vast amount of experience, it has the trained 
personnel, and it can train more personnel if needed in a short period 
of time, whereas Agriculture has no background of experience, no 
trained personnel, except a very few, and has so ms my other jobs that, 
as I pointed out before, it is practically lost in the big activities of 
the Department. 

Mr. McHveun. Do you think it is possible, Senator, to get effective 
enforcement of an act by a branch of the Government which must 
depend upon the industry to furnish them with certain information 
in connection with some of their other functions ? 
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Senator Warkrns. Well, 1 think it would handicap them seriously. 
Of course, the packers and these others in that field have to report on a 
large number of things and other matters. But it certainly wouldn’t 
be a helpful situation with that kind of a situation existing. 

I think one paragraph from my prepared statement might also be 
in point here, and I would like to read it: 

It is certain that if the Congress is ever going to be able to get effective admin- 
istration of the laws it passes, it must recognize the need to group similar fune- 
tions together for administrative purposes. Sound principles of organization 
dictate the reasonableness of this position. We have only ourse ‘ves to blame 
when we establish an independent agency, such as the FTC, to carry out a 
specific function like the prevention of unfair trade practices, and then proceed 
to dismember that agency by transferring its functions to other agencies and 
departments not equipped nor staffed to do the job. 

I thank you, Mr. Chairman. 

Senator O’Manoney. Thank you very much, Senator Watkins. 

Mr. Cuumpris. I just want the record to show that Senator Dirksen 
is before the Appropriations Committee, and couldn't be here this 
morning. And Senator Langer is still at the hospital. 

Mr. Bouron-Suiru. And Senator Wiley is concerned with am- 
bassadorial appointments. 

Senator O’Manonry. The next witness is Congressman H. A. 
Dixon. 


STATEMENT OF HON. H. A. DIXON, A REPRESENTATIVE IN CON- 
GRESS FROM THE FIRST CONGRESSIONAL DISTRICT OF THE 
STATE OF UTAH 


Mr. Dixon. Mr. Chairman, and gentlemen of the committee, I com- 
mend the chairman and Senator Watkins for introducing this measure 
which, in my opinion, will be of untold benefit to our livestock 
producers. 

I represent the same constituents as Senator Watkins, only not so 
extensively. 

I support S. 1356 because I believe confidently that the supervision 
of the packers with regard to unfair trade practices should be trans- 
ferred from the Department of Agriculture to the Federal Trade 
Commission. 

My reasons are, first, that the meatpacking industry is an important 
industry in the American economy with a long antitrust history. 

Second, America’s livestock producers are in a poor economic condi- 
tion and need protection against unfair trade practices which can 
artifically lower the price of their product. 

Third, the Federal Trade Commission would be a more effective 
and economical enforcement agency than the Department of Agri- 
culture. 

Fourth, the Federal Trade Commission actively defends primary 
producers in other areas. And I feel they will defend producers 
in this area. 

Fifth, the meatpacking industry is heavily concentrated and has 
high monopoly potential. 

Sixth, the meatpacking industry has a history of market sharing. 

Seventh, the meat packing industry is not a low-profit industry. 

Eighth, meatpackers engage in feeding operations which should be 
carefully examined. 
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Ninth, many firms, not primarily packers, escape the supervision ot 
the Federal Trade Commission by taking refuge under the existing 
Packers and Stockyards Act. 

Those are the nine major propositions. I shall not take the time 
to read all this paper. Probably I can tell you briefly some of the 

Senator O’Manoney. Congressman, it will be perfectly appropriate 
to have your statement printed in the record as though delivered, if 
you care to summarize it. 

Mr. Dixon. I so request. 

With regard to my first proposition, the meatpacking industry is 
an important industry in th American economy with a long antitrust 
history. Fifty-four percent of our national income from agriculture 
is from livestock. Three and a half of our five-million-odd farms pro- 
duce livestock. Swift is the seventh largest industrial corporation in 
the United States. Armour isthe ninth. The meatpacking industry 
in the United States has a long antitrust history. We go clear back 
to the old beef trust of the early nineties, then to the investigations 
in 1919. 

One of the results of the report on the industry by the Federal 
Trade Commission in 1919 was the initiation of an antitrust proceeding 
by the Department of Justice against the five largest packers and the 
simultaneous entry of the well-known Consent Decree of 1920, pro- 
hibiting these companies, including Swift, Armour, Wilson, and 
Cudahy from, among other things, selling products unrelated to meat, 
owning stockyards, owning and operating refrigerator cars, and con- 
ducting retail estabilshments. 

Another important result of the Federal Trade investigation was 
the passage in 1921 of the Packers and Stockyards Act, now effective. 
This imposed the first serious governmental regulation on stockyards 
and most important of all, for the purpose of our discussion today, it 
transferred jurisdiction over unfair trade practices by packers from 
the Federal Trade Commission to the Department ‘of Agriculture 
where it now resides and has resided ever since. 

My second proposition is that America’s livestock producers are ina 
poor economic condition and need protection against unfair trade 
practices which can artificially lower the price of their products. 
Beef, although in somewhat better position than it was a short time 
back, has only 75 percent of parity; calves, 74 percent; sheep, only 62 
percent of parity. 

The Beef Marketing Margins and Costs, put out by the Department 
of Agriculture, February 1956, reported that in the last quarter of 
1955, the beef-marketing margin was 27 percent wider than in the 
same quarter of 1954. From 1951 to 1953 prices to the producer 
dropped 53 percent, whereas retail prices dropped only 25 percent. 

We have a committee of the House Agriculture Committee making 
a study of this spread between what the producer receives and what 
the housewife has to pay for our foods. During the fall I visited 
all 25 counties in my district in Utah and became intimately acquainted 
with the livestock people’s problems, and their plea unanimously was 
to do something to reduce this spread between what they receive for 
their livestock and what the housewife pays for her meat. 

It is so conspicuous that none of them need to be informed about it, 
or incited to act against that spread. Senator Watkins has placed in 
the record the resolutions from major organizations and I shall omit 
giving them here because he has given them. 
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My third proposition, the Federal Trade Commission would be a 
more effective and economical enforcement agency than the Depart- 
ment of Agriculture. 

Our present Secretary of Agriculture, Ezra Taft Benson, should 
be commended as he appears to be the only Secretary of Agriculture 
since 1925 who has indicated any noteworthy willingness to enforce 
title II of the Packers and Stockyards Act. 

He has promised to make a budget request for increased personnel 
for this purpose. 

The Trade Practices Section of the Packers and Stockyards Branch 
has not been supplied with sufficient personnel to do the job. At 
present there are only 2 marketing specialists and 1 secretary em- 
ployed in the Washington office. Few of the field office personnel 
of the Packers and Stockyards Branch are regularly employed in 
enforcing title II of the act. Most of the field personnel are doing 
a commendable job in enforcing title III of the Packers and Stock- 
yards Act which, incidentally, would not be affected by the legislation 
under consideration. 

Title III deals with such things as the regulation of weighing scales, 
rates of charges for stockyard services, bonding of buyers, embezzle- 
ment, and infection in cattle purchasing. 

Title II which would be eliminated from the Packers and Stock- 
yards Act, deals with market sharing, price manipulation, and related 
unfair trade practices. A careful examination of the last 10 years 
has failed to disclose one single cease and desist order by the Depart- 
ment of Agriculture for any unfair trade practices in meat merchan- 
dising. 

Not one cease and desist order in the last 10 years could we find after 
careful study, which I think is plenty of evidence to show the need 
for this transfer of authority. 

Senator O’Manonery. In the meantime, there have been plenty of 
complaints among stockmen with respect to the manner in which 
meat merchandising has been carried on? 

Mr. Dixon. Yes. I have many of them myself, a sheaf of them. 

It is likely considerably longer than 10 years since such an order 
has been issued. 

Furthermore, the Department of Agriculture does not request in- 
formation which could be essential to analysis of market manipula- 
tions. For example, the president of the Western States Meat Packers 
Association wrote the Department of Agriculture, and this is in line 
with what you say, last August 6, urging that they instruct packers 
to report information on such things as the profit or loss on fresh meat 
operations; profit or loss on edible packinghouse products; profit or 
loss on nonedible packing house byproducts. 

I shall not go down and take the time to enumerate all the things 
which this organization requested which the Department did not have. 

Now, let us briefly consider an allegation that might be made that 
certain packers are losing money on fresh meat and packinghouse 
operations for the purpose of injuring competition and are sustaining 
their losses by profits on various other activities, such as ice cream, 
poultry, byproducts, cottonseed crushing, pharmaceuticals, tanning, 
soap manufacturing, and so forth. 

How could such allegations be examined if information were not 
requested from the packers giving the breakdown of their profits and 
losses for their various operations ? 
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Or consider another allegation that in certain areas pac ‘kers are 
selling below cost in order to injure the competition within that specific 
area for the purpose of bringing about a merger of an independent 
packer with a major. 

How could this allegation be appraised without information show- 
ing losses sustained within specific regions on fresh meat and packing- 
house products by the packers / 

Enough for the past. What about the future? Even if the De- 
partment should be willing to vigorously enforce title II, the added 
cost under the Department is an important reason why the function 
should be transferred to the Federal Trade Commission. 

For example, the Packers and Stockyards Branch of the United 
States Department of Agriculture recommended an increase in appro- 
priation of $200,000 for the purpose of hiring 20 people to expand 
enforcement of title II. The request was denied by the Department. 

However, if $200,000 and 20 men would be required for a prelimi- 
nary expansion of enforcement personnel, and possibly much more 
money and many more personne! later on, how can we justify — 
expense when the same enforcement, could be given by the Federa 
Trade Commission with either no expansion of staff or a * orligible 
expansion, and in the Federal Trade Commission we have a proven 
and trained staff for that specific purpose. 

We are all receiving letters about reducing costs and this is one 
way in which we can reduce costs and save money for the taxpayer. 

A second reason why the Federal Trade Commission is in a better 
position to enforce against unfair trade practices is that the Depart- 
ment of Agriculture depends upon the packers’ good-will for much 
of the success of that Department and a schism or rift would be in- 
imical to the best interests of the Department of Agriculture. 

Administratively this is completely unfeasible, that is, to leave it in 
the Department of Agriculture. 

My fourth proposition is that the Federal Trade Commission ac- 
tively defends primary producers in other areas. Of course, the Fed- 
eral Trade Commission is consumer-oriented and that is the argument 
that will be made against this bill. But I have cited in my testimony 
many cases which I shan’t read to show that the Federal Trade Com- 
mission is producer-oriented just as well as it is consumer-oriented, 
and I think it is good to have a consumer-oriented agency as well as a 
producer-or iented agency in charge of this affair. 

I can give no weight, therefore, to the argument that if S. 1356 
were enacted into law, the Federal Trade Commission would have no 
interest in actions which would benefit. the livestock producer. The 
Federal Trade Commission would surely do more for the producer 
than the Department of Agriculture has done because- 

Senator O’Manonry. What is overlooked, is it not, Mr. Dixon, is 
that the producer of livestock for the most part is an individual ? 
The consumer of meat is an individual. The producers are not effec- 
tively organized to protect their own interests. The consumers are 
not effectively organized to protect their interests. And in between 
stand the pac kers and the food chains which are highly integrated 
corporate entities with vast propaganda agencies working for “them, 
with programs by which they infiltrate the organizations ‘of the live- 
stock producers, and sometimes even infiltrate the organizations of 
the consumers; they seek to convince the producers upon the one hand 
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and the consumers upon the other that what is good for the packers 
is good for the producers and consumers. 

Mr. Drxon. That is stated much better than I could state it, Mr. 
Chairman, and the cases which I omitted reading are evidence of 
exactly that truth. 11501) 

My fifth proposition, the meat packing industry is heavily con- 
centrated and has high monopoly potential. 

The Big Four ae handle 53 percent of the hogs and 52 percent 
of the cattle. 

I will skip to the bottom of page 9. The fact that these few com- 
panies so dominate the industry make it clear that the buyers have 
the power officially to lower prices. In such a situation it is certainly 
in the public interest to insure that unfair trade practices do not lead 
io even greater concentration than exists today by the elimination of 
competitors. 

Senator O’Manoney. Would you agree with me that the packers 
and the food chains have no vital interest in raising the price of the 
raw material? They are interested primarily in low prices for the 
raw material in which they trade, are they not ? 

Mr. Dixon. In low prices and profits. 

Senator O’Manoney. And profits. That is their main purpose, 
is it not? 

Mr. Dixon. That is right. 

Senator O’Manonry. They are not therefore concerned and cannot 
be concerned primarily with the regulation of the food production 
and distribution business in the public interest. 

Mr. Dixon. That becomes the responsibility of Congress in my 
opinion on account of those facts. 

Senator O’MAnoney. Because some of us, like yourself and Sena- 
tor Watkins and I, have introduced legislation of this character, does 
not mean that we wish to destroy big business at all. It merely means 
that we want to exercise the constitutional power which the framers 
of our Government gave to Congress to protect the public interest 
from monopolistic practice. 

Mr. Dixon. That is our responsibility and I think we should fulfill 
it. Furthermore, I don’t think we have quite fulfilled our responsi- 
bility in this regard. 

Senator O’Manoney. I know we haven't. 

Mr. Dixon. If Senate bill 1356 is enacted into law, it will be possi- 
ble to prevent unfair trade practices in this industry. The live- 
stock producer who has such a weak bargaining position, as you have 
just said, will be protected. The independent packer will be helped 
to compete with the large packer and the consumer’s interest will be 
furthered. My sixth proposition, the meatpacking industry has a 
history of market sharing. I shan’t go into that in much detail. I 
will skip to the middle of page 10. I know, for example, that in 
the Milwaukee Terminal Market between 1931 and 1944 calf pur- 
chases by Swift and Armour did not vary so much as one percent- 
age point in the split of the market by those two companies. In 
the years during that period purchases by Swift ranged from 199,000 
head of calves to 334,000, and purchases by Armour ranged from 
99,000 to 167,000, but in each of those years Swift bought 66 plus per- 
cent of the total calves purchased by the 2 companies and Armour 
bought 33 plus percent of this total. The variation was always by 
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only a fraction of one percentage point—never by so much as 1 per- 
cent. 

In the Fort Worth market between 1934 and 1945 Swift’s percent- 
age ranged from 49.35 percent to 51.83 percent of the cattle pur- 
chased by itself and Armour, while Armour ranged between 48.17 to 
50.65. The number of cattle purchased by the 2 companies during 
these years ranged all the way from 182,000 to 432,000. One would 
think that where the total varied so much one or the other of the 
companies would change its trading position in the markets and try 
to buy more than it had in former years, but this does not seem to 
have been the pattern. 

The meatpacking industry is not a low-profit industry. That is 
my seventh proposition. A great deal has been made claim by the 
meatpacking industry that it is a low profit industry. Judged by 
the criterion of the ratio of net profit to sales, as the industry always 
takes care to report it, it is a low-unit profit industry. But this 
is no way to judge the rate of profit. The accepted method of meas- 
uring profit return is to compare it with the net worth of a com- 
pany or an industry. While the companies in the Big Four re- 
ported profit as a percentage of sales during the years of 1929 to 
1946 ranging between 0.4 percent to 1.9 percent, a study by the Fed- 
eral Reserve Bank of Chicago for the years 1947-49, based on the 
ratio of profit to net worth shows the Big Four’s percentages to have 
ranged from 5.4 percent to 14.8 percent. Judged in terms of net 
worth, the meatpacking industry certainly is by no means a low 
profit industry. 

In 1956 the percent return on investment for the major packers 
was as follows: 


Percent | Percent 
Domeen Ce is sink htc i oe saan (Ob; COs Senin 18. 2 
I i a te 15.4| Hygrade Food Products... -_~- 13.8 
International Packers_________-__ aa aa a ee 8.3 
INI oo ceisneumdseueen Zo.) eet Peemne CO. 13. 0 
Aaa Saba LE Bk oo his caine eb an Sekt ers ee amen es ee ee tL &. 4 


I have documented this to show it was compiled by the Library of 
Congress from Moody’s Industrials, Moody’s Investors Service, and 
Standard Corp. 

While Swift & Co., the largest packer, shows a profit of 3.9 percent 
for 1956, it should be pointed out that the last 6 years their profits 
averaged 6.9 percent. 

Senator O’Manonery. Off the record. 

(Discussion off the record.) 

Mr. Drxon. I thank you, Mr. Chairman. 

Senator O’Manoney. Do you have any questions, Mr. McHugh? 

Mr. McHveu. No, sir. 

Mr. Bouton-Smirx. Mr. Chairman, may I just ask one question? 
The record about the sharing of the market ended about 10 years ago, 
didn’t it, this reference to the Milwaukee Terminal Market that you 
mentioned. 

Mr. Dixon. The data I have ended 10 years ago. I haven’t had 
time to compile that recently. 

Senator O’Manonry. Congressman, I have an engagement to ap- 
ear before the Interior Committee at 11:30. I am now 5 minutes 
ate. So I will forego the opportunity to question you now. Perhaps 

later on in the hearing we may have that opportunity. 
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Mr. Dixon. I will be glad to return, Mr. Chairman. 

Senator O’Manonry. The committee now stands in recess until 
2 o’clock unless otherwise ordered by the Senate. 

(The statement by Congressman H. A. Dixon is as follows:) 


STATEMENT BY CONGRESSMAN H. A. Drxon on S. 1356, But To TRANSFER 


EXNFORCEMENT OF UNFAIR TRADE PRACTICES FROM THE DEPARTMENT OF AGRICUL- 
TURE TO THE FEDERAL TRADE COM MISSION 


Mr. Chairman, I am glad to appear before your Antitrust Subcommittee this 
morning as you are starting hearings on S. 1356. I support the bill, because I 
believe that the Federal Trade Commission and not the Department of Agricul- 
ture should have authority to regulate unfair trade practices by meatpackers 
as it regulates such practices in other industries. This should be done because— 

(1) The meatpacking industry is an important industry in the American 
economy with a long antitrust history. 

(2) America’s livestock producers are in a poor economic condition and 
need protection against unfair trade practices which can artificially lower 
the price of their products. 

(3) The Federal Trade Commission would be a more effective and eco- 
nomical enforcement agency than the Department of Agriculture. 

(4) The Federal Trade Commission actively defends primary producers 
in other areas. 

(5) The meatpacking industry is heavily concentrated and has high 
monopoly potential. 

(6) The meatpacking industry has a history of market sharing. 

(7) The meatpacking industry is not a low-profit industry. 

(8) Meatpackers engage in feeding operations which should be carefully 
examined. 

(9) Many firms, not primarily packers, escape the supervision of the 
Federal Trade Commission by taking refuge under the existing Packers 
and Stockyards Act. 

For these reasons I have introduced into the House of Representatives H. R. 
5283, which is identically worded to 8. 1356, a bill to provide for the transfer of 
jurisdiction over unfair trade practices from the Department of Agriculture to 
the Federal Trade Commission and for the repeal of title II of the Packers and 
Stockyards Act of 1921. 


(1) The meatpacking industry is an important industry in the American economy 
with along antitrust history 


The importance of the meatpacking industry in the United States today is mani- 
fest. It is important to the farmer, for during 1956, 54 percent of farm income 
came from livestock. Over 3% million out of our 5 million farms and ranches 
in this country raise cattle. Almost 21% million farms raise hogs. This industry 
is important to the consumer, who spends 5 to 6 percent of his disposable income 
on meat and meat products. It is important in the overall economy, for in terms 
of value of product the packing industry is the third largest in our country. 
Swift and Armour rank seventh and ninth in terms of sales value among all in- 
dustrial corporations, and all of the major packing companies rank among our 
500 largest industrial corporations. (The Fortune Directory of the 500 Largest 
United States Industrial Corporations, July 1956.) 

Mr. Chairman, the meatpacking industry in the United States has a long anti- 
trust history. The old beef trust of the early 1890’s was one of the primary rea- 
sons for the passage of the Sherman Act. From the very early days of the act, 
the Department of Justice recognized and attempted to cope with restraints of 
trade and monopoly practices in the industry. Soon after its creation the 
Federal Trade Commission began to investigate the industry, and during the 
period from 1917 to 1919 it uncovered many restrictive practices. 

One of the results of the report on the industry by the Federal Trade Commis- 
sion in 1919 was the initiation of an antitrust proceedings by the Department of 
Justice against the five largest packers and the simultaneous entry of the well- 
known consent decree of 1920, prohibiting these companies, including Swift, 
Armour, Wilson, and Cudahy from (among other things) selling products un- 
related to meat, owning stockyards, owning and operating refrigerator cars and 
conducting retail establishments. 

Another important result of the Federal Trade investigation was the passage 
in 1921 of the Packers and Stockyards Act. This imposed the first serious gov- 
ernmental regulation on stockyards and, most important of all for the purpose of 
cur discussion today, it transferred jurisdiction over unfair trade practices by 
packers from the Federal Trade Commission to the Department of Agriculture, 
where it has resided ever since. 
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(2) America’s livestock producers are in a@ poor economic condition and need 
protection against unfair trade practices which can artificially lower the 
price of their products. 

Mr. Chairman, the livestock producers are in a bad economic position today. 
As of April 15, beef cattle were selling at 75 percent of parity; calves, 74 per- 
cent; hogs, 79 percent; lambs, 83 percent; and sheep, 62 percent. The lower 
price at which livestock was selling, however, was not accompanied by a corre- 
sponding lowering of the retail price of meat. 

For example, Beef Marketing Margins and Costs, put out by the Department 
of Agriculture, February 1956, reported that in the last quarter of 1955 the 
beef marketing margin was 27 percent wider than in the same quarter of 1954. 
From 1951 to 1953 prices to the producer dropped 53 percent, whereas retail 
prices dropped only 23 percent. 

I have held in recent years scores of meetings with livestock producers through- 

out the 25 counties of my congressional district in Utah. I know from personal 
conversations that they are anxious to have a vigorous and effective enforcement 
of unfair trade practices against the meatpackers. 
Utah State Cattle Association endorsing Senate bill 1356 and my bill, A. R. 
5283, and similar bills. The same transfer of activities was requested by a 
resolution adopted in open convention of the National Wool Growers at Las Ve- 
gas last winter. It is important then that we have careful supervision of the 
meat-packing industry to prevent unfair trade practices. Full and fair com- 
petition among buyers of livestock will give the producers a higher price than 
would be the case if less than free competition exists. 


(3) The Federal Trade Commission would be a more effective and economical 
enforcement agency than the Department of Agriculture 


Our present Secretary of Agriculture, Ezra Taft Benson, should be commended 
as he appears to be the only Secretary of Agriculture since 1925 who has indi- 
cated any noteworthy willingness to enforce title II of the Packers and Stock- 
yards Act. He has promised to make a budget request for increased personnel 
for this purpose. 

The trade practices section of the packers and stockyards branch has not been 
supplied with sufficient personnel to do the job. At present there are only 2 
marketing specialists and 1 secretary employed in the Washington office. Few 
of the field office personnel of the packers and stockyards branch are regularly 
employed in enforcing title II of the act. Most of the field personnel are doing 
a commendable job in enforcing title III of the Packers and Stockyards Act 
which, incidentally, would not be affected by the legislation under consideration. 

Title III deals with such things as the regulation of weighing scales, rates 
of charges for stockyard services, bonding of buyers, embezzlement and decep- 
tion in cattle purchasing. Title II, which would be eliminated from the Packers 
and Stockyards Act, deals with market sharing, price manipulation, and related 
unfair trade practices. A careful examination of the last 10 years has failed 
to disclose one single cease-and-desist order by the Department of Agriculture 
for any unfair trade practice in meat merchandising. It is likely considerably 
longer than 10 years since such an order has been issued. 

Furthermore, the Department of Agriculture does not request information 
which would be essential to analysis of market manipulations. For example, 
the president of the Western States Meat Packers Association wrote the Depart- 
ment of Agriculture last August 6 urging that they instruct packers to report 
information on such things as the profit or loss on fresh-meat operations; profit 
or loss on edible packinghouse products; profit or loss on nonedible packing- 
house byproducts; profit or loss on food operations, except meat; profit or loss 
breakdown on all other business activities engaged in, listing each business by 
the company name or division of the parent company, the nature of the business 
and the profit or loss for each such enterprise, and information on the profits 
or losses sustained in geographical areas designated by the Department on 
fresh meat products. The Department does not make it a practice to request 
this information from packers. 

Let us briefly consider an allegation that might be made that certain packers 
are losing money on fresh meat and packinghouse operations for the purpose 
of injuring competition and are sustaining their losses by profits on various other 
activities, such as ice cream, poultry, byproducts, cottonseed crushing, phar- 
maceuticals, tanning, soap manufacturing, etc. How could such allegations 
be examined if information were not requested from the packers giving the 
breakdown of their profits and losses for their various operations? 

Or consider another allegation that in certain areas packers are selling below 
cost in order to injure the competition within that specific area for the purpose 
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of bringing about a merger of an independent packer with a major. How could 
this allegation be appraised without information showing losses sustained within 
specific regions on fresh meat and packinghouse products by the packers? 

Enough for the past—what about the future? Even if the Department should 
be willing to vigorously enforce title II. The added cost under the Department 
is an important reason why the function should be transferred to the Federal] 
Trade Commission. 

For example, last year the Packers and Stockyards Branch of the USDA 
recommended an increase in appropriation of $200,000 for the purpose of hiring 
20 people to expand enforcement of title I]. The request was denied by the 
Department. However, if $200,000 and 20 men would be required for a prelim- 
inary expansion of enforcement personnel and possibly much more money and 
many more personnel later on, how can we justify this expense when the same 
enforcement could be given by the Federal Trade Commission with either no 
expansion of staff or a negligible expansion. 

When you also consider that the 'TC has trained personnel with great experi- 
ence in unfair trade practice enforcement, how can we justify establishing 
a staff new to the assignment? 

All of us are receiving letters from the taxpayers urging that we be diligent 
in pursuing every feasible economy. Here before us today is one illustration 
of an opportunity to obtain vigorous enforcement to avoid duplication of func- 
tion and save tax money. 

A second vital reason that FTC, rather than USDA, should have jurisdiction 
is that there are many other areas in which the Department of Agriculture 
requires the cooperation of meatpackers. For example, the Trade Practices 
Section in the Packers and Stockyards Branch is in the Livestock Division of 
the Agricultural Marketing Service of USDA. Other functions of the Livestock 
Division include market news reporting on livestock prices, Federal meat grad- 
ing and slaughter reports. The information for all of these services is given 
voluntarily by the packers which puts the Department officials to a degree in 
a position of dependency upon them. It would seem strange to have within the 
same Livestock Division one portion of the personnel eliciting the cooperation 
of the packers for certain of their functions and another group of personnel 
preparing court cases for unfair trade practices. 

(4) The Federal Trade Commission actively defends primary producers in other 
areas 

Some stockmen fear that the Federal Trade Commission is consumer-oriented 
and would not adequately defend the interests of the producers. This premise 
is not correct. The Federal Trade Commission has taken many actions over the 
years designed to assist and benefit the farmer and rancher, who are the pri- 
mary producers in the food field. In 1939, for example, it initiated a proceeding 
and ultimated a cease and desist order against Gold Medal Farms, Inc. (docket 
3380), for acts of coercion, intimidation, and deception which had the effect of 
preventing dairymen in New York and Vermont from exercising a free choice 
in deciding whether to form a producer-controlled association which could sell 
through a New York State marketing agency, thereby depriving such producers 
from obtaining the higher prices which normally result in that area from a 
single selling agency. The respondent thereby obtained an unfair competitive 
advantage over the injured dairymen. 

In 1940 a cease and desist order was issued against Crete Mills, Ine. (docket 
3408) for that company’s false and misleading advertising of chick feed which 
had the effect of deceiving farmers and poultrymen who bought the feed in 
reliance on the claims made in the advertising. There is a long line of false, 
misleading advertising cases involving injury to the farmer, rancher, or other 
primary producer of food, and I will mention only a few of them. 

A similar case in 1941 involved National Distillers Products Corp. (docket 
4425) and its false and misleading advertising of poultry feed. This also re- 
sulted in a cease-and-desist order against that company. 

In 1948. an action was brought suecessfully against Sheffield Farms Co., Inc. 
(docket 4647) for its organization and control of a milk selling association which 
was run for its benefit and not the benefit of the dairymen who comprised the 
association. It was found that this respondent had coerced and intimidated 
members of the association through its barn inspectors, fieldmen, supervisors of 
weicht, and veterinarians, all for its own benefit. 

The Federal Trade Commission also has proceeded against a number of com- 
panies for their violations of section 2 (a) of the Clayton Act, as amended by 
the Rohinson-Patman Act, when those companies have discriminated in prices 
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between different competing purchasers of products sold through dealers to 
farmers. An example is its proceeding in 1952 against Early & Daniel Co. 
(docket 5973) which ended in a consent settlement. It was found in that case 
that out of some 2,000 dealers to whom the respondent sold its animal feed, 
about 356 received volume discounts, refunds, and rebates. This discrimination 
in price, it was found, was a violation of the statute, since its effect may be sub- 
stantially to lessen competition or tend to create a monopoly in the respondent in 
the animal feed business. The inevitable effect of such discrimination, wherever 
it occurs, is to deprive many farmers and ranchers of benefits which they would 
otherwise receive if the free play of competition were allowed. 

I can give no weight, therefore, to the argument that if S. 1356 were enacted 
into law the Federal Trade Commission would have no interest in actions which 
would benefit the livestock producer. The FTC would surely do more for the 
producer than the Department of Agriculture has done. 


(5) The meatpacking industry is heavily concentrated and has high monopoly 
potential 


The meat industry has traditionally been dominated by a few companies. 
Until the early 1950's these companies were Swift, Armour, Wilson, and Cudahy. 
In 1947, for example, these “Big Four’’ companies accounted for approximately 
53 percent of the hogs and 52 percent of cattle slaughtered under Federal inspec- 
tion. Of this number, Armour slaughtered 18.7 percent of the hogs; Swift, 21 
percent; Wilson, 6.5 percent; and Cudahy, 6.7 percent. Of the cattle, Armour 
slaughtered 18.8 percent; Swift, 20.9 percent; Wilson, 6.4 percent; and Cudahy, 
6.7 percent. 

Swift, Armour, and Wilson have remained the top companies in the industry. 
The percentages of the top 5 companies for hogs in the industry in 1955 were 
Armour, 18.9 percent ; Swift, 17.7 percent ; Hormel, 6.5 percent ; Wilson, 6 percent ; 
and Morrell, 5.3 percent. For cattle, the top 5 companies were Swift, 18.5 per- 
cent; Armour, 16.8 percent; Wilson, 4.7 percent; Morrell, 2.3 percent; and Oscar 
Mayer, 3.8 percent. 

The fact that these few companies so dominate the industry makes it clear 
that the buyers have the power artificially to lower prices. In such a situation 
it is certainly in the public interest to insure that unfair trade practices do not 
lead to even greater concentration than exists today by the elimination of com 
petitors. If S. 1356 is enacted into law, it will be possible to prevent unfair 
trade practices in this industry. The livestock producer, who has such a weak 
bargaining position, will be protected. The independent packer will be 
helped to compete with the large packer and the consumer's interest will be 
furthered. 


(6) The meatpacking industry has had a history of market sharing 

The historic pattern of the meatpacking industry has been the sharing of 
markets by the dominant companies in the industry. Agencies of the Govern- 
ment have established that as early as 1893 representatives of Swift, Armour. 
Cudahy, Morris & Co. and other packing companies met weekly and agreed 
upon the amount of meat which each would ship during the week into five speci- 
fied territorial divisions of the United States and upon the prices which each 
would try to obtain for such shipments. The Department of Justice has 
continued to collect evidence of such market sharing, and your committee in- 
tends to place in the record of these hearings a great deal of information on 
these market sharing patterns. 

I know, for example, that in the Milwaukee terminal market between 1931 
and 1944 calf purchases by Swift and Armour did not vary so much as 1 per- 
centage point in the split of the market by those 2 companies. In the years 
during that period purchases by Swift ranged from 199,000 head of salves to 
354,000, and purchases by Armour ranged from 99,000 to 167,000, but in each of 
those years Swift bought 66 plus percent of the total calves purchased by the 2 
companies and Armour bought 33 plus percent of this total. The variation was 
always by only a fraction of 1 percentage point—never by so much as 1 percent. 
In the Fort Worth market between 1934 and 1945 Swift’s percentage ranged 
from 49.35 percent to 51.83 percent of the cattle purchased by itself and Armour, 
while Armour’s ranged between 48.17 to 50.65. The number of cattle purchased 
by the 2 companies during these years ranged all the way from 182,000 to 
432,000. One would think that where the total varied so much, one or the other 
of the companies would change its trading position in the market and try to buy 
more than it had in former years, but this does not seem to have been the pattern. 
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(7) The meatpacking industry is not a low profit industry 


A great deal has been made of the claim by the meatpacking industry that it 
is a low profit industry. Judged by the criterion of the ratio of net profit to 
sales, as the industry always takes care to report it, it is a low unit profit 
industry. But this is no way to judge the rate of profit. The accepted method 
of measuring profit return is to compare it with the net worth of a company or 
an industry. While the companies in the Big Four reported profit as a percent- 
age of sales during the years of 1929-46 ranging between 0.4 percent to 1.9 per- 
cent, a study by the Federal Reserve Bank of Chicago for the years 1947-49, 
based on the ratio of profit to net worth, shows the Big Four’s percentages to 
have ranged from 5.4 percent to 14.8 percent. Judged in terms of net worth, 
the meatpacking industry certainly is by no means a low-profit industry. 

In 1956 the percent return on investment for the major packers was as 
follows: 


Percent Percent 
Mean BR an rs 8.2} Morrell (John) & Co_-.--..- ane. 
Cudahy Packing Co_--------___ 18. 2}.Oscar Mayer & Oo.....-...-..- i ane 
PROPER TENG: BEV cin oan ee 1D. 4) Bee Pacman Oo... cnccn 13. 0 
Hygrade Food Products____----~- SRiee eee ee Oe, 2 So ee 3.9 
International Packers______-_~~- BN ca cee ciceetepieniarne 8.4 


(Compiled by Library of Congress—Moody’s Industrials, Moody’s Investors Service, New 
York ; Standard Corporation Descriptions, Standard & Poor’s Corp., New York ; Standard & 
Poor’s Industry Surveys, Standard & Poor’s Corp., New York.) 

While Swift Co., the largest packer, shows a profit of 3.9 percent for 1956, it 
should be pointed out that the last 6 years their profits averaged 6.9 percent. 

Furthermore, many of these companies received immense capital gains during 
recent years. For example, Swift Co. jumped more than $70 million from 1952 
to 1956. In 1952 Swift’s net worth was $291,720,000. In 1956 it was 
$362,862,000. 


(8) Meatpackers engage in feeding operations which should be carefully 
examined 

Mr. Chairman, an important matter which should be given study is livestock 
feeding operations by major packers and chain stores. Apparently, a great deal 
of data on this has not been collected to date. Some of the packers have fed 
rather large numbers of cattle, and, to a greater degree, of sheep. In 1954 
Cudahy had on feed a number of cattle equaling 4 percent of the total number 
slaughtered that year. The number of sheep on feed lots for Rath in 1954 was 
equal to 44.4 percent of the total slaughtered in that year. The number of sheep 
on feed lots for Dubuque Packing Co., which during recent years has often 
ranked among the top 10 companies in terms of total animals slaughtered, was 
in 1955 equal to 45.6 percent of the total slaughtered. 

The chain grocery stores have also conducted a substantial livestock feeding 
operation at times. At other times these companies decide to go completely out 
of the feeding business. Certainly feeding, whether conducted by packer or 
chain store, is primarily a means of forcing the price of livestock downward. 
While it acts as a stockpile which insulates packers from erratic short-run mar- 
ket fluctuations, it could be beneficial in stabilizing prices. But this stabilization 
results from limiting the play of competitive market forces. 


(9) Many firms, not primarily packers, escape the supervision of the Federal 
Trade Commission by taking refuge under the existing Packers and Stock- 
yards Act 

Many packers today are in businesses which have no relation to their meatpack- 
ing plants. Because they are not subject to the control which could and should 
be exercised by the Federal Trade Commission, they obtain an unfair advantage 
for these businesses. The Commission’s decision in the Armour case in 1956 
is one of the best examples of this insulation from control by the FTC. There 
the Commission decided it had no jurisdiction to issue a complaint against 
Armour & Co., charging that packing company with false and deceptive advertis- 
ing of its Cloverbloom 99 oleomargarine, which, of course, is not a product of the 
packing plant at all. 

Chain grocery stores have purchased interests in packing businesses and es- 
caped the jurisdiction of the Federal Trade Commission. The recent Food Fair 
decision by the Federal Trade Commission, in which it was held that the Com- 
mission had no jurisdiction over this large grocery chain, is a case in point. 

If this decision stands, Mr. Chairman, the entire food retailing industry is going 
to find itself in chaos. I am certain that representatives of this industry will 
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apprise this subcommittee of the dangers inherent in this situation during these 
hearings. If 1 part of that industry is subject to 1 set of rules and 1 type of en- 
forcement of those rules and the remainder of the industry is subject to other 
rules and other enforcement, things are sure to be in a bad state, indeed. 

The only answer, Mr. Chairman, is for this bill, 8S. 1356, to be passed in order 
that all of these problems may be resolved. The Federal Trade Commission 
should be the agency to enforce the laws governing unfair trade practices, and 
no other agency should have jurisdiction over these violations of the laws. I 
urge very strongly that your subcommittee report this bill out favorably and that 
it be enacted into law. 


(Whereupon, at 11:35 a. m., the hearing recessed, to reconvene at 2 
p. m., the same day.) 
AFTERNOON SESSION 


Senator O’Manoney. Mr. Kintner, are you ready to proceed ? 


STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION; ACCOMPANIED BY JOHN T. LAUGHLIN, 
ASSISTANT COUNSEL 


Mr. Kintrner. I am, Senator. 

Mr. Chairman, before beginning my testimony, I would like to pre- 
sent to the committee the Federal Trade Commission’s report on 8S. 
1356, dated May 1, 1957 

That report contains in substance the same observations which I 
will make in my testimony, and is wholly consistent with the statement 
which I will present to the committee. 

It may be noted that the Federal Trade Commission favors the 
enactment of this amendatory legislation, and further advises the com- 
mittee that the Bureau of the Budget had no objection to the submis- 
sion of the Commission’s report in ‘that vein. 

I might also add for the information of the committee that it is my 
understanding that the Commission voted unanimously for the report 
which I herewith submit to the committee for the record. 

Senator O’Manoney. This is a unanimous report ? 

Mr. Kintner. That is my understanding, sir. 

Senator O’Manonry. It will be made part of the record. 

(The report referred to is as follows :) 


FEDERAL TRADE COMMISSION, 
Washington, D. C., May 1, 1957. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, United States Senate, Washington, 
25, D. C. 

Dear Mr. CHAIRMAN: This is in response to your letter of March 27, 1957, 
requesting a report upon 8. 1356, 85th Congress, 1st session, a bill to amend the 
antitrust laws by vesting in the Federal Trade Commission jurisdiction to pre- 
vent monopolistic acts or practices and other unlawful restraints in commerce 
by certain persons engaged in commerce in meat angl meat products, and for 
other purposes. 

Under existing law any jurisdiction by the Commission in the area with which 
this bill would deal is restricted by several statutory provisions. Section 5 (a) 
(6) of the Federal Trade Commission Act, by reason of an amendment made in 
1938, contains an exception to its jurisdiction of: “* * * persons, partnerships, 
or corporations subject to the Packers and Stockyards Act, 1921, except as pro- 
vided in section 406 (b) of said Act, * * *” 

In turn, section 406 (b) of the Packers and Stockyards Act, 1921, insofar as 
pertinent, provides: 

“On and after the enactment of this Act, and so long as it remains in effect, the 
Federal Trade Commission shall have no power or jurisdiction so far as relating 
to any matter which by this Act is made subject to the jurisdiction of the Sec- 
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retary, * * * except when the Secretary of Agriculture, in the exercise of his 
duties hereunder, shall request of the said Federal Trade Commission that it 
make investigations and report in any case.” 

The resulting reach of the exclusion from the Commission's jurisdiction is 
further indicated by the definition of the term “packer” in the Packers and 
Stockyards Act. It is as follows: 

“The term “packer” means any person engaged in the business (a) of buying 
livestock in commerce for purposes of slaughter, or (b) of manufacturing or 
preparing meats or meat food products for sale or shipment in commerce, or (c) 
of manufacturing or preparing livestock products for sale or shipment in com- 
merce, or (d) of marketing meats, meat food products, livestock products, dairy 
products, poultry, poultry products, or eggs, in commerce; but no person engaged 
in such business of manufacturing or preparing livestock products or in such 
marketing business shall be considered a packer unless— 

“(1) Such person is also engaged in any business referred to in clause 
(a) or (b) above, or unless 

“(2) Such person owns or controls, directly or indirectly, through stock 
ownership or control or otherwise, by himself or through his agents, ser- 
vants, or employees, any interest in any business referred to in clause (a) 
or (b) above, or unless 

“(3) Any interest in such business of manufacturing or preparing live- 
stock products, or in such marketing business is owned or controlled, directly 
or indirectly, through stock ownership or control or otherwise, by himself 
or through his agents, servants, or employees, by any person engaged in any 
business referred to in clause (a) or (b) above, or unless 

“(4) Any person or persons jointly or severally, directly or indirectly, 
through stock ownership or control or otherwise, by themselves or through 
their agents, servants, or employees, own or control in the aggregate 20 
per centum or more of the voting power or control in such business of man- 
ufacturing or preparing livestock products, or in such marketing business 
and also 20 per centum or more of such power or control in any business 
referred to in clause (a) or (b) above.” 

The bill proposes to restore to the Commission jurisdiction of those busi- 
nesses which are now excluded from its jurisdiction by reason of the foregoing 
statutory provisions. Basically this would be accomplished by removing the 
exception to the Commission’s jurisdiction of persons, partnerships, or corpora- 
tions subject to the Packers and Stockyards Act contained in section 5 (a) (6) 
of the Federal Trade Commission Act and by striking title 2 of the Packers and 
Stockyards Act. The other amendments to the Packers and Stockyards Act 
are simply designed to bring other provisions of that act into harmony with 
this change. If enacted, the bill would clearly give the Commission jurisdiction 
as to packers under the Federal Trade Commission Act, the Clayton Act as 
amended by the Robinson-Patman Act, and any other of the statutes adminis- 
tered by the Commission which might be applicable to practices engaged in by 
packers. 

In order that other provisions of the Packers and Stockyards Act would be 
fully consistent with the major change proposed by the bill, if enacted, it would 
seem desirable that a few changes be made in the terms of the bill. On page 
2 of the bill in section (b) there is an obvious omission, probably a printer’s 
error. There should be inserted between (b) (1) and (b) (3) the following: 
“(2) paragraph (3) thereof ;”. 

Subsection (b) of the bill also provides for the elimination of certain defi- 
nitions from the Packers and Stockyards Act. As now drafted it would strike 
from the “title’ of section 2 (a) of that act the words “meat food products” 
and “livestock products.” This is an unnecessary and possibly misleading 
amendment. Section 2 (a) of the Packers and Stockyards Act has no “title” as 
such. This reference in the bill appears to be to the act as contained in the 
United States Code and to the “title” therein supplied by the editors of the code. 
Title 7 of the United States Code has not been enacted into positive law and 
consequently any amendments should be addressed to the original statute. 
Therefore subsection (b) (1) could properly be eliminated. 

It may be desirable, however, to amend the title of the Packers and Stock- 
yards Act itself by striking from it the words “livestock products, dairy prod- 
ucts” and “poultry products, and eggs,” so that the title would read “An act 
to regulate interstate and foreign commerce in livestock and poultry, and for 
other purposes.” If this change should be made in the original title it would 
be necessary to make a similar change in this title where it appears in the 
preamble of the enactment (act of August 14, 1935, c. 532, 49 Stat. 648) which 
added title V to the Packers and Stockyards Act. 
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It would also seem desirable to strike the first sentence of section 503 of the 
Packers and Stockyards Act because as a result of other amendments it would 
no longer have any meaning, and might even be confusing. 

The bill does not amend the provisions of section 406 (b) of the Packers 
and Stockyards Act excluding the Commission from any jurisdiction “relating 
to any matter which by this act is made subject to the jurisdiction of the 
Secretary,” but a change in this provision is not considered necessary to achieve 
the purpose of the bill because of the subject matter which the bill would strike 
from the Packers and Stockyards Act and the striking of the exclusionary 
provision in section 5 (a) (6) of the Federal Trade Commission Act. 

The committee is undoubtedly aware of the fact that the enactment of the 
2ackers and Stockyards Act grew out of an investigation of the meatpacking 
industry made by the Commission pursuant to a direction of February 7, 1917, 
by President Wilson pursuant to the authority therefor contained in section 6 
of the Federal Trade Commission Act. The facts and information revealed by 
this investigation were reported to the President on July 3, 1918, and report was 
subsequently printed in 6 volumes including a 47-page summary of findings 
appearing in the volume entitled “Summary and Part I of Federal Trade Com- 
mission Report on Meat Packing Industry, 1919.” This report also resulted in 
the institution of antitrust proceedings under the Sherman Act against the 
big five packers which ended in the now well-known packers consent decree of 
February 27, 1920. 

However, when the legislation with respect to packers was enacted in 1921 
exclusive jurisdiction with respect to all matters which it covered was placed 
in the Secretary of Agriculture. The present bill would leave in the Secretary 
of Agriculture exclusive jurisdiction with respect to the operations of stock- 
yards and the licensing and regulation of live poultry dealers and handlers. 

The bill would enable the Commission to apply the Federal Trade Commis- 
sion Act and the Clayton Act against unlawful practices in the marketing of 
meat and poultry products. Perhaps even more significantly, it would clearly 
enable the Commission to enforce the laws which it administers against packers 
with respect to things other than meat and the byproducts resulting from meat 
processing. It is well known that the operations of some of the larger packers 
have proliferated into many unrelated fields. Even more importantly, many 
concerns primarily engaged in other lines of commerce have incidentally be- 
come packers within the definition of “packer” in the Packers and Stockyards 
Act. This is particularly true of many of the largest grocery chains which, 
although they are essentially engaged in merchandising all of the thousands 
of items, usually found in grocery stores and supermarkets, nevertheless qualify 
as packers because some part of their operations brings them within the defi- 
nition of “packer.” Among such grocery chains are Great Atlantic & Pacific 
Tea Co., the Kroger Co., Safeway Stores, and First National Stores. 

The reach of this definition of “packer” is well illustrated by a proceeding 
which the Commission brought against United Corp. alleging unfair and de- 
ceptive practices in the marketing of certain canned meat products. Although 
the Commission had jurisdiction of United Corp. at the time its complaint was 
issued, during the proceedings and before the issuance of an order to cease 
and desist United Corp. acquired a 20-percent stock interest in the 2 com- 
panies from which it purchased the canned meat products in question. The 
Commission entered an order to cease and desist. On review by the court the 
order was set aside. Although it in no way condoned the practices which had 
been used by United Corp., observing that they “cannot be defended,” the 
court nevertheless held : 

“There can be no question but that upon the acquisition of the stock of 
Montell, Inc., and the Emmart Food Products Co. petitioner became a packer 
whose business was subject to the control of the Secretary of Agriculture under 
the Packers and Stockyards Act” (United Corporation, et al. v. Federal Trade 
Commission, 110 F. 2d 473). 

Another aspect of the enforcement problems which the Commission faces is 
illustrated by its proceedings under the so-called oleomargarine amendment to 
the Federal Trade Commission Act approved March 16, 1950 (64 Stat. 20). 
Two orders to cease and desist from representations or suggestions that oleo- 
margarine is a dairy product have been reviewed by the courts and the Com- 
mission’s orders affirmed (Reddi-Spred Corporation v. Federal Trade Commis- 
sion, 229 F. 2d 557: HF. F. Drew & Co., Inc. v. Federal Trade Commission, 235 
F. 2d 735, cert. den. 352 U. S. 969). Subsequently, the Commission brought 
a proceeding against Armour which is also engaged in manufacturing and dis- 
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tributing oleomargarine charging violation of the oleomargarine amendment. 
Armour is of course a packer and the Commission felt obliged to dismiss the 
proceeding against Armour for lack of jurisdiction. The Commission’s opinion 
in this case appears in Federal Trade Commission Docket 6409. Subsequent 
to the decision by the Commission in the Armour case, the Commission issued 
an order to cease and desist against the Blanton Co. under the oleomargarine 
amendment. Blanton has filed a petition to review and set aside this order in 
the United States Court of Appeals for the Eighth Circuit, and one of its prin- 
cipal contentions is that the oleomargarine amendment is unconstitutional as 
denying equal protection of the law. Specifically Blanton asserts: 

“The entire order is invalid because it is based upon 15 U. S. C. A. section 
55 (a) (2) which, as interpreted and applied against petitioner by the order, 
is unconstitutional under the fifth amendment of the Constitution of the United 
States since the statute does not apply to petitioner’s competitors who are pack- 
ers as that term is defined in 7 U. S. C. A. section 191. Consequently, 15 
U. 8S. C. A. section 55 (a) (2), as here interpreted and applied by the Com- 
mission places such an unequal and undue burden upon petitioner as to deny 
petitioner the equal protection of the laws, in violation of the due process clause 
of the fifth amendment.” 

Some of the current enforcement problems which confront the Commission 
are also illustrated in F. T. C. Dockets 6555 and 6458. In the first of these the 
Commission issued a complaint (Jn the Matter of Renaire Corporation (Penn- 
sylvania) et al., Docket 6555) charging 11 corporations and 8 individuals with 
false, misleading, and deceptive practices in violation of section 5 of the Com- 
mission Act in the sale of food freezers. Renaire Corp. (Pennsylvania) has 
filed before the hearing examiner a motion to dismiss the complaint as to it 
on the ground that it “is a packer within the meaning of the Packers and 
Stockyards Act, 1921, 7 U. S. C. see. 191, et seq., as a result of which the said 
corporation is subject to the exclusive jurisdiction of the Secretary of Agri- 
culture and is specifically exempt from the provisions of section 5 of the Federal 
Terade Commission Act.” 

Similarly in its proceeding “In the Matter of Food Fair Stores, Inc., Docket 
6458” in which the complaint charged this supermarket grocery chain with 
violation of section 5 of the Federal Trade Commission Act, a motion to dis- 
miss has been filed by respondent on the ground that it is a packer and 
as such is subject to the exclusive jurisdiction of the Secretary of Agriculture. 
Apparently Food Fair Stores, Inc., is licensed by the Department of Agricul- 
ture as a packer inasmuch as it owns a meatpacking plant and this is neces- 
sarily so even though the products of the meatpacking plant constitute a rela- 
tively small part of the $475 million gross sales of the company for the fiscal 
year ending April 28, 1956. 

The questions presented by these motions will ultimately come before the 
Commission for decision and at that time must be decided by the Commission 
upon the record before it and according to its interpretation of the law as ap- 
plied to the facts shown. While it would be inappropriate for the Commission 
to discuss these cases at this time, it may be noted, because it is a matter of 
public record, that the hearing examiner in an initial decision filed by him on 
April 11, 1957, dismissed the complaint in the Food Fair case for lack of juris- 
diction. In his initial decision, after discussing the legislative history of the 
Packers and Stockyards Act and considering the exclusionary amendment placed 
in the Federal Trade Commission Act in 1938, the hearing examiner concluded 
that there was a firm intent “to have the Secretary of Agriculture regulate all 
phases of any business in whatever primary field, connected in any way, or 
operating to any degree, in meatpacking. There is, therefore, no necessity for 
deciding whether the exemption is in personam or merely in rem.” He then 
stated : 

“This interpretation logically and inevitably leads, counsel in support of the 
complaint contends, to absurd results enabling any concern to choose at will the 
regulatory authority, by simply acquiring or divesting itself of a packing plant. 
Or. put more crassly, by the simple expedient of buying a load of chickens, 
wringing their necks, plucking their feathers and selling their carcasses in 
commerce, any business in the Nation, even a tire or battery manufacturer, for 
instance, may escape regulation of its entire business by the Federal Trade 
Commission, whose “expertise” in the use, for instance, of brokerage, advertising 
allowances, service grants and other devious means of competitive favoritism, 
is widely recognized. Thus, in the instant case, alleged competitive discrimina- 
tion in the use of advertising allowances to push such nonagricultural products 
as floor wax, chewing gum, and cleaning fluid is left exclusively to the Depart- 
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ment of Agriculture. No law, says counsel, should be interpreted to achieve an 
absurd result. 

“The answer, of coursé, is that where a law is clear and unambiguous in terms, 
command, and intent and where the latter is also clear from the legislative his- 
tory, interpretation is uncalled for and no deciding authority may interpose his 
views and interpret it away from that intent, regardless of result. The responsi- 
bility for the latter, any duty to change, as well as the sole right to change, lies 
with the enacting authority, Congress. 

* * 7 * * * Ea 

“Despite distinctions of counsel, which are really not actual differences, the 
views expressed, and the language used in United Corporation, et al. v. F. T. C. 
(110 F. 2d 473 (C. C. A. 4) (1940)) and docket 6409, Armour & Co. (March 30, 
1956), are consonant with, and, it is believed, fully support the views expressed, 
and the conclusion reached here, and these are precedents by which this hearing 
examiner is, of course, bound.” 

Again there are the enforcement problems which may be created by any concern 
against which the Commission has issued an order to cease and desist by simply 
acquiring 20 percent or more of the stock of any of the more than 1,500 concerns 
registered as packers under the Packers and Stockyards Act and then filing a 
petition to set aside the Commission’s order. While the Commission, for ol- 
vious reasons, expresses no view concerning this, the problems which it would 
raise are clear. It is plain that whatever immunity exists from enforcement by 
the Commission of the provisions of its own act against packers also exists against 
any enforcement by the Commission of any provisions of the Clayton Act as 
amended by the Robinson-Patman Act and the Antimerger Act. In fact, the 
Commission has already been confronted with the claim by one of the major 
packers with respect to an inquiry under section 7 of the Clayton Act that 

“This being an acquisition of assets by a corporation not subject to the juris- 
diction of the Federal Trade Commission, section 7 of the Clayton Act does not 
apply.” 

The same claim of immunity may be asserted with respect to asset acquisi- 
tions by a packer against any proceeding by the Department of Justice. This 
is the case, because section 7 of the Clayton Act in pertinent part reads: 

“* * * no corporation subject to the jurisdiction of the Federal Trade Com- 
mission shall acquire the whole or any part of the assets of another corporation 
engaged also in commerce * * *.” 

To the extent that such a claim is valid, neither this agency nor the Depart- 
ment of Justice can reach an asset acquisition by a packer, and to the same 
extent the Antimerger Act is defeated. 

We have discussed at some length the more important limitations upon the 
Commission in the enforcement of the acts which it administers resulting from 
the law as it now exists, as well as some of the resulting enforcement problems. 
We think they present serious questions as to which the committee would 
desire to be informed. We realize the basic question presented by the bill is, 
simply, how and through what agency the Congress desires the laws which it 
has enacted to be administered. This is a policy decision for Congress. 

However, the considerations set out in this letter lead the Commission to 
favor the enactment of this amendatory legislation. In the event the Congress 
sees fit to enact this legislation, the Commission would, of course, proceed to 
enforce the laws which it administers as fully as possible within the added 
area of jurisdiction. 

We are advised by the Bureau of the Budget that there is no objection to 
the submission of this report. 

By direction of the Commission. 


JOHN W. GwYNNE, Chairman. 


Mr. Kintner. Mr. Chairman, I appear here today at the direction 
of the Federal Trade Commission and pursuant toa request from 
this subcommittee for the views of the Commission on S. 1356, a bill 
to amend the antitrust laws by vesting in the Federal Trade Commis- 
sion jurisdiction to prevent monopolistic acts or practices and other 
unlawful restraints In commerce by certain persons engaged in com- 
merce in meat and meat products, and for other pur poses. 

I understand that the subcommittee also desires testimony concern- 
ing the Federal Trade Commission’s experience in matters concern- 
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ing meat packers and the packing industry and problems which have 
arisen under the present law. 

I. Turning first to the proposed bill, the Commission makes no 
comment concerning the administration of the present law by the 
Department of Agriculture. It would seem that such determination 
is not properly within the province of the Federal Trade Commis- 
sion, but of the Congress. 

However, I do wish to submit for appropriate consideration by 
the subcommittee certain comments and suggestions of a technical 
nature concerning S. 1356. 

The bill proposes to amend both the Federal Trade Commission 
Act and the Packers and Stockyards Act. This is the case because 
under existing law the jurisdiction by the Commission in the area 
with which this bill would deal is restricted by statutory provisions 
in both acts. Section 5 (a) (6) of the Federal Trade Commission 
Act, by reason of an amendment made in 1938, contains an exception 
to its jurisdiction of: 

* * * persons, partnerships, or corporations subject to the Packers and 
Stockyards Act, 1921, except as provided in section 406 (b) of said act, * * * 

In turn, section 406 (b) of the Packers and Stockyards Act, 1921, 
insofar as pertinent, provides : 

On and after the enactment of this act, and so long as it remains in effect, 
the Federal Trade Commission shall have no power or jurisdiction so far as 
relating to any matter which by this act is made subject to the jurisdiction of 
the Secretary, * * * except when the Secretary of Agriculture, in the exercise 
of his duties hereunder, shall requst of the said Federal Trade Commission that 
it make investigations and report in any case. 

The resulting reach of the exclusion from the Commission’s juris- 
diction is further indicated by the definition of the term “packer” in 
the Packers and Stockyards Act. It is as follows. 

I believe in the interest of saving time, I might omit reading the 
definition, if it may be made part of the record. 

Senator O’Manonry. Without objection, it is so ordered. 

(The definition of the term “packer” in the Packers and Stockyards 
Act is as follows:) 


The term “packer” means any person engaged in the business (@) of buying 
livestock in commerce for purposes of slaughter, or (b) of manufacturing or 
preparing meats or meat food products for sale or shipment in commerce, or 
(c) of manufacturing or preparing livestock products for sale or shipment in 
commerce, or (d) of marketing meats, meat food products, livestock products, 
dairy products, poultry, poultry products, or eggs, in commerce; but no person 
engaged in such business of manufacturing or preparing livestock products or 
in such marketing business shall be considered a packer unless 

(1) Such person is also engaged in any business referred to in clause (@) 
or (b) above, or unless 

(2) Such person owns or controls, directly or indirectly, through stock owner- 
ship or control or otherwise, by himself or through his agents, servants, or 
employees, any interest in any business referred to in clause (a) or (b) above, 
or unless 

(3) Any interest in such business of manufacturing or preparing livestock 
products, or in such marketing business is owned or controlled, directly or indi- 
rectly, through stock ownership or control or otherwise, by himself or through 
his agents, servants, or employees, by any person engaged in any business referred 
to in clause (a) or (b) above, or unless 

(4) Any person or persons jointly or severally, directly or indirectly, through 
stock ownership or control or otherwise, by themselves or through their agents, 
servants, or employees, own or control in the aggregate 20 percent or more of 
the voting rower or control in such business of manufacturing or preparing live- 
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stock products, or in such marketing business and also 20 percent or more of 
such power or control in any business referred to in clause (a) or (0) above. L 

Mr. McHveu. Mr. Kintner, may I ask you, in connection with the 
1938 amendments of the Federal Trade Commission Act, section 586, 
at that time do you know whether or not there was any effort or any 
consideration given to applying that same kind of amendment to : 
the Clayton Act? 

Mr. Kinrwner. I am not aware of any such effort, Mr. Counsel. 

The bill proposes to restore to the Commission jurisdiction over 
those businesses which are now excluded from its jurisdiction by 
reason of the foregoing statutory provisions. 

The Federal Trade Commission Act would be amended by removing 
from subsection (6) of section 5 (a) the clause which now exempts 
“persons, partnerships, or corporations subject to the Packers and 
Stockyards Act.” As a consequence of this amendment, subsection 
(6) of section 5 (a) would read as follows: 


=~ 


— 


The Commission is hereby empowered and directed to prevent persons, part- 
nerships, or corporations, except banks, common carriers subject to the acts 
to regulate commerce, and air carriers and foreign air carriers subject to the 
Civil Aeronautics Act of 1948 from using unfair methods of competition in com- 
merce and unfair or deceptive acts or practices in commerce. . 
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The revision of the Packers and Stockyards Act is more extensive. 
This act was passed in 1921 (49 Stat. 159-169) as: “An act to regulate : 
interstate and foreign commerce in livestock, livestock products, dairy 


products, poultry, poultry products, and eggs, and for other purposes.” 

Mr. McHueu. Excuse me, Mr. Kintner, but for the purpose of 
clarifying the record, I wonder if you would explain for the benefit 
of the subcommittee what the jurisdiction of the Federal Trade Com- ) 
mission was with reference to the meatpacking industry previous to 
the adoption of the Packers and Stockyards Act. 

Mr. Kinrwner. Previous to the passage of the Packers and Stock- 
yards Act, the Commission had the same jurisdiction over packers 
and others engaged in that type of business as it had over other Ameri- 
‘an businesses engaged in interstate commerce. 

Mr. McHueu. So when you refer to the effect of this bill as being 
to restore to the Federal Trade Commission jurisdiction, you mean 
jurisdiction which the Federal Trade Commission exercised over the 
industry previous to the adoption of the Packers and Stockyards 
Act? 

Mr. Kryrner. Exactly. 

Senator O’Manonry. In other words, you could deal with viola- 
tions by the packers, if any should appear, under the Trade Com- 
mission Act and the Clayton Act? 

Mr. Kinrner. Yes, sir. 

Senator O’Manoney. You could issue cease and desist orders ? 

Mr. Kinrner. Yes, sir. The same standards would be applied by 
the Commission to the packers as are applied to other types of busi- 
nesses under the Federal Trade Commission Act. 

Senator O’Manonrey. Briefly, what are those standards ? 

Mr. Kintrner. The standards are these. Section 5 of the Federal 
Trade Commission Act, as you know so well, Senator, prohibits un- 
fair methods of competition, and the statute further prohibits further 
unfair practices of various categories, deceptive acts and practices. 
All of these broad prohibitions would, if this proposed legislation 
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passes, apply to the packers as they did prior to the passage of the 
Packers and Stockyards Act of 1921. 

Senator O’Manoney. The Federal Trade Commission undertook 
an investigation of the packers long before the Packers and Stock- 
yards Act was passed, did it not? 
~ Mr. Kinrner. Yes. I cover that at a later period in my statement. 

Senator O’Manoney. You do? 

Mr. Kinrner. Yes, sir. 

Senator O’Manonry. What would be your judgment as to the 
general acceptance in trade and commerce of the principles which 
have been worked out in the enforcement by the Federal Trade Com- 
mission of the Trade Commission Act and the Clayton Act since the 
laws were originally passed back in 1914 ? 

Mr. Kinrner. I believe, sir, that the business community of Amer- 
ica has, on the basis of 45 years of regulation by the Federal Trade 
Commission of business with respect to restraints of trade and un- 
fair methods of competition, accorded the Commission great respect 
to this date. 

I believe that it has been generally recognized that the Commis- 
sion’s work has made a valuable contribution to the American free 
enterprise system over that period of 45 years. There is a great body 
of law, of decisions, which now exist, and which are helpful in guid- 
ing the businessman and advising him as to what he might or might 
not do in order not to injure his competitors or the public. 

Senator O’Manonry. May I ask you if you reached generally ac- 
cepted definitions of what constitutes deceptive practices, unfair 
practices, and unfair competition ? 

Mr. Kinrner. Yes, sir. We have cataloged a great variety of prac- 
tices which the Commission, with the approval of the courts, has 
found to be in restraint of trade, or to constitute unfair methods of 
competition. Of course, businessmen, being ingenious, are constantly 
developing new practices which require our attention. 

But as I have said, there is a great body of precedent to guide the 
American businessman as a result of 45 years of labor of the Federal 
Trade Commission in this field. 

Senator O’Manoney. Have not the standards of business ethics 
improved during these 45 years? 

Mr. Kintner. I am sure they have. That is particularly so in the 
field of false and misleading advertising. As the Senator well knows, 
the sky used to be the limit on the advertising practices of some busi- 
nessmen. That isn’t true today. It is particularly so with respect to 
the advertising of certain medical preparations formerly sold to the 
public as a cure-all for almost every imaginable human ailment. 

And now business is required to advertise truthfully. And this 
not only is advantageous to the American consumer and his pocket- 
book, but it is advantageous to the great majority of American busi- 
nessmen who desire to compete honestly and fairly. 

Senator O’Manonry. It is somewhat irrelevant at the moment, but 
I can’t restrain myself from inquiring whether you have had any 
occasion to look into the practices of certain advertisers on television 
who use actors wearing doctors’ coats to advertise their wares? 

Mr. Kinrner. I can assure the Senator that that particular practice 
has come under our scrutiny, and I believe it is currently under in- 
vestigation. We find a new gimmick almost every day which we think 
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might be unfair. And within our staff limitations, and to the best of 
our ability, we investigate those practices. And if they seem to vio- 
late our statute, we do not hesitate to take action. 

Senator O’Manonry. Do you know whether there has been any 
movement during the 45 years of the existence of the Federal Trade 
Commission to repeal the law which established it ? 

Mr. Kintner. I know of no such serious movement. There are 
those who have fallen under Federal Trade Commission cease and de- 
sist orders who have been rather unhappy at having to obey those 
cease and desist orders, and have said some harsh things concerning 
the Federal Trade Commission. But I don’t think that anyone during 
that period has seriously sought to repeal the Federal Trade Commis- 
sion Act and to destroy the agency. 

Senator O’Manoney. Do you see anything in this bill which would 
have a disadv antageous and improper effect upon the meatpacking 
industry or the food chain industry ? 

Mr. Kintner. No, sir,I do not. The bill would apply to the meat- 
packers the same standards as apply to other American business, and 
since equality before the law is a basic, a very basic tenet of our form 
of government, I would see nothing but fairness in such a course. 

Senator O’Manoney. If you see anything unfair in it—and this in- 
vitation is accorded to all who may be present or who may desire to 
appear—I hope that you will point it out, because neither Senator 
Watkins nor I want to advance any proposal which is unfair to honest 
business. 

Mr. Kintner. I would certainly do so. And I can assure the Sen- 
ator that the Federal Trade Commission will do so. We have no 
interest at the Federal Trade Commission except that of the public 
interest. We have no axes to grind against any segment of business 
We seek only to enforce the laws as laid down by the C ongress, and 
to do that fairly and in the public interest. 

Senator O’Manonry. Thank you very much. 

Mr. Kintner. I might say that I am proud to be on the staff of the 
Federal Trade Commission, and proud of the work that the Federal 
Trade Commission does. I think it acts as a veritable cornerstone to 
American competitive free enterprise. 

Mr. McHveu. In connection with the body of law which you spoke 
of, which has developed in connection with the statutes enforced by 
the Federal Trade Commission, do you know of any corresponding 
body of law which has developed in connection with the enforcement 
of the trade practices provisions of title II of the Packers and 
Stockyards Act? 

Mr. Kintner. Nosir. A diligent search on our part has discovered 
none. 

Mr. McHven. Do you know of any cases that have been filed which 
have interpreted the provision in question of the Packers and Stock- 
yards Act? 

Mr. Kintner. No, sir. 

Senator O’ManonEy. You may proceed. 

Mr. Kintwer. As originally enacted it—referring to the Packers 
and Stockyards Act—contained four titles: 

(1) Title I is concerned with general definitions; 

(2) Title IT applies to packers; 

(3) Title III applies to stockyards, stockyard owners, market 
agencies, and dealers; 
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(4) Title IV sets forth general provisions relating to the enforce- 
ment and administration of the act. 

On August 14, 1935, title V was approved as an amendment apply- 
ing to live- poultry dealers and handlers. 

The critical chi ange in the proposed bill is the striking of title IT 
of the act. The other changes are designed to bring other pro- 

visions of the Packers and Stockyards Act into harmony with this 
one change. 

To supplement the striking of title IT, the proposed bill strikes 
(from title 1) the definitions ‘of “meat food products’ >and “livestock 
products” and then eliminates from the “commerce” provision of the 
act (section 2 (b) of title I) with refer ence to the meatpac ‘king in- 
dustry, so that as amended the “commerce” provision would refer 
only to the livestock industry, 

Subsection (e) of the proposed bill then eliminates from the general 
provisions (title V) any reference to “packers” or “live poultry deal- 
ers or handlers.” These general provisions relate to the keeping of 
accounts by persons subject to the act and to the right of the Secretary 
of Agriculture to obtain reports. They also place some limitations 
on the scope and effect of the act. 

The proposed bill amends tittle V of the act relating to live poul- 
try dealers and handlers by striking the exceptions for “packers” 
under the licensing provision ; and by revising section 502 (b) so 
that it will provide ‘that the Secretar y may issue a license under proper 
applications unless he finds that any person has within 2 years prior 
to his application engaged in any practice of the character “pro- 
hibited by the act or the Federal Trade Commission Act.” 

The bill does not amend the provisions of section 406 (b) of the 
packers and Stockyards Act excluding the Commission from any 
jurisdiction “relating to any matter which by this act is made subject 
to the jurisdiction of the Secret: wy,” but a change in this provision 
is not considered necessary to achieve the purpose of the bill because 
of the subject matter which the bill would strike from the P ackers 
and Stockyards Act and the striking of the exclusionary provision in 
section 5 (a) (6) of the Federal Trade Commission Act. 

If enacted, S. 1356 would clearly give the Commission jur isdiction 
as to packers under the Federal Trade Commission Act, the C layton 
Act as amended by the Robinson-Patman Act, and any other of the 
statutes administered by the Commission which might be applicable 
to practices engaged in by packers. 

In order that other provisions of the Packers and Stockyards Act 
would be fully consistent with the major change proposed by the bill, 
if enacted, it would seem desirable that a few changes be made in 
the terms of the bill. On page 2 of the bill* in section (b) there is an 
obvious omission, probably a printer ’s error. There should be in- 
serted between (b) (1) and (b) (3) the following: “2) paragraph 
(3) thereof :.” 

Subsection (b) of the bill also provides for the elimination of 
certain definitions from the Packers and Stockyards Act. As now 
drafted it would strike from the “title” of section 2 (a) of that act 
the words “meat food products” and “live-stock products”. This is 
an unnecessary and possibly misleading amendment. Section 2 (a) 


of the Packers and Stockyards Act has no “title” as such. This refer- 


*Mr. Kinter is referring to the original version of the bill. 
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ence in the bill appears to be to the act as contained in the United 
States Code and to the “title” therein supplied by the editors of the 
Code. Title 7 of the United States Code has not enacted into positive 
law and consequently any amendments should be addressed to the 
original statute. Therefore subsection (b) (1) could properly be 
eliminated. 

It may be desirable, however, to amend the title of the Packers and 
Stockyards Act itself by striking from it the words “live-stock prod- 
ucts, dairy products” and “poultry products, and eggs,” so that the 
title w ould read “An act to regulate interstate and foreign commerce 
in livestock and poultry, and for other purposes.” If this ch: ange 
should be made in the original title it would be necessary to m: ake a 
similar change in this title where it appears in the preamble of the 
enactment (act of August 14, 1935, c. 532, 49 Stat. 648) which added 
title V to the Packers and Stockyards Act. 

It would also seem desirable to strike the first sentence of section 
503 of the Packers and Stockyards Act because as a result of other 
amendments it would no longer have any meaning, and might even 
be confusing. 

Next, I will comment about the Commission’s experience in mat- 
ters concerning meatpackers and the packing industry and _ prob- 
lems which have arisen under existing law. 

An extensive and thorough investigation of the meatpacking in- 

dustry was made by the Commission in 1917 and 1918 at the request 
of the President. During World War I period and prior to passage 
of the Packers and Stockyards Act of 1921, the industry was sub- 
ject to the investigation and corrective powers of the Commission. 
Contempor: aneously, problems connected with the goods industries, 
particularly the meatpacking business, were the subject of much 
discussion and complaint. On February 7, 1917, President Wilson, 
pursuant, to the authority conferred in section 6 of the Federal Trade 
Commission Act, direc ted the Commission to: 
* * * investigate and report facts relating to the production, ownership, manu- 
facture, storage, and distribution of foodstuffs and the products or byproducts 
arising from or in connection with their preparation and manufacture ; to ascer- 
tain the facts bearing on alleged violations of the antitrust acts, and particularly 
upon the question whether there are manipulations, controls, trust, combina- 
tions, conspiracies, or restraints of trade out of harmony with the law or the 
public interest * * *. 

The meatpacker investigation constituted a major segment of this 
project. The facts and information revealed by that investigation 
were reported by the Commission to the President on July 3, 1918, 
when the Commission stated in part : 

It appears that five great packing concerns of the country—Swift, Armour, 
Morris, Cudahy, and Wilson—have attained such a dominant position that they 
control at will the market in which they buy their supplies, the market in 
which they sell their products, and hold the fortunes of their competitors in 
their hands. 

Not only is the business of gathering, preparing, and selling meat products 
in their control, but an almost countless number of byproduct industries are 
similarly dominated; and not content with reaching out for mastery as a com- 
modities which substitute for meat and its byproducts, they have invaded allied 
industries and even unrelated ones. 

The combination has not stopped at the most minute integration but has 
gone on into a stage of conglomeration, so that unrelated heterogeneous enter- 
prises are brought under control. 
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The report, subsequently printed in 6 volumes, includes a 47-page 
summary of findings, appearing in the volume entitled, “Summary 
and Part I of Federal Trade Commission Report on Meatpacking 
Industries, 1919.” The summarization states in part as follows: 


Five corporations—Armour & Co., Swift & Co., Morris & Co., Wilson & Co., 
Inc., and the Cudahy Packing Co.—hereafter referred to as the “Big Five” or 
“The Packers,” together with their subsidiaries and affiliated companies, not 
only have a monopolistic control over the American meat industry, but have 
secured control, similar in purpose if not yet in extent, over the principal sub- 
stitutes for meat, such as eggs, cheese, and vegetable-oil products, and are 
rapidly extending their power to cover fish and nearly every kind of foodstuff. 





As a result of the Commission’s report, antitrust proceedings were 
instituted by the Department of Justice against the “Big Five .? pack- 
ers, and shortly thereafter the now famous “Packer C onsent Decree” 
of February 27, 1920, was signed and entered in the Federal court of 
the District of Columbia (United States v. Swift & Co., et al.). This 
decree under the Sherman Act enjoined the defendants from con- 
tracts, combinations, and conspiracies in restraint of trade, and di- 
vorced the defendant packers from many lines of business. 

Several years later, the packers challenged the validity of the con- 
sent decree and moved to have it vacated. However, the United 
States Supreme Court by the ddeiston of 1928 denied the motions 
to declare it void. The Court’s opinion of landmark significance 
was — by Justice Brandeis (Swift & Co. v. United States, 276 
U.S. 311). 

Again, the decree was the subject of attack in the Supreme Court 
in 1932 by Swift and others, but its validity was still sustained (286 
U. S. 106). I understand that petitions have recently been filed 
requesting modification of the decree. 

Senator O’Manonry. Do you know how long it took before the 
first claim was entered in February 1920 before the terms of the 
decree were all carried out? 

Mr. Kinrner. I couldn’t answer that question, Senator. I am 
SOrry. 

Senator O’Manoney. It is evident that Swift & Co. conducted a 
running fight against the decree, though Swift had given consent 
to the decree at the beginning. 

Mr. Kinrner. Yes; that is a fair statement, it would appear, in 
reference to the attempts that have been made since to modify the 
decree. 

Senator O’Manoney. As pointed out by Senator Watkins this morn- 
ing, this consent decree dealt with four principal categories: No. 1, 


it prevented the packer from dealing in some 140 food and nonfood 
products. 


Mr. Kintner. Yes. 

Senator O’Manoney. This had to do chiefly with vegetables, fruit, 
fish, and groceries. That meant, I take it, that in the opinion of the 
Supreme Court in the original consent decree and in the two attacks 
that were later made upon the decree, the Supreme Court felt that 
the dealing by the packers in these additional nonmeat produc ts were 
covered by the Federal Trade Commission Act or the Clayton Act, 
and the concentration of control over so many varied products was a 
monopolistic practice properly prohibited by the Congress. 


Mr. Kintner. That is cert: ainly an accur: ate statement of the holding 
of that case. 
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Senator O’Manoney. The prohibition against the packers to use 
any of their facilities for handling these products would fall under 
the same description, would it not ? 

Mr. Kintrner. That is my understanding. 

Senator O’Manoney. Then the third factor of that consent decree 

vas the prohibition against the packers from owning and operating re- 
tail meat markets. There never has been any question, has there, in 
any decision about the validity of that prohibition to which consent 
was given at the time it was made / 

Mr. Kintrner. None that I know of, sir. 

Senator O’Manoney. Finally, the dealing in fresh milk and cream 
falls into the same category, does it not 4 

Mr. Kintner. Yes; it does. 

Senator O’Manoney. In other words, the concentration under one 
management of all these diverse activities had the inevitable effect of 
excluding from the fields of enterprise persons and corporations that 
might desire to enter the fields but without the fiscal power that the 
joint meat corporations had ¢ 

Mr. Kintner. Yes, sir: that was, as I understand it, the finding 
of the Federal Trade Commission as a result of its investigation. And 
the fact that that finding is valid is indicated by the Court’s approval! 
of the consent decree in the terms which you have just described. 

Senator O’Manoney. The law which the Federal Trade Commission 
enforces applies to food chains as well as it used to apply to packers 
before the Packers and Stockyards Act was passed ¢ 

Mr. Kinrner. Yes; it does. I will mention later on a rather signif- 
icant decision by one of our hearing examiners which appears, as 
far as he is concerned, to shed some doubt on that point. Heretofore 
the Commission has enforced the law against the food chains in the 
same manner as it did against the pac kers prior to the passage of the 
1921 act. The decision in the current Food Fair case casts doubt on 
the Commission’s right to so enforce the law. 

Senator O’Manoney. That is not a decision yet, is it / 

Mr. Krntwrer. It is not a decision yet of the Commission, but only 
of one of our examiners, Mr. Hier. 

Senator O’Manonry. Do you think that this bill ought to be 
amended to remove Mr. Hier’s doubts ? 

Mr. Kintner. Well, Mr. Hier is one of the most able lawyers in the 
whole Federal Government. He is also a man of very strongly held 
opinions. He isa very fine hearing examiner. 

Senator O’Manonry. I like men who have strong opinions and the 
ability to maintain them. 

Mr. Kinrner. I do not mean by that statement to infer that I think 
he is always right, because the best of us make mistakes, and perhaps 
Mr. Hier has made a mistake here. Only the future can tell. 

Senator O’Manonrey. My question doesn’t relate to any mistake a 
all, but merely to whether it would be desirable for Congress i. 
amend the law so as to make certain that the interpretation which it 
makes should not be made by any successor or by the Commission 
itself. 

Mr. Krnter. I daresay, sir, if the Congress see fit to pass this cur- 
rent legislation, that the problem would vanish. 

Senator O'Manonry. If this bill is passed, that would vanish ? 
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Mr. Kinrner. Yes; there would be no question then. 

Senator O’Manoney. What would then be the effect ? 

Mr. Kinrner. The effect of this legislation would be to return the 
packers and all others similarly situ: iated back to the situation that 
existed before 1921. 

Senator O’Manoney. In other words, the situation would be re- 
created which made it possible for the Federal Trade Commission by 
its investigations, requested by the President in 1917, to set up suc h 
facts, as empowered the Department of Justice, to bring an antitrust 
suit under the Sherman Act which the packers were “unwilling to 
fight ¢ 

Mr. Kinrner. That is correct. The Commission could take the 
same corrective action against the packers that it now takes against 
other American businesses where it finds questionable practices. 

Senator O’Manoney. This is not socialistic legislation ? 

Mr. Kinrner. No; if it were, I wouldn’t be up here testifying, 
because I am a Republican, and I believe very strongly, as I know 
the Senator does—I am not intending to confine this just to members 
of my political party—very strongly in the free competitive enter- 
pr ise system. 

Senator O’Manoney. | just want to say to you, Mr. Kintner, if 
your leave the word “modern” out, you might be misunderstood. 

Mr. Kinrner. I am just a plain Republic an. I don’t know the 
meaning of these other terms. 

Senator O’Manoney. I think it would be very difficult to define 
that term. I have met a lot of Republicans in my time, and none of 
them have been plain. 

Mr. Kinrner. Well, many of us came from rather plain and hum- 
ble beginnings. 

Senator O’Manoney. Oh, you must be very old. [ Laughter. ] 

Proceed. 

Mr. Kintner. The term “packer” to which the Packers and Stock- 
yards Act applies in according immunity from the Federal Trade 
Commission Act and from Commission enforcement of the Clayton 
Act, is extremely broad in its reach. The definition found in section 
201 of the act covers not only all persons, firms, or corporations 
engaged in some part in manufacturing or preparing for sale in com- 
merce of any meat-food product or any edible byproduct of the slaugh- 
tering and meatpacking industry, but also any person who jointly or 
severally, directly or indirectly, has at least a 20-percent interest, by 
stock ownership or otherwise, ‘through himself or through his agent, 
representative, servant, or employee, in a concern that manufactures 
or prepares for sale or shipment in commerce any edible product or 
byproduct of the slaughtering industry. Any person, firm, or cor- 
poration no matter how far removed from the packing business need 
only acquire directly or indirectly a 20-percent interest to lay claim to 
the exemption. 

It is well known that the operations of some of the larger packers 
have proliferated into many unrelated fields. Even more important, 
many concerns primarily engaged in other lines of commerce have 
incidentally become packers within the definition of “packer” in the 
Packers and Stockyards Act. This is particularly true of many of 
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the largest grocery chains which, although they are essentially engaged 
in merchandising all of the thousands of items usually found in gro- 
cery stores and supermarkets, nevertheless qualify as packers because 
some part of their operations brings them within the definition of 
“packer.” Among such grocery chains are Great Atlantic & Pacific 
Tea Co., the Kroger Co., Safeway Stores, and First National Stores. 

Senator O’Manoney. This 20-percent definition—this wide open 
door through which violations of the intended meaning of the anti- 
trust laws are permitted—is eliminated, is it not, in the bill before us? 

Mr. Kinrner. Yes, sir. That 20 percent has been termed there, I 
think, by one of the writers, as an “operation coattails,” or a “jurisdic- 
tional no man’s land.” It would certainly be eliminated by this in- 
stant legislation. 

Senator O’Manoney. So the effect of this legislation, by removing 
this definition, is to restore the complete jurisdiction which the Fed- 
eral Trade Commission had before the Packers and Stockyards Act 
was enacted ? 

Mr. Kinrner. Yes, sir; it would confer upon the Federal Trade 
Commission jurisdiction over all packers, no matter if they were such 
by virtue of being 100 percent packers, 50, 100, or 25 percent ; it would 
treat the packers just as other businesses are treated. 

Mr. McHvueu. This would also give the Federal Trade Commission 
sors, sma jurisdiction over food processors, even though they might 
also be packers incidentally ? 

Mr. Kintner. That iscorrect. There would no longer be an exemp- 
tion in the Federal Trade Commission Act for a business operating as 
a packer. 

Senator O’Manonry. The result boils down to this, does it not: if 
a supermarket or a chain of supermarkets were moved to adopt untried 
trade practices by the bribery of suppliers for example, by price agree- 
ments and the like, they would be subject to the laws that presently 
stand ? 

Mr. Krntner. Yes. 

Senator O’Manonry. But to escape the law and the penalty, all 
that would be necessary for them to do would be to obtain ownership 
of some kind in a packing plant; is that right ? 

Mr. Krntner. That is the ruling in Mr. Hier’s decision in the Food 
Fair case that we have just discussed. That case has not yet been 
decided by the full Commission. 

Senator O’Manonry. What is the standard of measurement; 20 
percent of what ? 

Mr. Kintner. Twenty percent interest in the packer. 

Senator O’Manoney. Take the Food Fair case: the Food Fair 
owns an entire interest in the packing plant at Elizabeth ? 

Mr. Kinrner. Yes, sir. 

Senator O’Manoney. And therefore is a packer because that is a 
packing plant. But it is not alleged that that plant constitutes 20 
percent of the business of Food Fair? 

Mr. Kinrner. No, sir. As a matter of fact, I understand the per- 
centage of packing business is relatively negligible in this particular 
instance. 





. 
‘ 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 47 


Senator O’Manoney. Suppose that this plant at Elizabeth, owned 
now by Food Fair, were owned by some of the other packers up to, 
let us say, seven-eighths, making Food Fair only one-eighth owner of 
that plant—then it would not be subject to the exemption, would it? 

Mr. Kintner. That is my understanding, since a one-eighth interest 
would be less than 20 percent. 

Mr. Cuumepris. Mr. Chairman, I understand the examiner, Mr. 
Hier, is present in the room at this time. 

Senator O’Manoney. I would like to have his understanding of 
that question. 


STATEMENT OF FRANK HIER, HEARING EXAMINER, FEDERAL 
TRADE COMMISSION 


Mr. Hier. What is the question ? 

Senator O’Manonry. Take the case of Food Fair. What was the 
standard by which you measured 20 percent interest ¢ 

Mr. Hier. There wasn’t any question of 20 percent interest; they 
own the packing plant outright. 

Senator O’Manonry. They own a hundred percent of the packing 
plant ? 

Mr. Hier. That is right. 

Senator O’Manonry. Assume that four-fifths of that plant were 
owned by other interests, and Food Fair owned only one-fifth, or 20 
percent, would it still be exempt ? 

Mr. Hier. I still would think so. 

Mr. FriscuKnecut. Senator, in the United Corp. case that Senator 
Watkins referred to this morning, he quoted the Court’s opinion with 
respect to that case and the very problem that you are raising here. 
I am reading from that opinion. The Court said: 

The facts as to this are that the petition was filed March 31, 1937. Peti- 
tioner aquired 20 percent of the stock of Montell, Inc., April 12, 1937, and 20 
percent of the stock of Emmart Food Products Co., May 1, 1987— 

When petitioner here, by acquiring stock in Montell, Inc., and Emmart Food 
Products Co., became a packer within the meaning of the Packers and Stockyards 
Act and subject to the jurisdiction of the Secretary of Agriculture, the Trade 
Commission had no further power of regulation over it; and the fact that the 
Commission may have been considering regulation under a complaint thereto- 
fore filed is immaterial. For the reason stated the order of the Federal Trade 
Commission will be set aside for lack of jurisdiction over the business of 
the peititoner. 

Senator O’Manoney. That is why I asked the question. I listened 
to that when the Senator was offering his testimony this morning. 

But under that interpretation, if I understand it correctly, then 
a corporation which owned 20 percent of a minute packing plant, 
though it had 100 percent ownership of 500 stores across the country 
dealing in other food products, exclusive of meat, would still be a 
packer and exempt from the Federal Trade Commission’s jurisdic- 
tion; is that your interpretation / 

Mr. Friscuxknecut. That would seem to be a fair conclusion from 
this portion of the opinion. 

Senator O’Manonry. Is that your interpretation, Mr. Kintner ? 
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Mr. Kiyrner. That certainly expresses rather precisely the per- 
centage definition in the statute. However, the Commission has not 
yet ruled on the Food Fair situation as the statute applies to that 
vase. 

Senator O’Manonry. Mr. Hier, do you agree with that ? 

Mr. Hier. Certainly. 

Senator O’Manoney. So that this definition is so drawn that it cre- 
ates an avenue of escape for a giant firm by obtaining a minute interest 
in a minute packing plant ? 

Mr. Hier. That is correct, sir. 

Senator O’Manoney. Isn’t that obviously absurd / 

Mr. Hier. Certainly itis. Lagree with you. 

Mr. Kintner. Mr. Hier, in his opinion, goes on to point out a con- 
tention made by counsel supporting the complaint to show the ridic- 
ulous situation that existed, and with which he agrees that it might 
permit, the act might permit, a concern “to choose at will the regula- 
tory authority, by simply acquiring or divesting itself of a packing 
plant,” and then he goes on— 
or, put more crassly, by the simple expedient of buying a load of chickens, 
wringing their necks, plucking their feathers, and selling their carcasses in com- 
merce, any business in the Nation, even a tire or battery manufacturer, for 
instance, may escape regulation of its entire business. 

Senator O’Manonry. Whysellthem’ Just wring their necks. 

Mr. Kintner. Well, I am not at this point prepared to agree with 
the rationale that Mr. Hier expresses in this particular opinion be- 
cause the matter has yet to be reviewed by the Federal Trade Com- 
mission. But he does certainly underscore the existence of a very 
serious problem. 

Senator O’Manonry. I think he makes a very excellent argument 
for the adoption of this bill. 

Mr. Kintner. I can’t think of a better argument, sir. 

Senator O’Manoney. Proceed, sir. 

Mr. Kinrner. An ice-cream company has asserted the immunity 
from Federal Trade Commission prosecution because it owns a mill- 
ing company subsidiary which in turn has a subsidiary that is a packer 
of dog food (Federal Trade Commission v. Carnation Co., et al., FTC 
Docket No. 6172). 

Mr. McHveu. Excuse me for interrupting you again. In the last 
sentence in the paragraph involved, with respect to some of the chain- 
stores, you make the comment : 

Among such grocery chains are Great Atlantic & Pacific Tea Co., the Kroger 
Co., Safeway Stores, and First National Stores. 

Do I understand from this that the Federal Trade Commission has 
no authority to bring any actions under any of the statutes which it 
enforces against any of these giant chain companies? 

Mr. Kixter. No, sir, I am merely pointing out that under the defi- 
nitions of the Packers and Stockyards Act, they qualify as packers, 
under those definitions. I am not attempting to say at this point that 
because they own a packing plant all of their operations are exempt 
from regulation by the Feder al Trade Commission. That is the 
$64,000 question involved in Mr. Hier’s case, and I would hesitate, 
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until the Commission finally rules on that case, to express an opinion, 
] have pointed out in various places in my statement that the claim 
can be made and has been made, but I would not like to be construed 
as having admitted that such a claim in this particular instance would 
be a valid one. 

Mr. McHueun. In any case, in any action brought by the C ommission 
against any of these large national chains, that defense would un- 
doubtedly be raised 2 

Mr. Kintrner. I don’t know whether one might say, “undoubtedly,” 
but I notice no reluctance on the part of the chains charged with viola- 
tions of our law to avail themselves of whatever defense they might 
find at hand. I suppose that is the usual reaction of a litigant before 
an administrative body or before a court. 

Indeed, it might even be possible for a concern charged with a viola- 
tion of the Federal Trade Commission Act to qualify, at very small 
expense to itself, as a “live poultry handler” under title V of the 
Packers and Stockyards Act and on that basis to claim immunity to 
the thrust of the Federal Trade Comimssion Act. 

Again I interpolate to say that I am not expressing an opinion upon 
the validity of such a claim, but in view of other claims that have 
been made, it wouldn’t be too ridiculous a claim to assert, and it might 
prevail. It is because of the fact that such a claim might prevail that 
the Commission feels impelled to favor this legislation, for that and 
other reasons which are expressed in the Commission’s letter to this 
committee, 

The reach of the definition of “packer” is well illustrated by a pro- 
ceeding which the Commission brought against United Corp. alleging 
unfair and deceptive practices in the marketing of certain canned 
meat products. Although the Commission had jurisdiction of United 
Corp. at the time its complaint was issued, during the proceedings and 
before the issuance of an order to cease and desist United Corp. ac- 
quired a 20 percent stock interest in the two companies from which it 
pure ‘hased the canned meat products in question. 

The Commission entered an order to cease and desist. On review 
by the court the order was set aside. Although it in no way con- 
doned the practices which had been used by U nited C orp., observing 
that they “cannot be defended,” the court nevertheless held: 

There can be no question but that upon the acquisition of the stock of Montell, 
Inc. and the Emmart Food Products Co., petitiener became a packer whose 
business was subject to the control of the Secretary of Agriculture under the 
Packers and Stockyards Act, (United Corporation, et al. vs. Federal Trade Com- 
mission, 110 F. 2d 473). 

Mr. McHven. Did the Commission attempt to get a review of 
this? 

Mr. Kintner. I couldn’t answer that. I would be very happy to 
supply the information for the record. 

Mr. McHven. I would appreciate it if you would. 

Mr. Kintner. Another aspect of the enforcement problems which 
the Commission faces is illustrated by its proceedings under the so- 

-alled oleomargarine amendment to the Federal Trade Commission 
Act approved March 16, 1950 (64 Stat. 20). 
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Two orders to cease and desist from representations or suggestions 
that oleomargarine is a dairy product have been reviewed by the 
courts and the Commission’s orders affirmed (Reddi-Spred Corpora- 
tion v. Federal Trade Commission, 229 F. 2d 557; F. F. Drew & Co., 
Inc. v. Federal Trade Commission, 235 F. 2d 735, cert. den. 352 U.S. 
969). 

I had the privilege of arguing those two cases in the court of ap- 
peals, and was highly gratified that we received unanimous decisions 
of the two courts in the Second and Third Circuits. 

Subsequently, the Commission brought a proceeding against 
Armour which is also engaged in manufacturing and distributing 
oleomargarine charging violation of the oleomargarine amendment. 

Armour is of course a “packer” and the Commission felt obliged 
to dismiss the proceeding against Armour for lack of jurisdiction. 
The Commission’s opinion in this case appears in Federal Trade 
Commission Docket 6409. Subsequent to the decision by the Com- 
mission in the Armour case, the Commission issued an order to cease 
and desist against the Blanton Co. under the oleomargarine amend- 
ment. Blanton has filed a petition to review and set aside this order 
in the United States Court of Appeals for the Eighth Circuit, and 
one of its principal contentions is that the oleomargarine amendment 
is unconstitutional as denying equal protection of the law. Spe- 
cifically Blanton asserts: 

The entire order is invalid because it is based upon 15 U. S. C. A. section 
55 (a) (2) which, as interpreted and applied against petitioner by the order, 
is unconstitutional under the fifth amendment of the Constitution of the United 
States since the statute does not apply to petitioner’s competitors who are 
“packers” as that term is defined in 7 U. S. C. A. section 191. Conseqeuntly, 
15 U. 8. ©. A. section 55 (a) (2), as here interpreted and applied by the Com- 
mission places such an unequal and undue burden upon petitioner as to deny 
petitioner the equal protection of the laws, in violation of the due process 
clause of the fifth amendment. 

I would like to comment that while I recognize that this may be 
good moral argument, that I do not believe that it contains reason- 
ing which would justify vacating the Commission’s order and de- 
stroying its jurisdiction under the oleomargarine amendment. 

Mr. McHvuen. Mr. Kintner, would the fact that the Commission 
instituted a proceeding against Armour initially indicate that the 
Commission at that time considered that it did have jurisdiction to 
proceed against Armour? 

Mr. Kintner. The Commission does not go into all of the possible 
facts involved in a proceeding when it issues a complaint. The is- 
suance of a complaint by the Commission merely indicates that there 
is a reasonable probability in its opinion that a violation of the law 
may exist. And it is for the counsel on both sides to try the case 
before a hearing examiner, and for all the issues of fact and law to 
be brought out on the record, and very often the Commission may not 
sustain the complaint which it originally issued. That is true in a 
fairly large percentage of the cases. But the issuance of a complaint 
merely indicates that the Commission feels that it is in the public 
interest to do so. 

And here in the Armour case, after argument of counsel, after a 


thorough briefing of the law, and a study of the facts, the Commis- 
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sion came to the conclusion that the action would not lie, and there- 
fore dismissed it. 

That is again typical of our system of American justice, and typical, 
I think, of the fairness which characterizes all of our regulatory 
agencies in their actions. a tl 

Mr. McHveun. Has this opinion of the Commission in docket 6409 
then set the policy which now governs with reference to the institu- 
tion of any cases against packers ? 

Mr. KintNeER. Not necessarily, sir. It would govern only the facts, 
similar facts, to those in the Armour case. I would not construe the 
decision otherwise. I note that Mr. Hier has referred to that decision 
in his Food Fair decision. But I don’t think that the Armour decision 
should be construed too broadly. In a different state of facts involv- 
ing a different product, the Commission under somewhat similar 
circumstances might come to an opposite conclusion. 

However, all this is speculation on my part. I am sure of one thing, 
however, that the Commission would not handle such a situation 
lightly in any case, any future case that comes before them. 

Mr. McHveu. Proceed. 

Mr. Kintwner. Some of the enforcement problems which now con- 
front the Commission are also illustrated in FTC docket 6555 and 
6458. In the first of these the Commission issued a complaint (/n the 
Matter of Renaire Corporation (Pennsylvania) et al., docket 6555) 
charging 11 corporations and 8 individuals with false, misleading and 
deceptive practices in violation of section 5 of the Commission Act in 
the sale of food freezers. Renaire Corp. (Pennsylvania) has filed 
before the hearing examiner a motion to dismiss the complaint as to it 
on the ground that it— 
is a packer within the meaning of the Packers and Stockyards Act, 1921 (7 
U. S. C. see. 191, et seq.), as a result of which the said corporation is subject 
to the exclusive jurisdiction of the Secretary of Agriculture and is specifically 
exempt from the provisions of section 5 of the Federal Trade Commission Act. 

Similarly in its proceeding, In the Matter of Food Fair Stores, Inc., 
docket 6458, in which the complaint charged this supermarket grocery 
chain with the violation of section 5 of the Federal Trade Commission 
Act, a motion to dismiss has been filed by respondent on the ground 
that it is a packer and as such is subject to the exclusive jurisdiction of 
the Secretary of Agriculture. Apparently Food Fair Stores, Inc., is 
licensed by the Department of Agriculture as a packer inasmuch as it 
owns a meatpacking plant and this is necessarily so even though the 
products of the meatpacking plant constitute a relatively small part 
of the $475 million gross sales of the company for the fiscal year ending 
April 28, 1956. 

Senator O’Manonry. How often has this definition been used as a 
means of escaping the jurisdiction of the Federal Trade Commission ? 
_ Mr. Kinrner. Well, so far as the meatpackers are concerned, in the 
instance of the well-known and recognized packers, it is the practice 
of the Federal Trade Commission to refer complaints concerning them 
to the Department of Agriculture. 

Senator O’Manonry. You say it is the well-known practice? 

Mr. Kintner. It is the practice of the Federal Trade Commission 
to refer complaints concerning the well-recognized meatpackers to the 
Department of Agriculture. 
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Senator O’Manoney. Have you been receiving such complaints? 

Mr. Krxrner. I am not briefed on that particular subject, sir. I 
would assume that over the years we have received complaints from 
time to time. 

Senator O’Manonry. Will you see that some member of your staff 
looks into that matter and lets us know? 

Mr. Kinrner. We will give you a statement for the record with 
respect to any complaints which may have been received against the 
well- -recognized meatpackers. 

Senator O’Manoney. I want to know whether it is a device which 
has been used frequently in the past, or whether it is a device of recent 
development. And I want to know on how many occasions referrals 
have been made to the Department of Agriculture. 

Mr. Krntner. With respect to the food chains—— 

Senator O’Manonry. Mr. McHugh calls my attention to the fact 
that last year we had written to the Federal Trade Commission asking 
substantially the questions I have just propounded, and we have a 
response dated June 28, 1956. At the conclusion of your testimony, 
I will have this inserted in the record. 

Mr. Krinrner. I am sorry that I wasn’t aware—lI did not recall that 
particular letter. 

Senator O’Manonry. We were more forehanded than I realized. 

Mr. Kintner. That is quite characteristic of the Senator in any 
committee or subcommittee with which he has anything to do. 

Senator O’Manoney. Thank you very much. 

(The material referred to follows :) 


FEDERAL TRADE COMMISSION, 


Washington, D. C., June 28, 1956. 
Hon. Joseru C, O’MAHONEY, 


Acting Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 

DEAR SENATOR O’MAHONEY: This is in reply to your letter of June 15 with 
respect to certain matters under the Packers and Stockyards Act, in which you 
ask for information of two types: 

1. A list of all complaints which have been referred by the Commission to the 
Secretary of Agriculture involving either false advertising or monopolistic prac- 
tices since January 1, 1950. 

I am enclosing a summary of matters referred to the Secretary of Agriculture 
pursuant to the Packers and Stockyards Act since January 1, 1950. In the case 
of informal matters, the information covers the period since May 1, 1950, inas- 
much as records are not available for the preceding period. Mr. Seeley of your 
staff has indicated that this information will be suitable for your purposes. We 
believe this information to be quite accurate. However, inasmuch as it has 
been based upon a rather quick check of some 25,000 correspondence cards, it is 
possible that some instances may not be included in the report. 

A list of all instances in which the Secretary of Agriculture has requested 
the Federal Trade Commission to make investigations and to report pursuant 
to the provisions of section 406 (b) of the Packers and Stockyards Act, since 
August 15, 1921, the effective date of said act. 

A check of the minutes of the Federal Trade Commission has disclosed no 
such instance. Had any such instance occurred, it would presumably be noted 
in the Commission’s minutes, inasmuch as any such report would likely have 
been approved by the Commission before being forwarded to the Secretary of 
Agriculture. A check has also been made with senior staff members of this 
agency who can recall no instance when such an investigation and report was 
requested, at least in the past 20 years. 

I trust that this will furnish the information which you desire. 

Sincerely yours, 
JOHN W. GwYNNE, Chairman. 
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Summary of matters referred to the Secretary of Agriculture pursuant to Packers 
and Stockyards Act since Jan, 1, 1950° 


FORMAL 


File Respondent(s) | Date of referral Nature of complaint 
D. 6409... - Armour & Co., a corporation, | Apr. 27,1956 | Investigational files reveal that respondents 
Armour, Ine., Fort Worth were packers within the terms of the 
Poultry & Egg Co., Inc., Packers and Stockyards Act and this fact 
Armour & Co., a corpora- was stipulated of record. Complaint, 
tion. opinion of Commission, and order of dis- 


missal attached. 


INFORMAL 


1-24619 Swift & Co ; Mar. 16,1954 | Investigation disclosed Swift & Co. was 
packer within terms of Packers and 
Stockyards Act. Agriculture issued 
complaint, attached hereto. 


DI 608 - Dennison Foods Co., Oak- | Oct. —,1950 | Alleged false and misleading advertising of 
land, Calif. canned meat products, namely that use 
more than 50 percent select beef. 
DI 1272 A. C. Lawrence Leather Co. | Apr. 5,1951 | Alleged false and misleading advertising of 
(subsidiary of Swift & Co.), leather soles. 
Boston, Mass. 
DI 1459 Plymouth Rock Provision | Apr. 19, 1951 Alleged that product packed by subject 
Co., New York, N. Y. which was sent abroad in a CARE 
package was inedible 
BAM $18 Swift & Co., Chicago, Ill Nov. 21,1951 | Charge that subject using beef shortage to 


coerce retailers into buying poultry from 
subject to prejudice poultry producers. 


BAM 1080 Peyton Packing Co., E] Paso, | Mar. 7,1952 | Alleged price discrimination in the sale of 
Tex. picnic hams in favor of local chain. 

DI 8336 Krey Packing Co., St. Louis, | June 10,1953 | Alleged false and misleading advertising of 
Mo. canned sliced beef. 

SA 2170 Cudahy Packing Co Oct. 21,1953 | Alleged false and misleading advertising of 


Old Dutch Cleanser particularly in 
respect to its germicidal properties. 


DI 9791 American Meat Institute, | Jan. 22,1954 | Alleged false and misleading statements in 
Chicago, Il. an advertisement entitled ‘‘How Come 
$1 Steak from 25-Cent Steers.”’ 
None Armour & Co., Chicago, Il] Nov. 26,1954 | Alleged false and misleading advertising of 
Armour TV Meals. 
Do do July 19,1955 | Question raised as to whether contest con- 


ducted to advertise Dash dog food was 
fairly conducted, 


Do Best Kosher Sausage Co., | Sept. 16,1955 | Alleged price discrimination in favor of 
Chicago, Il. chainstore as opposed to independent 
| store. 


Informal since May 1, 1950. Previous records not available. 


FEDERAL TRADE COMMISSION, 
Washington, May 8, 1957. 
Hon. Josery C. O’MAHONEY, 
United States Senate, Washington, D. C. 


DEAR SENATOR O’MAHONEY: In the course of hearings before the Subcommittee 
on Antitrust and Monopoly on May 1, 1957, requests were made that I supply 
certain information and materials for the record. At pages 103-104, Counsel 
McHugh requested information as to whether or not the Federal Trade Com- 
mission had sought certiorari in the case of United Corporation, et al. v. Federal 
Trade Commission (110 F. 2d 473), which was decided by the Court of Appeals 
for the Fourth Circuit on May 11, 1940. Commission records indicate that 
certiorari was not sought in this case. Why it was not sought, I do not know. 
None of the Commission lawyers who worked on that case are now on the 
Commission’s staff. 

At page 109 of the record, you ask that we bring up to date the list of complaints 
referred to the Department of Agriculture submitted to you by Chairman 
Gwynne June 28, 1956. Such complaints are listed on attachment A. However, 
we are also submitting attachment B, which indicates other similar complaints 
where suggestion was made to the complaining party that the matter be brought 
to the attention of the Department of Agriculure. 

If there is any other information which we can supply, please do not hesitate 
to call upon us. 
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May I again express my appreciation for the opportunity to present the 
Commission’s position on S. 1356 before your subcommittee and for your very 
thoughtful and sympathetic consideration of our problems in this area. 

Sincerely yours, 


EARL W. KINTNER, General Counsel. 


ATTACHMENT A 


Summary information on complaints involving the practices of packers which 
were referred to the Department of Agriculture, June 1, 1956, to May 3, 1957 


Corre- 
spondence 
No. 


Date 


Nature of complaint and disposition 





3480 


4368 


5828 





Packer 
Swift & Co......--- | June 
- 
aiid BO ssscbesus<anwes WOM. 
a a ee 
ameeal TR eth et aaal Apr. 


13, 1956 


14, 1956 


. 14, 1957 | 





25, 1957 | 


Complainant charged that he had saved certificates 
obtained on purchases of Allsweet margarine redeem- 
able in silverware; that Swift, without prior notice, 
increased the price of silverware. Complaint trans- 
mitted to Department of Agriculture. 

Charge that packer refused to fulfill representation to 
redeem metal bands on cans of Prem submitted by 
complainant and 3 others. Complaint transmitted to 
Department of Agriculture. 

Complaint that packer was misrepresenting the grades 
of its meat. Complaint transmitted to Department of 
Agriculture. 

Complaint alleged deceptive use of the word “‘free’’ in 
connection with the sale of canned dog food. Com- 
plaint transmitted to Department of Agriculture. 


ATTACHMENT B 


Summary information on complaints involving the practices of packers wherein 
it was suggested to complainants that the matter be brought to the attention 


| 
Corre- | 
spond- 
ence No. 


3846 


3985 


4453 


5561 


5579 | 


5944 


5966 | 
i 





Packer 


Armour 


Unnamed 


Date 


| July 


Aug. 


Davidson Meat Co_| Sept. 


Swift & Co-_-- 


= 


Unnamed 


Swift & Co__....--- 


Armour et al 


Dee. 


| Feb. 


26, 1956 


3, 1956 


19, 1956 


11, 1956 


16, 1957 


10, 1957 


. 22, 1957 


20, 1957 


of the Department of Agriculture, June 1, 1956, to May 3, 1957 


Nature of complaint and disposition 


Alleged false and misleading advertising of Dial soap. 
Suggested to complainant that matter be brought to 
attention of Department of Agriculture. 

Alleged territorial price discrimination in the sale of meat 
by unnamed meat packers and distributors. Sug- 
gested to complainant that matter be brought to at- 
tention of Department of Agriculture. 

Alleged that packer, a subsidiary of Wilson Packing Co., 
is selling meat below cost in San Francisco area for the 
purpose of controlling and monopolizing meat jobbing 
business. Suggested to complainant that matter be 
brought to attention of Department of Agriculture. 

Complaint of small 8t. Paul dairy that packer was pur- 
suing practices in the sale of ice cream that would drive 
smaller competitors out of business, Suggested to 
complainant that matter be brought to attention of 
Department of Agriculture ana furnished complainant 
with copy of Agriculture complaint against Swift (D 
2126). 

Complaint by small fertilizer manufacturer that packer 
was selling to dealers in competition with complainant 
at varying discounts from announced prices. Sug- 
gested to complainant that matter be brought to atten- 
tion of Department of Agriculture. 

Complaint that meat packers engaged in deceptive prac- 
tices by packaging bacon in a manner so that only the 
lean part is exposed to view. Complainant advised of 
jurisdiction of Department of Agriculture over concerns 
involved. 

Complaint by small dealer that unfair pricing practices 
of packer in sale of fertilizer in central California would 
drive small dealers out of business. Suggested to com- 
Plainant that matter be brought to attention of Depart- 
ment of Agriculture. 

Complaint filed with Commission’s Kansas City office 
that Armour, Swift and others selling fertilizer to dealers 
in Arkansas and Missouri at varying prices and giving 
rebates. Because of jurisdiction, matter filed and Kan- 
sas City office notified. 
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Summary information on complaints involving the practices of packers wherein 
it was suggested to complainants that the matter be brought to the attention 
of the Department of Agriculture, June 1, 1956, to May 3, 1957—Continued 


Corre- | i ; i 
spondence Packer Date | Nature of complaint and disposition 
No. | | 


| 

6088 | Unnamed__.__......| Mar. 14,1957 | Complaint that large meat packer in Nebraska was 
asking feed companies to include $3 per ton in cost of 
| feed to guarantee a price to the chicken raiser. Appli- 
| cant advised jurisdiction over packers was with Secre- 
| | tary of Agriculture. Suggested bringing matter to his 
| | attention. 

| 


1 
6102 | Swift & Co. Mar. 11,1957 | Complaint that Swift was violating Robinson-Patman 
Act in the sale of ice cream by having dealers accept 
billing through a wholesale grocery house. Advised 
complainant of (D. 2126) complaint issued by Secretary 
of Agriculture and suggested matter be brought to his 
| | attention. 
6232 | Armour ..-.-----| Mar. 13,1957 | Complaint by competitor that packer controlled sale of 
ammonia to cold storage plants by virtue of the business 
it could give such plants. Suggested to complainant 
| that matter be brought to attention of Department of 
| Agriculture. 
6241 | Swift & Co_.._.....| Mar. 21,1957 | Alleged misrepresentation of a product as sliced beef 
| | when, in fact, product is sliced meat loaf or balogna. 
| Suggested to complainant matter be brought to atten- 
| tion of Department of Agriculture. 
| 





Mr. Kintner. I have of course referred to the United case which 
was a rather knotty case, and over which we lost our jurisdiction by 
holding of the Court of Appeals. And I have mentioned the Armour 
Oleomargarine case, which we referred to the Secretary of Agriculture 
last April, I believe, as a result of the holding of the Commission that 
it lacked jurisdiction in this particular instance. 

The questions presented by these motions will ultimately come before 
the Commission for decision and at that time must be decided by the 
Commission upon the record before it and according to its interpre- 
tation of the law as applied to the facts shown. 

While it would be inappropriate for the Commission to discuss these 

cases at this time, it may be noted, because it is a matter of public 
record, that the hearing examiner in an initial decision filed by him on 
April 11, 1957, dismissed the c omplaint in the Food Fair case for lack 
of jurisdiction. In his initial decision, after discussing the legislative 
history of the Packers and Stockyards Act and considering the ex- 
clusionary amendment placed in the Federal Trade Commission Act in 
1938, the hearing examiner concluded that there was a firm intent 

to have the Secretary of Agriculture regulate all phases of any business in 
whatever primary field, connected in any way, or operating to any degree, in 
meatpac king. There is, therefore, no necessity for deciding whether the exemp- 
tion is in personam or merely in rem. 

He then stated : 


This interpretation logically and inevitably leads, counsel in support of the 
complaint contends, to absurd results enabling any concern to choose at will the 
regulatory authority, by simply acquiring or divesting itself of a packing plant. 
Or, put more crassly, by the simple expedient of buying a load of chickens, 
wringing their necks, er their feathers, and selling their carcasses in 
commerce, any business in the Nation, even a tire or battery manufacturer, for 
instance, may escape regulation of its entire business by the Federal Trade 
Commission, whose “expertise” in the use, for instance, of brokerage, advertising 
allowance, service grants and other devious means of competitive favoritism, 
is widely recognized. Thus, in the instant case, alleged competitive discrimi- 
nation in the use of advertising allowances to push such nonagricultural products 
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as floor wax, chewing gum, and cleaning fluid is left exclusively to the Depart- 
ment of Agriculture. No law, says counsel, should be interpreted to achieve an 
absurd result. 

The answer, of course, is that where a law is clear and unambiguous in terms, 
command, and intent and where the latter is also clear from the legislative 
history, interpretation is uncalled for and no deciding authority may interpose 
his views and interpret it away from that intent, regardless of result. The 
responsibility for the latter, any duty to change, as well as the sole right to 
change, lies with the enacting authority, Congress. 

cS * * oe * * * 

Despite distinctions of counsel, which are really not actual differences, the 
views expressed, and the language used in United Corporation, et al. v. F. 7. C. 
(110 F. 2d 473 (C. C. A. 4) (1940)) and Docket 6409, Armour and Company 
(March 30, 1956) are consonant with, and it is believed, fully support the views 
expressed, and the conclusion reached here, and these are precedents by which 
this hearing examiner is, of course, bound. 

That is the decision which threw our camp into consternation. 

Mr. McHveu. Mr. Kintner, I noticed in his decision, Mr. Hier 
characterizes the offense which is involved in this case as essentially 
price discrimination constituting a violation of section 2 (d) of the 
Clayton Act. Yet I believe the complaint itself charges only a sec- 
tion 5 violation of the Federal Trade Commission Act. 

Mr. Kintner. Yes, sir. Section 5 of the Federal Trade Commission 
Act is quite broad, and covers many practices which may be more pre- 
cisely covered in other statutes. And that, | would say, would be the 
instance here. In other words, some of the Clayton Act practices, and 
Robinson-Patman Act practices, may well come within the broad con- 
fines of section 5 of the Federal Trade Commission Act, and indeed 
the Commission often issues its complaint in two counts, alleging both 
a violation of the Federal Trade Commission Act and violation 
of the section of the Clayton Act in the same practice. 

Mr. McHveu. Is there any particular reason why there wasn’t a 
special count charging a Robinson-Patman Act violation here? 

Mr. Krntner. Vell, I am not briefed entirely or perhaps not at all 
on the major considerations which impelled the Commission to select 
section 5 in this particular instance. It has been said by some com- 
mentators on our agency that the rather far-reaching Supreme Court 
decision in the Automatic Canteen case may have impelled the Com- 
mission to select in this instance section 5 of the Federal Trade Com- 
mission Act rather than section 2 of the Robinson-Patman Act. But 
IT don’t think that necessarily explains the Commission’s thoughts 
when it issued the complaint in this instance. 

The Trade Commission Act is quite broad. The Commission finds it 
easier to secure enforcement of cease and desist orders issued under sec- 
tion 5 of the Federal Trade Commission Act, and that is sometimes 
consideration that moves the Commission to issue a complaint under 
the Trade Commission Act. 

Mr. McHveun. Do you think that a charge based exclusively on the 
Clayton Act would have been any aid to the Commission in ese aping 
this dilemma that you get into with reference to companies escaping 
the jurisdiction of the Packers and Stoc ‘kvards Act? 

Mr. Kinrwer. It might be, because there is in the Packers and Stock- 

yards Act an exclusion of the Clayton Act from the operations of the 
Packers and Stockyards Act. And while the enumeration in the Pack- 
ers and Stockyards Act of the business practices covered by that act 
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is rather extensive, somewhat broad, and might be construed as cover- 
ing price discriminations, yet one must bear in mind the fact that a 
section of the same act specifically excludes the Clayton Act; it is 
persuasive to me, at least, that the Congress did not intend that Clay- 
ton Act practices should be excluded or should be excluded from the 
reach of the Clayton Act, even though a packer might be concerned. 

Also, it is well to bear in mind that when the Congress amended 
the Federal Trade Commission Act and specifically said that packers 
were excluded from the Commission’s jurisdiction, the same action 
was not taken with respect to amending the Clayton Act. 

You asked me earlier the question whether or not consideration 
was so given to depriving the Federal Trade Commission of Clayton 
Act jurisdiction over packers, and I told you that I knew of no such 
consideration. Certainly, it is a fact that Congress has not seen fit 
to handle this matter of exclusion so far as the Clayton Act is con- 
cerned in the same manner as it has handled the exclusion of packers 
under the Trade Commission Act. 

There are also enforcement problems which may be created by any 
concern against which the Commission has issued an order to cease 
and desist by simply acquiring 20 percent or more of the stock of any 
of the more than 1,500 concerns registered as packers under the Pack- 
ers and Stockyards Act and then filing a petition to set aside the 
Commission’s order. While the Commission, for obvious reasons, 
expresses no view concerning this, the problems which it would raise 
are clear. 

While the Commission has not ruled on any such case, it is not 
unlikely that “packers” may assert claims of immunity from Com- 
mission enforcement of section 2 of the Clayton Act, the so-called 
Robinson-Patman price discrimination amendment; from section 3 
which forbids exclusive dealing and tie-in practices; from section 7, 
the antimerger amendment; and from section 8, which deals with 
interlocking directorates. 

In fact, the Commission has already been confronted with the claim 
by one of the major packers with respect to an inquiry under section 
7 of the Clayton Act that: 

This being an acquisition of assets by a corporation not. subject to 
the jurisdiction of the Federal Trade Commission, section 7 of the 
Clayton Act does not apply. 

The same claim of immunity may be asserted with respect to asset 
acquisitions by a packer against any proceeding by the Department 
of Justice. This is the case because section 7 of the Clayton Act in 
pertinent part reads: 

* * * no corporation subject to the jurisdiction of the Federal Trade Com- 
mission shall acquire the whole or any part of the assets of another corporation 
engaged also in commerce * * * 

To the extent that such a claim is valid, neither this agency nor the 
Department of Justice can reach an asset acquisition by a packer, and 
to the same extent the Antimerger Act is defeated. 

Mr. McHwuen. Mr. Kintner, has the Federal Trade Commission, to 
your knowledge, declined to initiate proceedings involving a section 
7 violation where packers are concerned for the reason that you may 
not have jurisdiction ? 
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Mr. Kintner. Not to my knowledge. 

I remember some correspondence that I had with the general coun- 
sel of one of the big packers, in which I, at least, advised him that I 
thought we had jurisdiction under section 7. I am not aware of the 
extent to which other enforcement officials of the Commission share 
that view. I have heard of no contrary policy. 

Mr. McHven. Has the Commission filed any section 7 cases, to 
your knowledge, :gainst meatpackers ? 

Mr. Kintner. No; it has not. 

There was one case investigated that I am aware of, but I under- 
stand that this matter did not go to the complaint stage because of 
other considerations, other than the matter of possible jurisdictional 
questions. 

Mr. McHveu. Do you have any knowledge of any section 7 act cases 
brought by the Department of Justice against any meatpackers? 

Mr. Kintner. None that I know of. 

Mr. Loughlin informs me that the Commission currently is investi- 
gating a company for an alleged violation of section 7 of the Clayton 
Act, which owns a packing plant. 

Mr. McHveun. Mr. Kintner, in your opinion, do you think this 
possible doubt concerning the application of the law here might have 
something to do with the reluctance of the Federal Trade Commission, 
or the Justice Department, to proceed against meatpackers under 
section 7? 

Mr. Kinrner. It might have that effect, certainly. 

I omitted at the beginning of my testimony to introduce this gentle- 
man to my right, Mr. John T. Loughlin, my assistant, who has been 
invaluable in the preparation of this testimony. 

Senator O’Manonry. We are glad to have you with us, Mr. 
Loughlin. 

Mr. Kintner. Although as I stated at the outset, the Federal Trade 
Commission is in no position to and does not wish to comment upon 
the administration of the Packers and Stockyards Act by the Secre- 
tary of Agriculture, I believe that I have made it clear that adminis- 
tration by the Federal Trade Commission of its own statutory respon- 
sibilities has been, to say the least, complicated by the provisions of 
the Packers and Stockyards Act. 

S. 1356 would enable the Commission to apply the Federal Trade 
Commission Act and the Clayton Act against unlawful practices in the 
marketing of meat and poultry products. Perhaps even more signifi- 
cantly, it would clearly enable the Commission to enforce the laws 
which it administers against packers with respect to things other than 
meat and the byproducts resulting from meat processing. It is im- 
portant to note that the bill would leave in the Secretary of Agri- 
culture exclusive jurisdiction with respect to the operations of stock- 
yards and the licensing and regulation of live poultry dealers and 
handlers. 

I have discussed at some length the more important limitations 
upon the Commission in the enforcement of the acts which it admin- 
isters resulting from the law as it now exists, as well as some of the 
resulting enforcement problems. We at the Commission think they 
present serious questions as to which the subcommittee would desire 
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to be informed. We realize the basic question presented by the bill 
is simply, how and through what agency the Congress desires the laws 
which it has enacted to be administered. This is a policy decision for 
Congress. 

However, the considerations discussed in this statement lead the 
Commission to favor the enactment of this amendatory legislation. 
In the event the Congress sees fit to enact this legislation, the Com- 
mission would, of course, proceed to enforce the laws which it admin- 
isters as fully as possible within the added area of jurisdiction. 

That concludes my statement, Mr. Chairman. 

Senator O’Manoney. Thank you, Mr. Kintner ? 

Mr. McHugh, do you care to ask any questions ¢ 

Mr. Mclivueu. Mr. Kintner, does the Commission feel that it now 
has sufficient staff to enforce this act against meat packers, if this bill 
now becomes law ¢ 

Mr. Kintner. That subject has not been considered formally by 
the Commission. I am sure that if the law is passed, the Commission 
will do its very best to enforce the law and assume the added respon- 
sibilities within the existing appropriations. It may well be that if it 
appears that many investigations are required and that much corrective 
action must be taken, the Commission might well ask for an added 
but modest additional appropriation . 

However, the Commission does have a trained staff. It has field 
offices throughout the country. It has personnel trained in the prob- 
lems which would arise under this proposed legislation, and I am 
confident that if the Congress sees fit to place this responsibility upon 
the Commission, its staff is fully able to handle the job and handle 
it well. 

Senator O’Manonry. May I make this comment, Mr. Kintner: The 
Federal Trade Commission did such a good job back in 1918, 1919, and 
1920, but I am of the opinion that when Congress passes this bill, as I 
firmly expect it will, and thereby closes the escape hatch now avail: ible 
to packers and food chains, both those groups will be in the same posi- 
tion that the big packers were in 1920, when they gave consent to an 
antitrust decree. I think they will be much more inclined to abandon 
forbidden practices than they will be to try to litigate. 

Mr. Kinrner. That may well be true, sir. 

Senator O’Manoney. I have found that the mere holding of a hear- 
ing sometimes has very beneficial effects in the abandonment of bad 
practices in industry. I am sure that the passage of the law which 
closes an escape loophole will also have a good effect without appealing 
to the courts, although, of course, the giant corporations which operate 
in the stratosphere above the ability of the common people to observe 
what is going on frequently finds it easy by that stratospheric exemp- 
tion to proe eed as they wish, without regard to the public welfare. 

Mr. Kinrner. That is important, I am sure, in the light of what you 
say, that the Congress continue to be the guardian of the people’s rights 
and to insure equality before the law. 

Senator O’Manoney. Any other questions? 

Mr. McHueu. I understand, then Mr. Kintner, it is the Commis- 
sion’s view that it is now suftic ‘iently equipped to ‘adequi itely enforce 
this law, if it becomes law, and that you would wait upon some addi- 
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tional experience to determine whether or not it should be necessary to 
make any request for any additional appropriation ? 

Mr. Kinrner. That is a most accurate statement of the situation as 
I understand it. 

Mr. McHveu. Senator, I would just like to make a part of the record 
at this point the letter of June 28, 1956, from Judge Gwynne, chairman 
of the Federal Trade Commission, in answer to an inquiry from you as 
acting chairman, Subcommittee on Antitrust and Monopoly, in which 
the Commission furnishes as attachments to this letter replies to ques- 
tions dealing with two matters. They are, 1, a list of all complaints 
which have been referred by the Commission to the Secretary of Agri- 
culture, involving either false advertising or monopolistic practices 
since January 1, 1950; and, 2, a list of all instances in which the See- 
retary of Agriculture has requested the Federal Trade Commission 
to make investigations and to report pursuant to the provisions of sec- 
tion 406 (b) of the Packers and Stockyards Act, since August 15, 1921, 
the effective date of said act. 

(The material referred to is as follows :) 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, June 28, 1956. 
Hon. JosepH C. O’MAHONEY, 
Acting Chairman. Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DEAR SENATOR O’MAHONEY: This is in reply to your letter of June 15 with 
respect to certain matters under the Packers and Stockyards Act, in which you 
ask for information of two types: 

1. A list of all complaints which have been referred by the Commission to the 
Secretary of Agriculture involving either false advertising or monopolistic prac- 
tices since January 1, 1950. 

I am enclosing a summary of matters referred to the Secretary of Agri- 
culture pursuant to the Packers and Stockyards Act since January 1, 1950. In 
the case of informal matters, the information covers the period since May 1, 
1950, inasmuch as records are not available for the preceding period. Mr. Seeley 
of your staff has indicated that this information will be suitable for your pur- 
poses. We believe this information to be quite accurate. However, inasmuch 
as it has been based upon a rather quick check of some 25,000 correspondence 
cards, it is possible that some instances may not be included in the report. 

2. A list of all instances in which the Secretary of Agriculture has requested 
the Federal Trade Commission to make investigations and to report pursuant 
to the provisions of section 406 (b) of the Packers and Stockyards Act, since 
August 15, 1921, the effective date of said act. 

A check of the minutes of the Federal Trade Commission has disclosed no 
such instance. Had any such instance occurred, it would presumably be noted 
in the Commission’s minutes, inasmuch as any such report would likely have 
been approved by the Commission before being forwarded to the Secretary 
of Agriculture. A check has also been made with senior staff members of this 
agency who can recall no instance, when such an investigation and report was 
requested, at least in the past 20 years. 

I trust that this will furnish the information which you desire. 

Sincerely yours, 
JOHN W. GWYNNE, Chairman. 
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Summary of matters referred to the Secretary of Agriculture pursuant to Packers 
and Stockyards Act since Jan. 1, 1950+ 




















FORMAL 
File | Respondent(s) Date of referral Nature of complaint 
| oe | Armour & Co., a corporation, | Apr. 27,1956 | Investigational files reveal that respondents 
Armour, Ine., Fort Worth were packers within the terms of the 
Poultry & Egg Co., Inc., Packers and Stockyards Act and this fact 
Armour & Co., a corpora- was stipulated of record. Complaint, 
tion, opinion of Commission, and order of dis- 
| missal attached. 
INFORMAL 
1-34619....... Swift & Co-_.-.- onshbaitpehiane Mar. 16, 1954 | Investigation disclosed Swift & Co. was 
packer within terms of Packers and 
Stockyards Act. Agriculture issued 
complaint, attached hereto. 
DI 608....___.| Dennison Foods Co., Oak- | Oct. —,1950 | Alleged false and misleading advertising of 
land, Calif. canned meat products, namely that use 
more than 50 percent select beef. 
DI 1272......| A. C. Lawrence Leather Co. | Apr. 5,1951 | Alleged false and misleading advertising of 
(subsidiary of Swift & Co.) leather soles. 
Boston, Mass. 
DI 1459......| Plymouth Rock Provision | Apr. 19,1951 | Alleged that product packed by subject 
Co., New York, N. Y. which was sent abroad in a CARE 
package was inedible. 
BAM 918_...| Swift & Co., Chicago, Ill_-- Nov. 21,1951 | Charge that subject using beef shortage to 


coerce retailers into buying poultry from 
subject to prejudice poultry producers. 
Alleged price discrimination in the sale of 


BAM 1080 Peyton Packing Co., El Paso, | Mar. 7, 1952 


| Pez, picnic hams in favor of local chain. 
DI 8336_-_- Krey Packing Co., St. Louis, | June 10,1953 | Alleged false and misleading advertising of 
Mo. canned sliced beef.* 
SA 2170.--.- Cudahy Packing Co_.-...-.-.| Oct. 21,1953 | Alleged false and misleading advertising of 


Old Dutch Cleanser particularly in 
respect to its germicidal properties. 





DI 9791__....| American Meat Institute, | Jan. 22,1954 | Alleged false and misleading statements in 
Chicago, Il. an advertisement entitled ““How Come 

| $1 Steak from 25-cent Steers.”’ 
None_.......| Armour & Co., Chicago, Ill Nov. 26, 1954 | Alleged false and misleading advertising of 


Armour TV Meals. 





BM occa do _.-.----------| July 19,1955 | Question raised as to whether contest con- 
| ducted to advertise Dash dog food was 
| fairly conducted. 

Do Px Best Kosher Sausage Co., | Sept. 16,1955 | Alleged price discrimination in favor of 
Chicago, Ill. | chain store as opposed to independent 
| store. 


1 Informal since May 1, 1950. Previous records not available. 


Mr. McHven. I would like to ask Mr. Kintner if he would be 
kind enough to bring this information up to date. 

Mr. Kinrner. I would be very happy to do so. 

(The information referred to is as follows:) 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, May 8, 1957. 
Hon, JoserH C. O’MAHONEY, 
United States Senate, Washington 25, D. C. 


DEAR SENATOR O’MAHONEY: In the course of hearings before the Subcommittee 
on Antitrust and Monopoly on May 1, 1957, requests were made that I supply 
certain information and materials for the record. At pages 103-104, Counsel 
McHugh requested information as to whether or not the Federal Trade Com- 
mission had sought certiorari in the case of United Corporation et al. v. Federal 
Trade Commission (110 F. 2d 473), which was decided by the Court of Appeals 
for the Fourth Circuit on May 11, 1940. Commission records indicate that 
certiorari was not sought in this case. Why it was not sought, I do not know. 
None of the Commission lawyers who worked on that case are now on the 
Commission’s staff. 
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At page 109 of the record, you ask that we bring up to date the list of com- S1 


plaints referred to the Department of Agriculture submitted to you by Chair- 
man Gwynne June 28, 1956. Such complaints are listed on attachment A. 
However, we are also submitting attachment B, which indicates other similar QS 
complaints where suggestion was made to the complaining party that the matter 
be brought to the attention of the Department of Agriculture. sp 
If there is any other information which we can supply, please do not hesitate 
to call upon us. _ 
May I again express my appreciation for the opportunity to present the 
Commission’s position on 8S. 1356 before your subcommittee and for your very 
thoughtful and sympathetic consideration of our problems in this area. 
Sincerely yours, 
EArt W. KINTNER, 
General Counsel. 
ATTACHMENT A 


Summary information on complaints involving the practices of packers which 
were referred to the Department of Agriculture, June 1, 1956, to May 3, 1957 


| 


Corre- 
spondence! Packer Date Nature of complaint and disposition 
No. 
; | , : 
3480 | Swift & Co__.......| June 13,1956 | Complainant charged that he had saved certificates 
| obtained on purchases of Allsweet margarine redeem- 
able in silverware; that Swift, without prior notice, 
| increased the price of silverware. Complaint trans- 
| | | mitted to Department of Agriculture. 
0H. cE dicaieuks | Sept. 14,1956 | Charge that packer refused to fulfill representation to 
| 


redeem metal bands on cans of Prem submitted by 
| complainant and 3 others. Complaint transmitted to 
| | Department of Agriculture. 
5828 |...-- DUicsdiinedin at Feb. 14,1957 | Complaint that packer was misrepresenting the grades 
| | ofits meat. Complaint transmitted to Department of 
| Agriculture. 
6668 |....- RG i bictiennats | Apr. 25,1957 | Complaint alleged deceptive use of the word ‘“‘free’’ in 
conneec’ion with the s‘le of canned dog food. Com- 
plaint transmitted to Department of Agviculture. 


ke bedlhe clatter t 


ATTACHMENT B I 








Summary information on complaints involving the practices of packers wherein 
it was suggested to complainants that the matter be brought to the attention 
of the Department of Agriculture, June 1, 1956, to May 8, 1957 





I 
| C 
Corre- | : 
spond- | Packer Date Nature of complaint and disposition I 
ence No. | | ] 
3846 | Armour .-----| July 26,1956 | Alleged false and misleading alvertising of Dial soap 
| | Suggested to complainant that matter be brought to 
| attention of Department of Agriculture 
3985 | Unnamed....__-- ..-| Aug. 3,1956 | Alleged territorial price discrimination in the sale of meat 
| by unnamed meat packers and Cistributors. Sug- 
| | gested to complainant that matter be brought to at- { 
tention of L epartment of Agriculture 
4453 | Davidson Meat Co_| Sept. 19, 1956 | Alleged that packer, a subsidiary of Wilson Packing Co., ; 
is selling meat below cost in San Francisco area for the 
purpose of controlling and monopolizing meat jobbing 
business. Suggested to complainant that matter be 
| | brought to attention of Department of Agriculture 
5177 | Swift & Co__. .-| Dee. 11, 1956 | Complaint of small St. Paul dairy that packer was pur- 
| suing practices in the sale of ice cream that would drive 


| | smaller competitors out of business. Suggested to : 
| | complainant that matter br brought to attention of 
Department of Agriculture and furnished complainant 
| with copy of Agriculture complaint against Swift (D. 
| _ 2126). 
5561 do___...........| Jan. 16,1957 | Complaint by small fertilizer manufacturer that packer 
| Was selling to dealers in competition with complainant 
at varying discounts from announced prices. Sug- 
gested to complainant that matter be brought to atten- 
| tion of Department of Agriculture. 
5579 | Unnamed..-........- Jan. 10,1957 | Complaint that meat packers engaged in deceptive prac- 
| tices by packaging bacon in a manner so that only the 
| | | lean part is exposed to view. Complainant advised of 
| | jurisdicti.n of Department of Agriculture over concerns 
i | involved. 
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Summary information on complaints involving the practices of packers wherein 
it was suggested to complainants that the matter be brought to the attention 
of the Department of Agriculture, June 1, 1956, to May 3, 1957—Continued 


Corre- 
spondence Packer Date Nature of complaint and disposition 
No. 

5044 | Swift & Co__ Apr. 22,1957 |Complaint by small dealer that unfair pricing practices 
| of packer in sale of fertilizer in central California would 
drive small dealers out of business. Suggested to com- 
| plainant that matter be brought to attention of Depart- 

| ment of Agriculture. 
5966 | Armour, et al ..| Feb. 20, 1957 Complaint filed with Commission’s Kansas City office 


that Armour, Swift and others selling fertilizer to dealers 
in Arkansas and Missouri at varying prices and giving 
rebates. Because of jurisdiction, matter filed and Kan- 
sas City office notified. 

6088 | Unnamed Mar. 14,1957 | Complaint that large meat packer in Nebraska was 
asking feed companies to include $3 per ton in cost of 
feed to guarantee a price to the chicken raiser. Appli- 
cant advised jurisdiction over packers was with Secre- 
tary of Agriculture. Suggested bringing matter to his 
attention. 

6102 | Swift & Co | Mar. 11,1957 | Complaint that Swift was violating Kobinson-Patman 
Act in the sale of ice cream by having dealers accept 
billing through a wholesale grocery house. Advised 
complainant of (D. 2126) complaint issued by Secretary 
of Agriculture and suggested matter be brought to his 
attention. 

Complaint by competitor that packer controlled sale of 
ammonia to cold-storage plants by virtue of the br siness 


| it could give such plants. Suggested to complainant 
} 
| 
| 


6232 | Armour Mar. 13, 1957 


that matter be brought to attention of Department of 
Agriculture. 

Alleged misrepresentation of a product as sliced beef 
when, in fact, product is sliced meat loaf or bologna. 
Suggested to complainant matter be brought to atten- 
tion of Department of Agriculture 


6241 | Swift & Co Mar. 21, 1957 | 


Senator O’Manoney. There are no other witnesses to be called 
this afternoon. 

We are very grateful to you, Mr. Kintner, for your presentation. 
It has been very ‘clear, and most helpful. 

Mr. Kinrner. Thank you, sir. 

I may say that I appreciate, and the Commission appreciates, the 
many fine things that have been said about the Commission in the 
course of this heari ing today. We could only wish that some of the 
remarks that have been made could reach the ears of some of our critics 
here on the Hill and elsewhere. 

Senator O’Manonry. We will try to put some of them in the Con- 
gressional Record before too long. 

Mr. Kintner. Thank you, sir, and thank you for your courtesy. 

Senator O’Manoney. The first witness tomorrow morning will be 
the Honorable Emanuel Celler, Congressman from the city of New 
York, who will be the first witness at 10 o’clock promptly. 

The committee now stands in recess until 10 o’clock tomorrow 
morning. 

(Wher reupon, at 3:35 o’clock p. m., the subcommittee recessed, to 
reconvene at 10 o’clock a. m., Thursday, May 2, 1957.) 
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THURSDAY, MAY 2, 1957 


Unitep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNoPoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m. in room 
424, Senate Office Building, Senator Joseph C. O’Mahoney, presiding. 

Present: Senator O’Mahoney, Senator Kefauver (chairman), and 
Senator Watkins. 

Also present: Donald D. McHugh, cocounsel, antitrust; Gareth M. 
Neville, associate counsel, antitrust; Wilbur D. Sparks, attorney, anti- 
trust; Peter Chumbris, counsel for minority, antitrust; Tom Collins, 
professional staff member; Carlile Bolton-Smith, counsel to Senator 
Wiley, Dr. Reed L. Frischknecht, legislative assistant to Senator 
Waktins. 

Senator O’MAnonry. Congressman Celler, I know you have your 
own committee work to do, and I will be very happy to have you 
proceed. 

Mr. Ceititer. Thank you, Mr. Chairman. 


STATEMENT OF HON. EMANUEL CELLER, CHAIRMAN, HOUSE OF 
REPRESENTATIVES SUBCOMMITTEE ON ANTITRUST OF THE 
COMMITTEE ON THE JUDICIARY ; ACCOMPANIED BY HERBERT N. 
MALETZ, CHIEF COUNSEL 


Mr. Crtier. I welcome the opportunity of appearing before this 
distinguished committee to urge prompt and favorable consideration 
of S. 1356, jointly sponsored by Senators O’Mahoney and Watkins. 
Identical bills were introduced in the House by Representatives Dixon, 
Berry, Metcalf, and myself. The bipartisan sponsorship of these 
bills in both Houses of Congress bespeaks their nonpartisan character 
and highlights the urgency of their enactment in the public interest. 

Prompt adoption by Congress of this legislation is needed in order 
to restore Federal supervision over monopolistic practices resulting 
from unfair methods of competition in the meatpacking industry. 
The meatpacking industry, although the third largest in the United 
States, is today the only industrial group which effectively escapes 
such supervision by a Federal administrative agency. 

Senator O’Manonry. I notice your emphasis on the words “effec- 
tively escapes.” 

Mr. Cetter. Right. 
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Senator O’Manonry. This supervision of which you speak is super- 
vision in the public interest. It is not designed to ‘be hostile at all to 
the packers but merely to prevent unfair practices which exploit the 
producer upon the one hand and the consumer upon the other. 

Mr. Ceitrr. Beyond that, a recent decisional trend, which I shall 
discuss, highlights existence of a statutory loophole through which 
certain grocery chains and other major elements of the food industry 
can likewise escape—and are escaping—Federal supervision of prac- 
tices destructive of antitrust principles, by the simple expedient of 
acquiring a minority interest in a packing plant. 

This situation, which bids fair to exempt certain monopolistic 
practices in the retail as well as the wholesale food industry from 
effective Federal supervision, results from the Packers and Stock- 
yards Act of 1921. That act removed supervision over anticompet- 
itive trade practices of meatpackers from the Federal Trade Commis- 
sion—an agency principally concerned with implementation of Fed- 
eral antitrust policies. Instead, it placed this responsibility in the 
Secretary of Agriculture, an official whose ndltiteriagn duties are 
unrelated to antitrust enforcement, who has never been either equipped 
or motivated to supervise restrictive competitive practices, and who 
has not supervised them. 

To correct this situation, the bill under consideration by this com- 
mittee does two things: (1) It removes from the Secretary of Agricul- 
ture responsibility for preventing unfair methods of competition and 
other monopolistic practices in the me: utpacking industry, and (2) it 
returns such responsibility to the Federal Trade Commission. 

My plan this morning, Mr. Chairman, is to discuss three general 
propositions: 

First, that in enacting the Packers and Stockyards Act of 1921, 
Congress intended to subject unfair methods of competition and 
other practices inconsistent with antitrust principles in the meat- 
packing industry to more stringent, rather than less stringent, Fed- 
eral supervision; second, that in the past 36 years the Secretary of 
Agriculture has failed almost completely to enforce provisions of 
the Packers and Stoc kyards Act dealing with anticompetitive prac- 
tices by packers, thereby affording the “meatp: acking industry what 
amounts to an exemption from suc h provisions; and third, that recent 
legal moves of the large packers, coupled with widespread entrance 
of grocery and market chains into the packing industry, combine to 
create a situation in which effective antitrust enforcement and effective 
prevention of monopolistic practices in the food industry, as en- 
visaged in the pending bill, become more than ever vital in the public 
interest. 

Turning first to the history of the enactment of the Packers and 
Stockyards Act of 1921, it is manifest that Congress did not intend 
to create the present supervisory vacuum in favor of packers and 
allied interests. On the contrary, Congress acted under the spur of 
then recent disclosures of widespread ‘monopolistic trade and pric- 
ing practices on the part of dominant elements in the meatpacking 
industry and intended to subject the industry as a whole to more 
rigorous supervision. 

Even before World War I there was widespread public concern 
over the Nation’s system of food production and distribution and 
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particularly as to whether combinations and restrictive practices in 
this area were leading to unduly high prices. This concern in- 
creased with wartime storages and attendant higher prices. 

In 1916, an unsuccessful attempt was made in Congress to order an 
investigation of the Big Five packers (Swift, Armour, Wilson, 
Cudahy, and Morris), and in 1917 President Wilson ordered the 
Federal Trade Commission to institute such an investigation. 

After a 2-year study, the Commission issued a six-volume report, 
finding that the Big Five had been and were using their vast power 
illegally to manipulate markets, restrict food supplies, control prices, 
defraud producers and consumers, crush effective competition, secure 
special privileges, and profiteer. 

I don’t know of a worse indictment against a group than that. 

In 1920, as a result of this report, the Attorney General filed 
antitrust suits against the Big Five under the Sherman Act and the 
Clayton Act. The complaints charged the defendants with having 
combined to restrain trade and to suppress competition in the pur- 
chase of livestock and the sale of dressed meats, by purchasing stock 
in competitive companies and in public stockyards, and by acquiring 
and operating retail meat markets, stockyard terminal railroads, and 
market newspapers. The defendants were further charged with at- 
tempting to dominate trade in products not related to the meat- 
packing business. 

The case was never tried. The packers entered into a consent 
decree enjoining the further operation of the alleged combination 
and prohibiting the packers, among other things, from holding stock 
in public stockyard companies, public cold-storage plants, stockyard 
terminal railroads, or market newspapers. The decree also forbade 
the defendants to handle or deal in commodities not related to the 
meatpacking industry or to sell meats, fresh milk, or ice cream at 
retail. 

It was in this climate that Congress, which had been engaged in vir- 
tually continuous consideration of packer legislation since 1918, de- 
bated the packers and stockyards bill of 1921. As reported to the 
House by a unanimous Committee on Agriculture, and as later enacted 
with minor amendments, the bill contained two largely separate legis- 
lative patterns. 

Title III dealt with stockyards and transactions, taking place in 
stockyards. In addition to making it unlawful for stockyard owners, 
market agencies, and dealers to engage in unfair and deceptive 
practices (sec. 312), this title provided detailed regulation of stock- 
yards modeled on the provisions of the Interstate Commerce Act. 

The procedure and language— 
the committee reported concerning title I1I— 
are modeled very closely on the Interstate Commerce Act, and the Secretary of 
Agriculture is given substantially the same jurisdiction over stockyard matters 
which the Interstate Commerce Commission has over railroads, including the 
power, after full hearing, to establish and enforce just and reasonable rates and 
charges for, and practices in connection with, the furnishing of stockyard 
Services, 

Title II, on the other hand, dealt exclusively with packers, as 
broadly defined by the act, and prohibited them from engaging in 
specified anticompetitive practices. Practices so prohibited closely 
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paralleled conduct condemned by the Federal Trade Commission and 
conduct enjoined by the consent degree of 1920. Responsibility for 
investigating and preventing such practices by packers was taken away 
from the Federal Trade Commission and transferred to the Secretary 
of Agriculture. According to the House committee report, this was 
done in ordert to prevent “overlapping of authority and duplication 
of jurisdiction of other departments of government.” Enlarging on 
this in debate, a member of the committee told the House : 

While there was a difference of opinion among members of the committee as 
to the most satisfactory and most effective place to lodge the supervisory au- 
thority, some favoring the Secretary of Agriculture, some favoring the Federal 
Trade Commission, others favoring a special commission, and majority favor- 
ing the Secretary of Agriculture, the Secretary of Agriculture was finally agreed 
upon mainly because of the fact that the Department now has in the Bureau of 
Markets, the Bureau of Animal Industry, and the Pure Food Inspection Depart- 
ment scores of employees on the ground at the several market centers who can 
be of material assistance to the Secretary in gathering the information needed 
to insure intelligent action by him in exercising his supervisory relationship. 
In other words, it is the thought of the committee that the lodging of the super- 
visory power with the Secretary of Agriculture will make for both economy and 
efficiency. 

Senator O’Manonry. It is obvious from the mere recital here that 
the personnel to which reference was made was largely personnel not 
trained in the law but trained in the operation of stock markets who 
would be ideal for the gathering of facts which the Federal Trade 
Commission special staff could use effectively to enforce the purposes 
of the law. This was a mistake that was made at that time and ought 
to be repaired now. 

Mr. Cetier. Now. 

Senator O’Manonry. The experience of 35 years has shown that this 
has not been the effective way to enforce the provisions against 
monopolistic practices. 

Mr. Ceixer. Absolutely correct. 

Among additional reasons advanced for placing this function in 
the Department of Agriculture, and now advanced for are it 
there—and I want to say, Mr. Chairman, there is a great lobby that 
has been at work to keep it there, because they don’t want any super- 
vision atall. They don’t want to go in the Federal Trade Commission. 
They want to leave it there because there is absolutely no enforcement, 
as I shall disclose and make manifest in a moment. 

Among additional reasons advanced for placing this function in 
the Department of Agriculture, and now advanced for keeping it 
there were that the size and importance of the meat industry war- 
ranted establishment of a single specialized agency; that the Fed- 
eral Trade Commission lacked power or experience to regulate stock- 
yards; and that to give the Federal Trade Commission and the Depart- 
ment of Agriculture powers in the same area of industrial activity 
would make for overlapping of jurisdiction and confusion. 

Senator O’Manoney. Of course, this bill does not propose to take 
away the regulation of stockyards from the Department of Agricul- 
ture. 

Mr. Cretter. None whatsover. 

On the other hand, it has been contended that it was the meatpack- 
ing industry that prevailed upon Congress to displace the Federal 
Trade Commission because of industry resentment of the Comission’s 
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report on the Big Five Packers. Remarks of Senator Norris, chair- 
man of the Senate Agricultural Committee, who opposed the shift, 
reflected this view. He said, and this is very signficant : 

The Federal Trade Commission which investigated the packers, Mr. President, 
was put on the rack, and every big business—not the packers alone, but every 
other big business, and every allied financial industry—jumped onto the Federal 
Trade Commission. They started a propaganda over this country, that has never 
before been equaled in any similar transaction, condemning the Federal Trade 
Commission. They did not come forth and deny that what the Trade Com- 
mission said was true, but they condemned the Federal Trade Commission for 
giving the information to the people. The people were startled when the con- 
ditions were given publicity. 

Regardless of the factors that may have contributed to the end 
result, there is no shred of evidence that Congress intended to exempt 
the packers from accountability for trade practices contrary to anti- 
trust principles. Chairman Hauge, reporting for the House Com- 
mittee on Agriculture stated : 

A careful study of the bill will, I am sure, convince one that it, and existing 
laws, give the Secretary of Agriculture complete inquisitorial, visitorial, super- 
visory, and regulatory power over the packers, stockyards, and all activities 
connected therewith; that it is a most comprehensive measure and extends 
farther than any previous law in the regulation of private business, in time of 
peace, except possibly the Interstate Commerce Act. 

The defect of the Packers and Stockyards Act does not lie in any 
lack of legal authority. Inded, there is plenty of it. The point 
is that the act cannot be properly enforced by the Secretary of 
Agriculture. It is clear that the fundamental defect of the present 
statutory mechanism lies in the impracticabilty of placing antitrust 
superv isory and enforcement responsibility in the Department of 
Agriculture—an agency that has neither the experience, the staff, nor 
the incentive to exercise responsibility in matters of this kind. 

The past 36 years have demonstrated beyond peradventure of doubt 
that the experience of the Department of Agriculture in marketing, 
animal industry, and pure food inspection, together with its functions 
of regulating stockyards, have not qualified it for exercising scrutiny 
over monopolistic practices of meatpackers resulting from unfair 
methods of competition. 

Moreover, the result of giving the Secretary of Agriculture anti- 
trust enforcement responsibility is that there has been a singular pau- 
city of cease and desist orders issued against packers under title II in 
the past 36 years. Thus, for all practical purposes there has been cre- 
ated a supervisory vacuum for which not only packers qualify, but also 
other enterprises seeking immunity from enforcement can qualify, by 
just donning the broad definitional habiliments of a “nacker.’ 

Senator O’Manonry. I congratulate you on that phrase, “a super- 
visory vacuum.” 

Mr. Cetier. I don’t know how else to express it. 

Senator O’Manonry. It is a good phrase. 

Mr. Cretier. Page 10 gives us the cease-and-desist orders issued by 
the Secretary of Agr iculture on title II. 1 want to tell you, Mr. 
Chairman, we asked for a breakdown of these cease-and-desist orders. 
There are 28 of them over all those years and it is interesting to note 
that some of these orders are just orders by the Department to force 
small packers to pay their bills. These orders resulted from refusal 
by certain packers to pay a livestock bill. Some of the orders are cases 
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involving improper scales, That is what they call cease-and-desist 
orders, and a good many of those cited here, for unfair trade practices, 
as we know the term, involve merely improper weighing and refusal 
of packers to pay for livestock. 

That is probably how the Agriculture Department looks on its func- 
tions under this particular provision. The situation to my mind, is a 
monstrosity. 

(The list of cease-and-desist orders follows :) 


The cease-and-desist orders issued by the Secretary of Agriculture under title 
II of the Packers and Stockyards Act are as follows 








Year | Respondent Date Docket 
| No, 

1957 | Straub & Smith----_-- bape ectiee $05 ‘ ; | Feb. 11 2253 
1956 Machlin Meat Packing---- i Feb. 20 2120 
1953 Valleydale. -.......--- — ee | June 1.. 2058 
1953 | Flicker Packing -- ibaiascalaaeninion Feb. 18 2040 
1950 | Berry Packing. ; | October 1910 
1949 — ae Reta ba ‘ aid Dec. 13 1838 
1949 ae De aescens | June 17 1820 
1949 Waocervnse. tre ee Rese e i do 1818 
1948 Ainbinder- -........--.- ia ‘ : si | Apr. 20 | 1801 
1947 | Columbia-..._-------- ; ale . ; | May 19-_-- 1787 
1939 ee en aoe bk , | Oct. 18 1223 
cn meidnw wae A sont | July 2 1105 
1938 | a ; : | do 1022 
1938 | Schloss_-_-- Mik d cho ee See Feb. 3 sat 1019 
1938 Feldman --.__..---- a | June 30 | 980 
1938 a d i Ss a | May 17.---- 94s 
1938 | Schloss_- ‘ ca ined ewens June 8 928 
1938 Swift____- oie June 1 | 580 
1938 Wilmington (revoked Sept. 7, 1938) ...--. |} Apr. 15 477 
1937 NS cision sabato iree th | Oct. 20 708 
1937 Empire bbs ese Ci Apr. 23 603 
1936 | Scala Packing...............--- SP = Jan. 7 | 581 
1936 | C. Swanston & Son__...-....-.----_- Nov. 11_- 549 
1936 Armour et al_-_- : | Mar. 30 440 
1936 | A. & P. (revoked Dec. 28, 1938) Dec. 29 476 
ng. Be RRS Cee eae Sduee z Oct. 25 419 
1933 a, 3. Been... ...-- ; FEROS ; do 420 
1922 | Armour et al___--- é anes és Aug. 30_--- 1 





Some of these orders do not deal with the prevention of monopolistic practices 
resulting from unfair trade practices, but with such matters as refusal to pay 
for livestock, etc. The order in each of these cases will be submitted for the 
record. 

Mr. Cetxer. I do not believe that Congress can continue to condone 
a statutory situation which has removed a segment of antitrust en- 
forcement from an expert investigative agency—the very agency whose 
exhaustive investigation of the meatpacking industry disclosed the 
need for additional, corrective legislation—and placed such authority 
in an agency whose experience and interest lie in other areas. 

This February, in a move described in the Wall Street Journal as 
“obviously designed to head off current proposals to transfer antitrust 
jurisdiction over packers to the FTC,” the Secretary of Agriculture 
ordered a survey of the Department’s activities and problems relating 
to trade practices of packers. That survey, which was released on 
April 4, so candidly acknowledges the facts in respect to nonenforce- 
ment that it is difficxlt to understand why the Department would 
oppose, as it apparently does, the transfer of this function to an agency 
qualified for antitrust investigation and enforcement. 

According to the Department? s survey, the Packers and Stockyards 
Act is currently administered by the Packers and Stockyards Branch 
of the Livestock Division of the Agricultural Marketing Service of 
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the Departme nt: in other words, in a Branch three echelons removed 
from the Secretarial level. The appropriations and staffing history 
of the Branch speak eloquently of the lowly place it and its work have 
been accorded. 

Senator O’Manonry. It was swept under the rug. 

Mr. Cetirr. Right. 

Its organization was built up on the basis of 260 positions in 1923, 
a number stated to be “sufficient not only for regulation of the stock- 
yards but also for a substantial volume of investigative activities.” 
However, this was cut to 130 positions in 1925, and has thereafter 
hovered around 100. Today the branch has 93 full-time and 5 part- 
time employees. 

Eliminating the Administrative Chief and 24 full-time and 5 part- 
time clerical employees, leaves the administration of the act to 7 Wash- 
ington and 61 field specialists. This group of 68, which includes 4 
valuation engineers and 3 scale and weighing specialists, has basic 
responsibility for a staggering volume of duties. 

These duties include regulation of 375 livestock markets and 64 
terminal markets posted under the act, a total expected to reach 500 
during the current fiscal year. They include regulation and/or super- 
vision of 1,300 livestock’ commission firms and about 2,000 livestock 
dealers. They include the supervision of 1,300 poultry dealers, agents, 
and handlers under title V of the act, added in 1935. They include 
the periodic testing of 2,000 scales. 

Beyond this, mind you, there are 2,000 packers and 2,600 buyers who 
purchase for these packers that are supervised under the act, and 
whose trade and pricing practices are the subject of the pending bill. 
Included among these packers, moreover, are 14 chainstores, of which 
6 have almost 11,000 retail stores. To handle this load and also unfair 
practices of stockyards under title ITI, there has been established a 
Trade Practices Section in the Packers and Stockyards Branch. This 
Trade Practices Section comprises—let me emphasize—2 market spe- 
cialists and 1 stenographer. 

Now, if you can tell me how they can adequately cope with this 
vast array of individuals who are supposed to be supervised under this 
act, it is past my comprehension. It 1s all too ridiculous for words. 

The Department of Agriculture survey concedes that because of 
inadequate appropriations and a deter mination to make “the most 
effective use of rather limited funds,” administration of the act has 
over the years concentrated upon regulation of stockyards and of 
practices there occurring. 

I never heard the Secretary until recently complain of lack of 
appropriations. This is only something we have heard of late. In 
previous years it would have been a: simple matter for him to go before 
the Appropriations Committee and recite all these facts. I am sure 
he would have gotten it, but he has never paid any attention to this 
branch of this very important work. 

The survey st: ites, however, that the last few years have seen a 
change of emph: isis. It points to the fact that there are now pending 
17 investigations of a total of 46 that deal with meat-packer trade 
practices, including “some that originated as far back as 2 years ago 
and are at or near the st: ige of formal charges.” Based on the recor rd, 
there is little likelihood that trade- practice enforcement dealing with 
packers will ever occupy a prominent place in the work of the Dep: urt- 
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ment of Agriculture. It must be recognized that the Packers and 
Stockyards Branch is only a small part of the departmental organ- 
ization, its total budget a trifling part of the departmental budget, 
and supervision of packers’ restrictive practices is only a minor part 
of the duties and responsibilities of the branch under the act. 

It is clear that the Department has consistently for more than 30 
years assigned little importance, if any, to the duty of enforcing vital 
antitrust provisions. The departmental survey stresses the fact that 
in fiscal 1956 a total of 1,704 scales were tested; that review of stock- 
yard rates and charges saved shippers $482,000 ; and that investigation 
of an individual market stopped losses of three-fourths of a million 
dollars per year in fraudulent weight of hogs. These are functions 
for which the Packers and Stockyards Branch is qualified. Its efforts 
in this area should not be diluted by the addition of antitrust func- 
tions with which it has never been familiar. As the Department’s 
survey states: 


Most of the cases under the act do not involve broad economic problems, but 
are local in nature and effect and do not require long, involved studies or large 
numbers of personnel. Investigations of alleged monopolistic practices, how- 
ever, do become more involved and may require studies over an extended length 
of time by quite a number of personnel and entail a great deal of work by 
Department of Agriculture attorneys. 


Mr. Chairman, the Department of Agriculture should receive ade- 
quate appropriations for those functions which its Packers and Stock- 
yards Branch is qualified to perform. Antitrust functions, however, 
should be promptly returned to the agency whose specialty they are. 
I shall quote, if I may, from the statement I made in February, when 
I introduced H. R. 5282. I then said: 


The Secretary of Agriculture has indicated that next year he will ask Congress 
for an appropriation for this purpose. But, even should the Department obtain 
necessary funds, it would be far more costly to set up a separate enforcement 
agency in the Department than to use the existing enforcement facilities of the 
Federal Trade Commission. These considerations are particularly important 
in light of the fact that the Federal Trade Commission has been established 
poseeny: to enforce provisions of law dealing with unfair methods of competi- 
tion. 

Furthermore, it has been estimated that minimum unfair trade practice en- 
forcement by the Department of Agriculture under the Packers and Stockyards 
Act would require an additional staff of 60 full-time employees. On the other 
hand, the Federal Trade Commission could absorb such enforcement activity 
with its present staff. 

In recent years the Department of Agriculture has relegated the Packers 
and Stockyards Branch to a Commodity Division in the agricultural service. 
Principal functions of this Division are marketing news services and Federal 
meat grading, both of which depend on packer cooperation for their success. 
In these circumstances it is hardly to be expected that this Division could, in 
any event, adequately enforce provisions of antitrust laws. 


Despite all the talk of the Secretary of Agriculture, all he has asked 
for to provide for improved supervision of stockyards posted under 
the Packers and Stockyards Act has been $178,000. That is the limi- 
tation of his request this year. So all his protestations about getting 
more money so he can more effectively saleats the act are singularly 
unconvincing. 

My final point, Mr. Chairman, involves certain recent legal and 
economic developments that render the effective prevention of monopo- 
listic practices in the food industry more important than ever before. 





a 


CAF 4 oF ea © &. @ eo 


~ 


bee 


oe ee ee ee ee ee 





QQ =~ rt =~ 


wn 


Sr 1 OO oF 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 73 


The first of these is the motion filed late last year by three of the 
defendants in the 1920 antitrust suit for relaxation of the terms of the 
consent decree entered against them in that year. The packers con- 
tend that circumstances have changed to such an extent as to entitle 
them to relief. Specifically, they ask to be relieved of the injunction 
against entering the business of dealing in meat at retail and in non- 
meat foods. Their objective is said to be to enter the supermarket 
field. I do not propose to discuss the merits of this motion, which was 
addressed to the Federal district court. I do believe, however, that if 
the court should find merit in the motion and should grant it, entry of 
the packers into the nonmeat food industry and the retail meat in- 
dustry, into the super food markets, will give added reason for making 
sure that a competent agency shall be in ‘the position to supervise the 
trade and pricing practicing of the parties. 

The other facet of this problem arises from the fact, as asserted by 
the packers and the Department of Agriculture survey, that food 
chains have extensively entered the field of meatpacking. In this 
connection, and this is important, the definition of what constitutes a 
“packer” under the Packers and Stockyards Act creates a number 
of problems of statutory coverage, as between the jurisdiction of the 
Federal Trade Commission and the Secretary of Agriculture. 

The act defines the term “packer” so that it not only includes any 
person engaged in the business of (a) buying livestock in commerce 
for purposes of slaughter or (6) manufacturing or preparing meats or 
meat food produc ts for sale or shipment in commerce, but also 
includes interests in food markets controlled by persons in either such 
category, as well as—and mind you this—any person who owns as much 
as 20 percent of the control of an enterprise in either of the stated 
categories (a) or (6), and as much as 20 percent of the control of a 
food market. 

Now, any kind of a food market, the A. & P. or the Food Fair, can buy 

a 20-percent interest in the slaughterhouse. It makes no difference 
whet the slaughterhouse is worth, whether it is worth $10,000 or $10 
million. By so doing, it can become absolved from responsibilities as 
far as the F ederal Trade Commission is concerned. 

Just imagine such a situation. 

Several decisions involving this broad definition of “packer” 
cause for concern. 

Senator O’Manoney. In the debate, when the conference report was 
finally adopted, it was pointed out by Senator Norris and others that 
certain language was written into the conference report which created 
these loopholes. According to Senator Norris, the language appeared 
on the conference report in the handwriting ‘of an attorney for the 

packer. 

Mr. Cretter. The committee is doubtless familiar with the 1940 case 
of United Corporation v. Federal Trade Commission, in which the 
fourth circuit held that, by purchasing stock in corporate packers after 
the FTC had filed a complaint against it, the corporate respondent, en- 
gaged in the marketing of canned meat, had successfully become a 

“packer,” thereby ousting the FTC of jurisdiction to make an order 
requiring it to cease and desist from misrepresentation and false and 
misleading advertising. 
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More recently, on April 11, 1957, a hearing examiner for the Federal 
Trade Commission issued a ’ ruling that underscores the urgency of 
closing the loophole in the Federal Trade Commission Act that was 
created by the meatpackers’ exemption. In the Food Fair Stores case, 
the Commission’s examiner ruled that Food Fair’s ownership and 
operation of a meatpacking plant ousted the Federal Trade Com- 
mission from jurisdiction over respondent’s practices in allegedly in- 
ducing and receiving unfair and discriminatory allowances in viola- 
tion of section 2 (d) of the Robinson-Patman amendment to the Clay- 
ton Act. 

These practices were totally unrelated to the distribution of meats 
or meat products. However, by investigating $2,700,000 in a meat- 
packing plant, Food Fair has been able to remove F TC surveillance 
over the business of a supermarket grocery chain of 238 stores with 
gross sales of $475 million annually, stores which sell everything from 
peanuts to toy elephants, and what have you. 

This is clearly a case where the tail wags the dog. 

Senator O’Manonry. I altered that a little bit. The tail wags the 
hog. 

Mr. Cexxer. That is probably better. 

Unless the FTC overrules its examiner, his decision leads to absurd 
results. His opinion indicates his belief that Congress intended “to 
have the Secretary of Agriculture regulate all phases of any business 
in whatever primary field, connected in any way, or operating to any 
degree, in meatpacking.” Under this view, any company, no matter 
what its primary line, can oust the FTC of jurisdiction over its activ- 
ities by making a minimal investment in a meatpacking industry. 

We will probably wind up by having the General Motors Corp. 
buying a $30,000 slaughter house and they will become exempt from 
the Federal Trade Commission operation. That is probably what the 
result eventually will be if we don’t stop this. 

I hope that the hearing examiner ultimately is found to be in error. 
The fact that there is support for his interpretation of the packers’ 
exemption, however, emphasizes the need for Congress to clarify this 
situation and to venntaiitiols the jurisdiction of the Federal Trade 
Commission over the activities of meat packers. 

The packers’ exemption has beshrouded other aspects of the Federal 
Trade Commission’s jurisdiction, with ambiguity. In the case of 
Armour & Co., for example, the Commission’s examiner dismissed a 
complaint of false advertising under the so-called oleomargarine 
amendment to the Federal Trade Commission Act on the ground that 
Armour is a packer and therefore not within the Commission’s juris- 
diction. The Commission upheld its examiner. When similar 
charges were entertained by the Commission against the Blanton Co., 
which is not a packer, that company appealed to the Eighth Circuit, 
contending that this amendment is unconstitutional because it does not 
apply equally to competitors who are not packers. They are not 
packers. It applied to them but it did not apply to the packers—to 
Armour who are packers. 

That is an absolute monstrosity. 

Passage of the bill under consideration to restore to the Federal 
Trade Commission jurisdiction over packers is essential in the interest 
of antitrust enforcement. Conversely, failure of Congress to act, 
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coupled with the litigation of legal problems of the kind I have de- 
scribed, will frustrate such enforcement in ever-growing areas for 
decades to come. This I know this committee, l’m sure, will not 
countenance. ; 

Thank you very much, Mr. Chairman. 

(The prepared statement of Mr. Celler is as follows :) 


STATEMENT OF REPRESENTATIVE EMANUEL CELLER, CHAIRMAN OF THE COMMITTEE 
ON THE JUDICIARY, HOUSE OF REPRESENTATIVES BEFORE THE SENATE JUDICIARY 
ANTITRUST AND MONOPOLY SUBCOMMITTEE IN FAvor OF 8. 1356 


I welcome the opportunity of appearing before this distinguished committee to 
urge prompt and favorable consideration of S. 1356, jointly sponsored by Sena- 
tors O’Mahoney and Watkins. Identical bills* were introduced in the House by 
Representatives Dixon, Berry, Metcalf, and myself. The bipartisan sponsorship 
of these bills in both Houses of Congress bespeaks their nonpartisan character 
and highlights the urgency of their enactment in the public interest. 

Prompt adoption by Congress of this legislation is needed in order to restore 
Federal supervision over monopolistic practices resulting from unfair methods 
of competition in the meat-packing industry. The meat-packing industry, al- 
though the third largest in the United States, is today the only industrial group 
which effectively escapes such supervision by a Federal administrative agency. 

Beyond that, a recent decisional trend, which I shall discuss, highlights 
existence of a statutory loophole through which certain grocery chains and 
other major elements of the food industry can likewise escape—and are escap- 
ing—Federal supervision of practices destructive of antitrust principles, by the 
simple expedient of acquiring a minority interest in a packing plant. 

This situation, which bids fair to exempt certain monopolistic practices in the 
retail as well as the wholesale food industry from effective Federal supervision, 
results from the Packers and Stockyards Act of 1921.2. That act removed super- 
vision over anticompetitive trade practices of meat packers from the Federal 
Trade Commission—an agency principally concerned with implementation of 
Federal antitrust policies. Instead it placed this responsibility in the Secre- 
tary of Agriculture, an official whose multifarious duties are unrelated to anti- 
trust enforcement, who has never been either equipped or motivated to supervise 
restrictive competitive practices, and who has not supervised them. 

To correct this situation, the bill under consideration by this committee does 
two things: (1) It removes from the Secretary of Agriculture responsibility 
for preventing unfair methods of competition and other monopolistic practices 
in the meat packing industry, and (2) it returns such responsibility to the 
Federal Trade Commission. 

My plan this morning, Mr. Chairman and members of the committee, is to 
discuss three general propositions : 

(1) That in enacting the Packers and Stockyards Act of 1921, Congress in- 
tended to subject unfair methods of competition and other practices inconsistent 
with antitrust principles in the meat packing industry to more stringent, rather 
than less stringent Federal supervision: 

(2) That in the past 36 years the Secretary of Agriculture has failed almost 
completely to enforce provisions of the Packers and Stockyards Act dealing 
with anticompetitive practices by packers thereby affording the meatpacking 
industry what amounts to an exemption from such provisions; and 

(3) That recent legal moves of the large packers, coupled with widespread 
entrance of grocery and market chains into the packing business, combine to 
create a situation in which effective antitrust enforcement and effective pre- 
vention of monopolistic practices in the food industry, as envisaged in the 
pending bill, become more than ever vital in the public interest. 


HISTORY OF THE PACKERS AND STOCKYARDS ACT OF 1921 


Turning first to the history of the enactment of the Packers and Stockyards 
Act of 1921, it is manifest that Congress did not intend to create the present 
supervisory vacuum in favor of packers and allied interests. On the contrary, 
Congress acted under the spur of then recent disclosures of widespread monopo- 


1H. R. 5282, 5283, 5454, and 7038. 
242 Stat. 159, as amended (7 U.S. C., sec. 181 et seq. (1952)). 
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listie trade and pricing practices on the part of dominant elements in the meat 
packing industry and intended to eunsect the industry as a whole to more 
rigorous supervision. 

Even before World War I there was widespread public concern over the 
Nation’s system of food production and distribution and particularly as to 
whether combinations and restrictive practices in this area were leading to 
unduly high prices. This concern increased with wartime shortages and attend- 
ant higher prices. In 1916, an unsuccessful attempt was made in Congress to 
order an investigation of the Big Five packers (Swift, Armour, Wilson, Cudahy, 
and Morris), and in 1917 President Wilson ordered the Federal Trade Com- 
mission to institute such an investigation. After a 2-year study, the Commis- 
sion issued a 6-volume report, finding that the Big Five had been and were 
using their vast power illegally to manipulate markets, restrict food supplies, 
control prices, defraud producers and consumers, crush effective competition, 
secure special privileges, and “profiteer.” 

In 1920, as a result of this report, the Attorney General filed antitrust suits 
against the Big Five under the Sherman Act and the Clayton Act. The com- 
plaints charged the defendants with having combined to restrain trade and to 
suppress competition in the purchase of livestock and the sale of dressed meats, 
by purchasing stock in competitive companies and in public stockyards, and 
by acquiring and operating retail meat markets, stockyard terminal railroads, 
and market newspapers. The defendants were further charged with attempting 
to dominate trade in products not related to the meatpacking business, 

The case was never tried. The packers entered into a consent decree enjoining 
the further operation of the alleged combination and prohibiting the packers, 
among other things, from holding stock in public stockyard companies, public 
cold-storage plants, stockyard terminal railroads, or market newspapers. The 
decree also forbade the defendants to handle or deal in commodities not related 
to the meatpacking business or to sell meats, fresh milk, or ice cream at retail. 

It was in this climate that Congress, which had been engaged in virtually 
continuous consideration of packer legislation since 1918,‘ debated the packers 
and stockyards bill of 1921. As reported to the House by a unanimous Com- 
mittee on Agriculture, and as later enacted with minor amendments, the bill 
contained two largely separate legislative patterns. 

Title III dealt with stockyards and transactions taking place in stockyards. 
In addition to making it unlawful for stockyard owners, market agencies, and 
dealers to engage in unfair and deceptive practices (sec. 312), this title pro- 
vided detailed regulation of stockyards modeled on the provisions of the Inter- 
state Commerce Act. “The procedure and language”, the committee reported 
concerning title III, “are modeled very closely on the Interstate Commerce Act, 
and the Secretary of Agriculture is given substantially the same jurisdiction 
over stockyard matters which the Interstate Commerce Commission has over 
railroads, including the power, after full hearing, to establish and enforce just 
and reasonable rates and charges for, and practices in connection with, the 
furnishing of stockyard services.” ° 

Title II, on the other hand, dealt exclusively with packers, as broadly defined 
by the act, and prohibited them from engaging in specified anticompetitive 
practices. Practices so prohibited closely paralleled conduct condemned by the 
Federal Trade Commission and conduct enjoined by the consent decree of 1920. 
Responsibility for investigating and preventing such practices by packers was 
taken away from the Federal Trade Commission and transferred to the Secre- 
tary of Agriculture. According to the House committee report, this was done 
in order to prevent “overlapping of authority and duplication of jurisdiction 
of other departments of Government.”° Enlarging on this in debate, a member 
of the committee told the House: 

“While there was a difference of opinion among members of the committee as 
to the most satisfactory and most effective place to lodge the supervisory 
authority, some favoring the Secretary of Agriculture, some favoring the Fed- 
eral Trade Commission, others favoring a special commission, and a majority 





3 United States v. Swift & Co., Equity No. 37623, S. Ct., D. C., 1920. 

wt H. Rept. No. 77, to accompany nm. R. 6320, 67th’ Cong., 1st sess., May 18, 1921, 
p. 1. 

5Id., p. 10. [Emphasis supplied. ] 

®Id., p. 2. 
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favoring the Secretary of Agriculture, the Secretary of Agriculture was finally 
agreed upon mainly because of the fact that the Department now has in the 
Bureau of Markets, the Bureau of Animal Industry, and the Pure Food Inspection 
Department scores of employees on the ground at the several market centers 
who can be of material assistance to the Secretary in gathering the information 
needed to insure intelligent action by him in exercising his supervisory rela- 
tionship. In other words, is is the thought of the committee that the lodging of 
the supervisory power with the Secretary of Agriculture will make for both 
economy and efficiency.” * 

Among additional reasons advanced for placing this function in the Department 
of Agriculture (and now advanced for keeping it there) were that the size 
and importance of the meat industry warranted establishment of a_ single 
specialized agency; that the Federal Trade Commission lacked power or ex- 
perience to regulate stockyards ; and that to give the Federal Trade Commission 
and the Department of Agriculture powers in the same area of industrial activity 
would make for overlapping of jurisdiction and confusion. 

On the other hand, it has been contended that it was the meatpacking industry 
that prevailed upon Congress to displace the Federal Trade Commission because 
of industry resentment of the Commission’s report on the Big Five packers. 
Remarks of Senator Norris, chairman of the Senate Agricultural Committee, who 
opposed the shift, reflected this view. He said: 

“The Federal Trade Commission which investigated the packers, Mr. President, 
was put on the rack, and every big business-—not the packers alone, but every 
other big business, and every allied financial industry—jumped onto the Federal 
Trade Commission. They started a propaganda over this country, that has 
never before been equaled in any similar transaction, condemning the Federal 
Trade Commission. They did not come forth and deny that what the Trade 
Commission said was true, but they condemned the Federal Trade Commission 
for giving the information to the people. The people were startled when the 
conditions were given publicity.” ° 

Regardless of the factors that may have contributed to the end result, there 
is no shred of evidence that Congress intended to exempt the packers from 
accountability for trade practices contrary to antitrust principles. Chairman 
Haugen, reporting for the House Committee on Agriculture, stated: 

“A careful study of the bill will, I am sure, convince one that it, and existing 
laws, give the Secretary of Agriculture complete inquisitorial, visitorial, super- 
visory, and regulatory power over the packers, stockyards and all activities 
connected therewith; that it is a most comprehensive measures and extends 
farther than any previous law in the regulation of private business, in time 
of peace, except possibly the Interstate Commerce Act.” ® 


INABILITY AND FAILURE OF THE SECRETARY OF AGRICULTURE TO SUPERVISE TRADE 
PRACTICES OF THE MEATPACKERS 


The defect of the Packers and Stockyards Act does not lie in any lack of legal 
authority. The point is that the act cannot be properly enforced by the Secretary 
of Agriculture. It is clear that the fundamental defect of the present statutory 
mechanism lies in the impracticality of placing antitrust supervisory and en- 
forcement responsibility in the Department of Agriculture—an agency that has 
neither the experience, the staff, nor the incentive to exercise responsibility in 
matters of this kind. 

The past 36 years have demonstrated beyond peradventure of doubt that the 
experience of the Department of Agriculture in marketing animal industry, and 
pure food inspection, together with its functions of regulating stockyards, have 
not qualified it for exercising scrutiny over monopolistic practices of meatpackers 
resulting from unfair methods of competition. 

Moreover, the result of giving the Secretary of Agriculture antitrust enforce- 
ment responsibility is that there has been a singular paucity of cease and desist 


7 Remarks of Representative McLaughlin, of Nebraska, May 27, 1921, 61 Congressional 
Record 1878. [Emphasis supplied. ] 

8 Remarks of Senator Norris, June 13, 1921, 61 Congressional Record 2492. 

®*H. Rept. No. 77, to accompany H. R. 6320, 67th Cong., 1st sess., p. 2. [Emphasis 
supplied. } 
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orders issued against packers under title II in the past 36 years.” Thus, for all 
practical purposes there has been created a supervisory vacuum for which not 
only packers qualify, but also other enterprises seeking immunity from enforce- 
ment can qualify, by donning the broad definitional habiliments of a “packer.” 

I do not believe that Congress can continue to condone a statutory situation 
which has removed a segment of antitrust enforcement from an expert investi- 
gative agency—the very agency whose exhaustive investigation of the meat- 
packing industry disclosed the need for additional, corrective legislation—and 
placed such authority in an agency whose experience and interest lie in other 
areas. 

This February, in a move described in the Wall Street Journal as “obviously 
designed to head off current proposals to transfer antitrust jurisdiction over 
packers to the FTC,’™ the Secretary of Agriculture ordered a survey of the 
Department’s activities and problems relating to trsde practices of packers, 
That survey, which was released on April 4, so candid!y acknowledges the facts 
in respect to nonenforcement that it is difficult to understand why the Depart- 
ment would oppose, as it apparently does, the transfer of this function to an 
agency qualified for antitrust investigation and enforcement. 

According to the Department’s survey,” the Packers and Stockyards Act is 
currently administered by the Packers and Stockyards Branch of the Livestock 
Division of the Agricultural Marketing Service of the Department; in other 
words, in a branch three echelons removed from the secretarial level. The ap- 
propriations and staffing history of the Branch speak eloquently of the lowly 
place it and its work have been accorded. Its organization was built up on the 
basis of 260 positions in 1923, a number stated to be “sufficient not only for 
reguliution of the stockyards but also for a substantial volume of investigative 
activities.” However, this was cut to 130 positions in 1925 and has thereafter 
hovered around 100. Today the Branch has 93 full-time and 5 part-time 
employees. 

Eliminating the Administrative Chief and 24 full-time and 5 part-time clerical 
employees, leaves the administration of the act to 7 Washington and 61 field 
specialists. This group of 68 (which includes 4 valuation engineers and 3 scale 








1 The cease and desist orders issued by the Secretary of Agriculture under title II of the Packers and 
Stockyards Act are as follows: 




















Year Respondent Date | Docket 
} 

On ee et na nnpanacetonpanceneunons Feb. 11 2253 
ey Sena ROI I eee ro cud baud s iba csecdeccinwnccwueess Feb. 20 2120 
I ansaid idicinbambibominasiniotwedicint pba hbubedibnainaieuteasnad June 1 2058 
8 OO EE Sea a cat eo ead | Feb. 18 2040 
oot elo th cctt mabdvccnt sata wan aswwinnonapmanwenodemas October 1910 
EE NEN EGET ET ETE TT eo eT | Dee. 13 1838 
I ies dedi cigtcmacinakimaimnitenie aad Ae ee ack cease deaion June 17 1820 
eat ee ee oe June 17 1818 
ns ha eee Si 2 lt li li i eee i a eI Apr. 20 1801 
Lh lave dtbcmbwacceccboscutbeccese Papeaceeecctencepeangecel ae ae 1787 
A c.. Sik. i RomcitaGhes biden ernst dit Danica cece dake ete delat tone |} Oct. 18 1223 
eT cial err ea nchili beeps ittiamenntit winigidin opti ..| July 2 1105 
hth .0 ot en iene ormesseaseunonscepenee ial sae ater Sie a rae Meee “rae 1022 
eet BSG aie hihes wtnake clubsicdactndausncecuccesccosuccecon! Feb. 3 1019 
tiie ton nin diniaaghbincbueiim aa Subcbldaa dian Bisel | June 30 | 980 
NTE ee ee os  wlimininennmeainciemnewienl .--| May 17 948 
BE A EE A a ---| June 8 928 
Se  S0 Loh eee eek audbb eto baducbsdcwmowlewcledeuaccecescesue June 1 580 
1938 | Wilmington (revoked Sept. 7, 1938) _...........-...-.-.-.--..----2-2-e Apr. 15 477 
Ce pemndiiell Oct. 20 708 
a Sete oe olla. on oncneceeceeeseoneanenceenmenenmes Apr. 23 603 
IL OL ica dddsudedccedbileeckhdduncccondtie Jan. 7 581 
a er ce as tc hed a anes dais shined ebidbesédhoukibe Nov. ll 549 
Tr maim iste Bi ceicsTna eas Kaela tetra iil Mar. 30 440 
ee A se a a ea Dec. 29 47 
See NS Sr Ek Se cc dl. pai twdbwuee RiGida disk aesotucace Oct. 25 419 
Te ins aatiecnicigiinmaetinnn tinea stein si tiscali inion detsielbishaiiaeal ganda a 420 
koe a lca mekaecankiohunneeowenessntny | Aug. 30 i 


peace h if) , ate : | | 





Some of these orders do not deal with the prevention of monopolistic practices resulting from unfair 
trade practices, but with such matters as refusal to pay for livestock, etc. The order in each of these 
cases will be submitted for the record. 

" Article in the Wall Street Journal for February 21, 1957. 
2U. S. Department of Agriculture, Report on Current Activities and Problems Under 
the Packers and Stockyards Act, released April 4, 1957, herein called survey. 
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and weighing specialists) has basic responsibility for a staggering volume of 


duties.” 


These duties include regulation of 375 livestock markets and 64 terminal mar- 
kets posted under the act, a total expected to reach 500 during the current fiscal 
year. They include regulation and/or supervision of 1,300 livestock commission 
firms and about 2,000 livestock dealers. They include the supervision of 1,300 
poultry dealers, agents, and handlers, under title V of the act, added in 1935. 
They include the periodic testing of 2,000 scales. 

Beyond this, there are 2,000 packers and 2,600 buyers who purchase for these 
packers that are supervised under the act, and whose trade and pricing practices 
are the subject of the pending bill. Included among these packers, moreover, are 
14 chainstores, of which 6 have almost 11,000 retail stores. To handle this 
load and also unfair practices of stockyards under title III, there has been 
established a trade-practices section in the Packers and Stockyards Branch. 
This trade-practices section comprises—let me emphasize—2 market specialists 
and 1 stenographer. 

The Department of Agriculture survey concedes that because of inadequate 
appropriations and a determination to make “the most effective use of rather 
limited funds,’ “* administration of the act has, over the years, concentrated 
upon regulation of stockyards and of practices there occurring. It states, how- 
ever, that the last few years have seen a change of emphasis. It points to the 
fact that there are now pending 17 investigations (of a total of 46) that deal 
with meatpacker trade practices, including “some that originated as far back 
as 2 years ago and are at or near the stage of formal charges.” ” Based on the 
record there is little likelihood that trade practice enforcement dealing with 
packers will ever occupy a prominent place in the work of the Department of 
Agriculture. It must be recognized that the Packers and Stockyards Branch 
is only a small part of the departmental organization, its total budget a 
trifling part of the departmental budget, and supervisions of packers’ restrictive 
practices is only a minor part of the duties and responsibilities of the Branch 
under the act. 

It is clear that the Department has consistently for more than 30 years, 
assigned little importance, if any, to the duty of enforcing vital antitrust provi- 
sions. The departmental survey stresses the fact that in fiscal 1956 a total of 
1,704 scales were tested; that review of stockyard rates and charges saved 
shippers $482,000, and that investigation of an individual market stopped losses 
of three-fourths of a million dollar per year in fraudulent weight of hogs. These 
are functions for which the Packers and Stockyards Branch is qualified. Its 
efforts in this area should not be diluted by the addition of antitrust functions 
with which it has never been familiar. As the Department’s survey states: 

“Most of the cases under the act do not involve broad economic problems 
but are local in nature and effect and do not require long involved studies or 
large numbers of personnel. Investigations of alleged monopolistic practices, 
however, do become more involved and may require studies over an extended 
length of time by quite a number of personnel and entail a great deal of work 
by Department of Agriculture attorneys.” [Emphasis supplied.] 

Mr. Chairman, the Department of Agriculture should receive adequate appro- 
priations for those functions which its Packers and Stockyards Branch is qualified 
to perform. Antitrust functions, however, should be promptly returned to the 
agency whose speciality they are. I shall quote, if I may, from the statement 
I made in February, when I introduced H. R. 5282. I then said: 

“The Secretary of Agriculture has indicated that next year he will ask 
Congress for an appropriation for this purpose. But even should the Depart- 
ment obtain necessary funds, it would be far more costly to set up a separate 
enforcement agency in the Department than to use the existing enforcement 
facilities of the Federal Trade Commission. These considerations are particu- 
larly important in light of the fact that the Federal Trade Commission has 
been established precisely to enforce provisions of law dealing with unfair 
methods of competition. 


4% The survey makes no reference to any assistance to the Packers and Stockyards 
Branch by “scores of employees” in the Bureau of Markets, the Bureau of Animal Industry, 
and the Pure Food Inspection Department referred to in the 1921 debates in Congress. © 

See note 7, supra. 

44 Survey, p. 8. 

1% Id., p. 9. 

#6 Survey, p. 28. 
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“Furthermore, it has been estimated that minimum unfair trade practice 
enforcement by the Department of Agriculture under the Packers and Stock- 
yards Act would require an additional staff of 60 full-time employees. On the 
other hand, the Federal Trade Commission could absorb such enforcement 
activity with its present staff. 

“In recent years the Department of Agriculture has relegated the Packers and 
Stockyards Branch to a Commodity Division in the agricultural service. Prin- 
cipal functions of this Division are marketing news services and Federal 
meat grading—both of which depend on packer cooperation for their success. 
In these circumstances it is hardly to be expected that this Division could in 
any event, adequately enforce provisions of antitrust laws.” 


RECENT DEVELOPMENTS RENDERING ACTION URGENT 


My final point, Mr. Chairman, involves certain recent legal and economic 
developments that render the effective prevention of monopolistic practices in 
the food industry more important than ever before. 

The first of these is the motion filed late last year by three of the defendants in 
the 1920 antitrust suit for relaxation of the terms of the consent decree entered 
against them in that year. The packers contend that circumstances have 
changed to such an extent as to entitle them to relief. Specifically, they ask 
to be relieved of the injunction against entering the business of dealing in meat 
at retail and in nonmeat foods. Their objective is said to be to enter the 
supermarket field. I do not propose to discuss the merits of this motion, 
which was addressed to the Federal district court. I do believe, however, that 
if the court should find merit in the motion and should grant it, entry of the 
packers into the nonmeat food industry and the retail meat industry will give 
added reason for making sure that a competent agency shall be in the position 
to supervise the trade and pricing practices of the parties. 

The other facet of this problem arises from the fact, as asserted by the 
packers and the Department of Agriculture survey, that food chains have ex- 
tensively entered the field of meatpacking. In this connection, the definition of 
what constitutes a “packer” under the Packers and Stockyards Act creates a 
number of problems of statutory coverage, as between the jurisdiction of the 
Federal Trade Commission and the Secretary of Agriculture.” The act defines 
the term “packer” so that it not only includes any person engaged in the busi- 
ness of (a) buying livestock in commerce for purposes of slaughter or (b) man- 
ufacturing or preparing meats or meat-food products for sale or shipment in 
commerce, but also includes interests in food markets controlled by persons in 
either such category, as well as any person who owns as much as 20 percent 
of the control of an enterprise in either of the stated categories (a) or (b), 
and as much as 20 percent of the control of a food market. 

Several decisions involving this broad definition of “packer” give cause for 
concern. The committee is doubtless familiar with the 1940 case of United 
Corporation v. Federal Trade Commission,“ in which the fourth circuit held 
that by purchasing stock in corporate packers after the FTC had filed a com- 
plaint against it, the corporate respondent, engaged in the marketing of canned 
meat, had successfully become a “packer,” thereby ousting the FTC of jurisdic- 
tion to make an order requiring it to cease and desist from misrepresentation 
and false and misleading advertising. 

More recently, on April 11, 1957, a hearing examiner for the Federal Trade 
Commission issued a ruling that underscores the urgency of closing the loop- 
hole in the Federal Trade Commisssion Act that was created by the meat- 
packers’ exemption. In the Food Fair Stores case,” the Commission’s examiner 
ruled that Food Fair’s ownership and operation of a meatpacking plant ousted 
the Federal Trade Commission from jurisdiction over respondent’s practices in 
allegedly inducing and receiving unfair and discriminatory allowances in viola- 
tion of section 2 (d) of the Robinson-Patman amendment to the Clayton Act. 
These practices were totally unrelated to the distribution of meats or meat 
products. However, by investing $2,700,000 in a meatpacking plant, Food Fair 
has been able to remove FTC surveillance over the business of a supermarket 
grocery chain of 238 stores with gross sales of $475 million annually. This is 
clearly a case where the tail wags the dog Unless the FTC overrules its 


18110 F. 2d 473 (1940). 
1% FTC docket No. 6458 (1957). 
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examiner, his decision leads to absurd results. His opinion indicates his belief 
that Congress intended “to have the Secretary of Agriculture regulate all 
phases of any business in whatever primary field, connected in any way, or 
operating to any degree in meatpacking.” Under this view, any company, no 
matter what its primary line, can oust the FTC of jurisdiction over its activi- 
ties by making a minimal investment in a meatpacking operation. 

I hope that the hearing examiner ultimately is found to be in error. The fact 
that there is support for his interpretation of the packers’ exemption, however, 
emphasizes the need for Congress to clarify this situation and to reestablish the 
jurisdiction of the Federal Trade Commission over the activities of meatpackers. 

The packers’ exemption has beshrouded other aspects of the Federal Trade 
Commission’s jurisdiction with ambiguity. In the case of Armour & Co.,” for 
example, the Commission’s examiner dismissed a complaint of false advertising 
under the so-called oleomargarine amendment to the Federal Trade Commission 
Act™ on the ground that Armour is a packer and therefore not within the 
Commission’s jurisdiction. The Commission upheld its examiner. W hen similar 

charges were entertained by the Commission against the Blanton Co.,” which is 
not a packer, that company appealed to the eighth circuit, contending that this 
amendment is unconstitutional because it does not apply equally to competitors 
who are not packers. 

Passage of the bill under consideration to restore to the Federal Trade 
Commission jurisdiction over packers is essential in the interests of antitrust 
enforcement. Conversely, failure of Congress to act, coupled with the litigation 
of legal problems of the kind I have described, will frustrate such enforcement 
in ever-growing areas for decades to come. This I know this committee will 
not countenance. 


Senator O’Manonry. Thank you very much, Chairman Celler. I 
appreciate your willingness to come here and testify today. If you 
have no objection, I will take the liberty of asking the Senate to 
permit me to include your statement today in the Appendix of the 
Congressional Record. 

Mr. Cetter. That is very kind of you. Thank you. 

Senator O’Manonery. I ‘would like to hi ave the added publicity of 
publication in the Congressional Record given to this very clear and 
forceful statement. It has been very well prepared. 

Mr. Cexier. Thank you. Off the record. 

( Discussion off the record. ) 

Mr. Cetier. I will place in the record some additional data which 
I am getting concerning these cases that I have outlined, where the 
Department of Agriculture attempted to do certain things. 

Mr. McHveu. These are the decrees ? 

Mr. Creiier. Yes. 

Thank you very much, Mr. Chairman. 

(Subsequently, Mr. Celler submitted the following article from the 
Wall Street Journal of February 21, 1957.) 


BENSON TO CHECK MEATPACKERS FOR POSSIBLE ANTITRUST VIOLATIONS 


(By a Wall Street Journal staff reporter) 


WASHINGTON.—Agriculture Secretary Benson moved to step up his Depart- 
ment’s policing of the meatpacking industry. 

He ordered aides to “appraise the adequacy of the Department’s resources and 
current policies” in the field of “investigation and regulation under the Packers 


and Stockyards Act of trade practices in livestock buying and meat merchan- 
dising.”’ 


2 FTC docket No. 6409 (1956). 

™15 U. S. C., sec. 55 (a) (2) (1952). This amendment prohibits representations in 
advertising suggesting that oleomargarine is a dairy product. 

2 FTC docket No. 6197 (1956). 
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This act gives the Agriculture Department, rather than the Federal Trade 
Commission, jurisdiction over packers in the fields of price discrimination and 
restraint of trade, as well as stockyard activities. However, Department offi- 
cials conceded the agency has done very little in the antitrust fields. 

Mr. Benson’s move was obviously designed to head off current proposals to 
transfer antitrust jurisdiction over packers to the FTC. This move is being 
pushed by the Western States Meatpackers Association and some other packers, 
but is opposed by major packers. 

Officials said there have been no important formal proceedings on antitrust 
complaints against meatpackers in recent years. Blaming limited funds, Mr. 
Benson said “the Department has concentrated attention on those activities 
closest to the (livestock) producers.” 

The agency has limited its enforcement proceedings almost entirely to super- 
vising stockyards and watching for false weighing, noncompetitive bidding and 
other allegedly unfair practices. But it has not kept a close watch on trade 
practices of companies engaged in slaughter, packing and sale of meat products. 

The Department’s jurisdiction extends beyond meatpacking to other opera- 
tions of diversified packers, according to experts. The FTC has, for example, 
refused to handle complaints against Swift & Co. involving ice cream and against 
Armour & Co, involving oleomargarine. 

One official said the Department “could do a reasonable job with a modest 
increase” in funds because it already has “a good skeleton force of trained men.” 
In Washington headquarters, he added, two men work full time on trade prac- 
tices and another devotes about half his time to that field. Congress appro- 
priated $700,000 to carry out the Packers and Stockyards Act during the fiscal 
year ending next June 30. The new budget requests $882,000 for next fiscal year, 
with the increase earmarked to bring more stockyards under supervision. 


(The Department of Agriculture release dated February 20, 1957, 
is as follows :) 
UNITED STATES DEPARTMENT OF AGRICULTURE, 
Washington, February 20, 1957. 


USDA TO SURVEY REGULATORY ACTIVITIES UNDER PACKERS AND STOCKYARDS ACT 


Secretary of Agriculture Ezra Taft Benson today announced that he had 
asked Department representatives to work with Assistant Secretary of Agri- 
culture Earl L. Butz to survey current activities and problems relating to the 
investigation and regulation under the Packers and Stockyards Act of trade 
practices in livestock buying and meat merchandising. 

The Secretary indicated that he was asking for this review of problems re- 
lating to buying and merchandising practices in order to appraise the adequacy 
of the Department’s resources and current policies in this field. The Secretary 
said that, “With limited funds available for administration of the Packers and 
Stockyards Act over the last 10 years, the Department has concentrated atten- 
tion on those activities closest to he producers themselves, where it appeared 
that funds could be most effectively spent and where the results would most 
certainly work to the direct and immediate benefit of producers. 

“This policy has paid substantial dividends and has had the support of pro- 
ducers generally. It assures livestock producers of open competitive markets, 
free from unfair practices, with reasonable marketing charges. Bonds must 
be furnished by the commission firms and dealers to protect the proceeds of 
sale. Examples of the actions taken under the act which directly benefit the 
livestock shippers to the markets are the cases involving millions of dollars in 
false and fraudulent weighing at such principal markets as Indianapolis, Chi- 
cago, and Kansas City, the elimination of the ‘turns systems’ at various markets 
under which livestock feeder-buyers did not receive equal treatinent with dealers 
on the market, and the mishandling or noncompetitive selling of livestock in 
the Ogden, Utah, market and surrounding area.” 

During the current year, the Department has taken steps to post and super- 
vise an additional 200 livestock-auction markets. Vrior to this year, some 330 
yards were posted out of an estimated total of 800 yards subject to posting. The 
current budget of the Department reflects a further increase in funds for the 
Packers and Stockyards Act which will allow the posting and supervision of 
additional auction markets. Additional funds are included to provide for in- 
creased investigations in the trade-practices field, especially those practices 
relating to country buying of livestock. 
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The three persons asked to work directly on the survey are Miles Horst, 
staff assistant, program appraisal, Office of the Secretary; Charles W. Bucy, 
Assistant General Counsel for Marketing and Regulatory Laws; and Lee D. 
Sinclair, Chief, Packers and Stockyards Branch, Agricultural Marketing Serv- 
ice. This group will work in consultation with the General Counsel and Admin- 
istrator of the Agricultural Marketing Service under the direction of Assistant 
Secretary Earl L. Butz. 

Senator O’Manoney. Call the next witness, Mr. McHugh. 

Mr. McHvueu. The next witness is Mr. Everett Haycraft, Chief 
Hearing Examiner and Director of Hearing Examiners at the Federal 
Trade Commission. 


STATEMENT OF EVERETT F. HAYCRAFT, DIRECTOR OF HEARING 
EXAMINERS, FEDERAL TRADE COMMISSION 


Senator O’Manoney. Mr. Haycraft, will you identify yourself for 
the record, please ¢ 

Mr. Haycrarr. My name is Everett F. Haycraft. I am employed 
by the Federal Tr ade Commission. I began my service with the 
Federal Trade Commission in July 1917, as a temporary examiner or 
investigator. I was immediately assigned to work on what was then 
known as the meatpacker inv estigation. 

Senator O’Manoney. You were there at the beginning. 

Mr. Haycrart. I was there at the beginning. 

Senator Keravver. 1913? 

Mr. Haycrart. 1917; the beginning of the meat investigation. My 
present occupation there is Director of Hearing Examiners. I ran 
the complete gamut, I think, of work in the Federal Trade Commis- 
sion from probably ‘the humblest of their investigators up to now in 
the hearing examiner position. 

I, of course, am not interested, either, from any standpoint, in what 
is going to happen here. I do not represent the Federal Trade Com- 
mission, as Mr. Kintner did yesterday. I am here at the request of 
the chairman of this committee to state what I understand to be the 
procedure followed by the Federal Trade Commission in the conduct 
of the old meat investig ition. 

Now, if that is correct, I may do that. I don’t know; or else, I am 
here to answer questions. I have no prepared statement. However, I 
have a few notes to refresh my memory of the past forty-some years. 

Senator O’Manonry. Let us begin with the request of the Presi- 
dent to the Federal Trade Commission to initiate the investigation. 

Mr. Haycrarr. When I went with the Federal Trade Commission, 
that letter, I think, had already been received. They had set up a 
staff, a force of men. 

Senator O’Manonry. What was the occasion of the writing of the 
letter by the President? 

Mr. Haycrarr. It is my understanding that it was due to the defeat 
of legislation by Congress to investigate the packers, and the story 
that I got was that Bill Kent from California and some of his friends 
went to President Wilson and stated the condition of the livestock 
industry and related, I suppose, some of the things that they knew 
about and got President Wilson to ask the Federal Trade Commission 
to make the investigation for him. That is, on his order. 
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Following that, Joe Davies—I shouldn’t say Joe Davies, the Honor- 
able Joseph Davies was Chairman of the Federal Trade Commission 
at that time, and he is the one that inaugurated the investigation. 

As I say, it was underway when I went there. 

I was immediately assigned to the economic staff, because there 
wasn’t any legal staff at that time of any consequence. And the princi- 
pal function of the Commission, apparently, at that time was in mak- 
ing what might be termed economic investigations into various in- 
dustries—lumber, coal, and so on. It was during the war, and I was 
assigned to the meat investigation, which was under the general super- 
vision of Francis G. Walker, who was Head Economist of the Federal 
Trade Commission at that time. 

My immediate superior was a man by the name of Walter Y. 
Durand. That i is, he was the one in charge of the investigation. Be- 
fore long I was—at first I was assigned to helping in the review and 
checking returns from certain questionnaires that had been prepared 
and sent out to the packing industry and to the shippers and others 
interested in the industry. 

Senator O’Manoney. The record, as I recall it, was clear that the 
investigation was so thorough, so explicit, and so overpowering that 
the Department of Justice had no hesitation in bringing an antitrust 
suit under the Sherman Act against the five big packers, and that the 
weight of evidence which had been assembled by the investigation of 
the Trade Commission was so apparent that the packers made no effort 
to fight the suit but, rather, agreed to the issuance of what we call a 
consent decree. 

Mr. Haycrarr. Well, the only comment I can make on that, Senator, 
is that, after the investigation was completed, we worked all that 
summer and into the fall and during the winter months under the 
general supervision of Francis G. Heney, of California, who conducted 
the antitrust features of it and had general supervision over the in- 
vestigation. 

As I say, after that was over, along in the spring of 1918, I think 
it was, we sat with our briefcases packed and ready, all evidence boxed 
up ready to go to New York for a grand jury, for about 2 or 3 weeks 
before they finally ‘ame out, as you know, with the consent decree. 
Now, that is all the comment I can make on that; that we had the evi- 
dence and were ready to go, but we didn’t go. 

Senator O’Manonry. You had personal experience, did you not? 

Mr. Haycrart. I was in it from the beginning totheend. I was the 
only lawyer, young lawyer, neophyte though I was at that time, at- 

tached to the staff engaged i in the actual investig ation. The rest of the 
men were economists, accountants, ex-newspapermen, and so on, work- 
ing under the general supervision of Mr. Heney and a Mr. A. B. 
Adams. My work was principally in the way of reviewing and super- 
vising certain of the evidence that came in in the way of reports from 
the investigators who were traveling throughout the country checking 
up on practices of the packers at the stockyar ds and at the me atpacking 
plants. 

Senator O’Manoney. Were these practices such as to sustain the 
charge of violation of the Sherman antitrust law? 

Mr. Haycrart. That is asking me a pretty broad question, Senator. 

Senator O’Manoney. I know. I did it intentionally. 
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Mr. Haycrarr. I would rather that the Federal Trade Commission’s 
own report would speak for that. It is pretty well summarized in that 
report. Looking back on it, I would say “Yes.” Of course, I was a 
pretty much young lawyer and my opinion wasn’t asked for at that 
time. 

Senator O’Manonry. Knowing your long service in the Federal 
Trade Commission and what the report was, “and having a great sym- 
pathy for hard-working journalists who sit around looking for stories, 
I thought perhaps you might be able to bring out a feature here that 
would please them all. 

Mr. Haycrarr. Well, of course, I haven’t spent much time doing 
that sort of thing, Senator. I have been one of the rank and file of the 
workers down there. 

Senator O’Manonery. What did the report recommend ? 

Mr. Haycrarr. Well, it recommended legislation, recommended dis- 
solution of the packinghouses, and a number of recommendations. I 
may have a press release here that I might pass out that was issued by 
the Federal Trade Commission at the time. 

Senator O’Manonry. Do you have a copy of the old press release? 

Mr. Haycrarr. Yes, I do. 1 found that in my personal files today. 

Senator O’MAanonry. Would you make it a part of the record if I 
give you the assurance that the original will be returned to you ¢ 

Mr. Haycrarr. I would. I would be very happy to. It is dated, 
a release for Saturday, June 29, 1918, 12 o’clock noon, Washington 
time. To the President of the United States. It is a summary report 
of the investigation. 

Senator O’Manonery. Thank you very much. 

Senator Kerauver. How long did this investigation take? 

Mr. Haycrarr. Well, it started in the summer July of 
1917. I think that is when the appropriation started and the investi- 
gation itself was pretty well over by the following spring. I remem- 
ber that Mr. Heney went back to California to run for office out there. 
He left the rest of it—he went along in April, I think, and I was trans- 
ferred to the legal staff about that time and got away from the writing 
of the report, although my name—I am given an acknowledgement 
here in the summary report of the Federal Trade Commission that 
they submitted to Congress as one who helped, anyway, on the 
investigation. . 

Mr. McHvueu. Mr. Haycraft, who was Mr. Heney? 

Mr. Haycrarr. Francis J. Heney was known as a trust- busting law- 
yer from out in California who had been appointed by President 
Theodore Roosevelt as United States district attorney. He was quite 
a colorful character. He was shot in the courtroom in the course of 
a trial by a dissatisfied j juror. Of course, there is quite a story about 
that, and he was in the hospital for many months, and as a result, his 
assistant, who later became Senator Hiram Johnson, finished the case 
and went on into politics, as you know, to become Governor of the 
State of California and United States Senator. 

Heney never got any farther than he was. You might say he was 
ene by this bullet. 

senator O’Manonry. But he was a great lawyer. 

Mr. Haycrarr. A great lawyer, a ‘great humanitarian, but you 

couldn’t push him around. 
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Mr. McHueu. Was Mr. Heney in the Commission solely for the 
purpose of conducting this investigation ? 

Mr. Haycrarr. He was. He was there only for that purpose and 
was paid $2,500 a month for the purpose of doing it. It was a special 
pay that no one ever got before. 

Senator Kerauver. I understood you to say Mr. Joseph Davies was 
Chairman of the Federal Trade Commission, is that right ? 

Mr. Haycrartr. He was when I first went there. 

Senator Kerauver. When the report was issued, a William B. 
Colver was Chairman of the Federal Trade Commission. 

Mr. Haycrart. Davies resigned and ran for United States Senator 
in the State of Wisconsin at about that time. 

Senator Kerauver. And later was Ambassador to Moscow / 

Mr. Haycrarr. Yes; and he wrote Mission to Moscow and is now 
living in Florida. I don’t know where he is now. I haven’t seen 
him. He was my first boss. 

Mr. McHveu. Did I understand you to say, Mr. Haycraft, that 
after the publication of the Commission’s report the evidence had 
been gathered and prepared and ready for submission to a grand 
jury ? 

Mr. Haycrarr. That is right. 

Mr. McHven. Was that formally turned over by the Federal Trade 
Commission to the Department of Justice ? 

Mr. Haycrarr. I don’t think it was; I don’t think it was. As I 
recall it, it was subject to being turned over to them when we went 
to New York to the grand jury, but I don’t believe that we ever actually 
turned it over. What they did was to incorporate it into this report 
that they made and you will find reference to a great deal of that 
evidence in the various volumes of the report. 

I have one here, for instance, volume 3, which summarizes the 
evidence of price fixing, and so forth, the various pools and the extent 
of the control over the market, and so on, that they found. A great 
deal of that material that went into this report was in our suiteases 
and boxes to take up to New York for the grand jury. 

Mr. McHvuen. You mean that the Federal Trade Commission was 
going to present it? 

Mr. Haycrarr. We were going to give it to the Department of 
Justice for presentation to the grand jury, but I don’t believe we 
actually turned it over to them. That is my recollection. I may be 
wrong in that, but that is my recollection. We never actually re- 
leased custody of the documents themselves. 

Mr. McHuenu. Do you know whether or not the Department of 
Justice had under consideration this problem of proceeding by the 
way of a grand jury for the purpose of a criminal action ? 

Mr. Haycrart. Yes. I do know that. 

Mr. McHvucn. Was that grand jury actually convened, do you 
know? 

Mr. Haycrarr. Yes. I think it was in New York. 

Mr. McHven. But I understand that before any action was taken 
by the grand jury, the Department of Justice disposed of this action 
in other ways. 

Mr. Haycrarr. That is right. 

Mr. McHveu. This was disposed of by the Department of Justice 
through the entry of a consent decree ? 
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Mr. Haycrarr. That is right. 

Mr. McHvueu. Was that consent decree entered simultaneously 
with the filing of the complaint ! ¢ 

Mr. Haycrarr. I couldn’t tell you that; I am not sure about that. 
But my recollection is that it was, but I w vouldn’t want to say. You 
had better get somebody from the Department of Justice on that. 

Mr. McHvueun. It goes back a long time. 

Mr. Haycrarr. As I say, that is my recollection but I wouldn’t 
want to be sure because I wasn’t in on that phase of it. You must 
remember, I was pretty small potatoes in those days. 

Mr. McHvueu. To your knowledge, were there negotiations that 
went on between the large packers and the Department of Justice 
previous to the entry of that judgment 4 

Mr. Haycrarr. Oh, yes. That is true. That was to be expected, 
of course. 

Mr. McHucu. Was it because of the agreements of the large meat 
packers who were involved in this that the matter was disposed of by 
a consent judgment ? 

Mr. Haycrarr. I couldn’t speak to that. I wouldn’t know. I 
was somewhat surprised by the things that they agreed to stop in 
view of the evidence that we had as to price fixing. In other words, 
they agreed to go out of the grocery business. That is what it 
amounted to. What the decree amounted to was that they would go 
out of the grocery business. 

Mr. McHwvan. I wonder if you could explain for the subcommittee 
what basic defects you found in that decree that did not, in your 
opinion, give relief from any of the practic es which the Federal 
Trade Commission had developed in its investigation. 

Mr. Haycrarr. That is too large an order for me. I can only say 
that if you will read the report of the Federal Trade Commission as 
to the evidence that was found with respect to collusion and price 
fixing at the markets in the purchase of livestock and the sale of 
products, and all that, that there probably would be a variance, at 
least between what they were charged with from our standpoint and 
what they finally agreed to stop in this consent decree. 

Senator Kerauver. You mean you thought the packers got off 
lightly in the consent decree ? 

“Mr. Haycrarr. That is my private opinion, but I don’t want any- 
one to think that is the Federal Trade Commission’s opinion. 

Mr. McHven. Without elaborating on all the details, in what 
major respect would you say there was a variance between the kind 
of a decree that was entered and the charges made in the Federal Trade 
Commission report ? 

Mr. Haycrarr. Without reading from the report and only refer- 
ring to my memory as to what the report stated and what I know to 
be in the files in the way of evidence of that type, I would say that they 
had—the Commission had found that there had been some collusion 
in the acquisition, in the prices that the packers paid for the live- 
stock at the markets and also in the price that they received for the 
meat that they sold, that there were various understandings and 
agreements with respect to various markets, even as to foreign markets. 

Senator O’Manonry. Do you mean by this that there was evidence 
in the file, according to your recollection 
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Mr. Haycorarr. Along that line—— 

Senator O’Manonry. To show that the packers agreed among 
themselves to hold down the price paid for meat on the hoof and to 
hold up the price paid for the finished product in the butcher stores? 

Mr. Hayorarr. That is right. It is true they had branched out into 
numerous branches of industry and were probably giving a great deal 
of concern to the wholesale grocers, and I don’t want to minimize the 
effect of the decree in that respect, and it did have a wholesome effect 
in holding down the inroads of the packers into all these various allied 
industries. But as I say, it was a phenomenal situation where the 
bulk of the evidence, as we saw it, was just to entirely different 
practices. 

Mr. McHvuen. Did the decree that was entered by the court at that 
time make specific allegations of illegal price-fixing agreements? 

Mr. Haycrarr. I don’t remember. You would have to look—I 
think there was, but I wouldn’t say for sure. 

Mr. McHven. Isn’t it true, Mr. Haycraft, that this type of restric- 
tive trade practice, that is, charging price collusion, which you have 
just stated here, is the type of thing against which the Department of 
Justice then and since has traditionally proceeded by way of indict- 
ment ? 

Mr. Haycrarr. Oh, yes. And the Federal Trade Commission has 
also, by way of complaint. 

Senator Keravuver. So that out of the investigation no criminal pro- 
ceedings ensued, only a divestiture by consent. 

Mr. Hayeorart. That is right. I might add this, that from the 
standpoint of my own activities in the Federal Trade Commission, 
we didn’t rest on our oars because the Department of Justice handled 
it by consent decree. During the interim between the time of the 
completion of the investigation and the time that the Commission 
lost jurisdiction over the packers, I conducted—I was in charge 
of the investigational forces with respect to whatever was developed 
in this meat investigation, looking into various alleged violations 
of section 5 of the Federal Trade Commission Act and section 7 of the 
Clayton Act, and as a result of the work that I did there with, of 
course, the assistance of a number of employees of the Commission, 
complaints were issued, formal complaints were issued against the 
packers charging numerous such violations, that is, violations of 
section 5 of the Federal Trade Commission Act, violation of section 7 
of the Clayton Act. 

The old Swift case and Western Meat case grew out of those inves- 
tigations. There were numerous so-called bogus independent investi- 
gations being conducted at the time that we were deprived of that 
investigation. 

Incidentally, I was going through some of the files yesterday pre- 
paring for my testimony and I ran across a couple of complaints that 
might have a little interest. They were against two of the packers, 
Wilson and Morris, for selling bad meat to the Army and Navy, and 
I remember, myself, now, as I look back, spending a summer in Texas, 
part of the summer in Texas, making the investigation and then 
going back later, after my boss, Colonel Chantland, had gone into 
the services, in trying those cases. 
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We think we did some good in calling attention, in focusing the 
attention on the activities of those two packers, at least in selling meat 
to the Armed Forces. 

Senator O’Manonry. That was known at that time in the news- 
papers as the sale of embalmed beef to the War Department under 
Secretary Alger. 

Mr. Haycrarr. That was way back. You are going back. 

Senator O’Manonry. To the Spanish-American War. 

Mr. Haycrarr. We didn’t want a repetition of that and we didn’t 
get it. I mean by that, I think by the two small cases we brought and 
the investigation that was made sort of focused the attention of pack- 
ers, themselves, upon their relations to the Armed Forces. I think it 
had a wholesome effect. 

I want to say this in passing, that both the Paymaster General of 
the Navy and those in authority of the Army were looking after the 
interests of the men in the forces, and I remember a remark that Pay- 
master General McGowan made during the time he testified in that 
case, that doubtful meat was bad meat and they didn’t want any bad 
meat in the Navy. 

The particular Navy transaction involved a lot of hams that were 
sold to the Navy and they were being subject to inspection up at the 
Brooklyn Navy Yard, and they were turned back and the packers 
didn’t like that, and they got a reinspection and the reinspection didn’t 
do them any good. They were really caught more than they were the 
first time. 

There was an interesting exchange that took place in that trial that 
might have a little color to it. 

I remember the man in charge, the admiral in charge of the Brook- 
lyn Navy Yard, testifying as to the result of these various inspections, 
and he was being cross examined by a man by the name of H. Snow- 
den Marshall, who was quite a famous antitrust lawyer in New York 
City, representing Tom Wilson of the Wilson Co., and at the begin- 
ning of cross examination after a whispered conference between Tom 
Wilson and Marshall, the question was asked the admiral, “Don’t you 
know that these hams had a written guaranty as to their soundness ?” 

And the admiral paused a moment in making his answer and said, 
“Yes, I did, but you know, when the boys are a thousand miles at sea, 
they have to have ham. They can’t eat that guaranty.” 

Mr. McHuen. Mr. Haycraft, do you know, during the course of 
the Federal Trade Commission investigation, whether or not any 
types of pressures were exerted upon you or Mr. Heney in any way 
by people who were subject to that inquiry ? 

Mr. Haycrarr. That is a pretty good question to answer. Some- 
times, those so-called pressures are so cleverly arranged that you don’t 
really realize it. 

A long time ago, and it is a pretty hard thing to remember, I do 
remember, of course, that they were anxious to have us avail ourselves 
of all the various entertainments that you can think of. We had to 
resist that, of course, at all times. I had read accounts of the old 
Bureau of Corporations, some of the wining and dining that had been 
taking place in 1904 at the time of a similar investigation, and some 
of the other men had, too. So we were pretty well steeled against 
that sort of thing. 
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We felt, of course, at times we were being followed, and all that, 
but we did—I couldn't put my finger on any one definite thing. 

Mr. McHven. Can you tell us anything to your knowledge of the 
opposition by the major packers at the time of the passage of the 
Packers and Stockyards Act concer ning the agency that would be 
charged with the 1 ‘esponsibility of enforcing that act ? 

Mr. Haycrarr. I just have one instance, and that I relate recog- 
nizing, of course, that it is hearsay, so far as I am concerned, but the 

man that gave it to me is still alive and I am sure that if his memory 
is as good as mine, he will recall it. 

So, with that preliminary, I will state what happened. 

I went to law school with a boy by the name of Lor Haugen, who 
was the son of Haugen, the chairman of the House Agriculture Com- 
mittee, and after we were out of law school and he knew, of course, that 
I had gone to the Federal Trade Commission to work, and we saw 
each other now and then. 

One day I met him and he said, “Well, you are going to lose juris- 
diction of the packers.” I said, “What ‘do you ‘mean?” He said, 
“They are going to pass the bill but the authority to supervise and to 

carry out the provisions of the bill is going to be ‘taken away from the 
Federal Trade Commission and given to the Secretar y of Agric ulture.” 

I said, “How come?” I said, “That is a pretty kettle of fish.” He 
said, “Well, they just don’t like you, the Federal Trade Commission. 
They didn’t think it was a fair report and they said the packers agreed 
that they would not make any opposition to the bill if they would 
change it from the Federal Trade to the Secretary of Agriculture.” 
The proponents of the bill thought half a loaf was better than none 
and went along with it and agreed to the change in that respect. 

Now, of course, you can check your records and see whether or not 
the change was made shortly before the passage of the act. 

Senator Krravver. Did it start out with jurisdiction in the Fed- 
eral Trade Commission and it was shifted ¢ 

Mr. Haycrarr. Oh, yes. They had the Federal Trade Commission 
written on the bill, I am quite sure, in charge of unfair methods, and 
title II, as Mr. ¢ ‘eller pointed out this morning. 

Senator O’Manoney. Of course, I would say, Senator Kefauver, 
this is all very interesting history. I was secretary to Senator Ken- 
drick, of Wyoming, at the time that the efforts first began to pass the 
Packers and Stockyards Act. I had completed my night studies at 
Georgetown Law School in 1920 and resigned and then entered the 
practice of law. But I observed the conduct of the hearings by the 
Agricultural Committees of both Houses. I remember very well Mr. 
Heney examining for the committee some of the witnesses who were 

against the passage of this regulatory act. 

Of course, this is just past history and really has no relation to 
what we are trying to do now, but I remember, as I say, the conclu- 
sion which I reached at the time, that the consent decree and the mod- 
ifications of the conference report of the bill were both intended by 
the representatives of the packers to be phrased in such language as 
to make a bad matter as edible, so to speak, from the point of view of 
the packers, as possibly could be. 

I think that the consent decree did a lot for the packers which would 
have turned out otherwise had the case been tried, and also, of course, 
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the Federal Trade Commission had done such a wonderful job in 
the investigation under Mr. Heney that the packers wanted to ciose 
that book, close it as quickly as possible and get the administration 
of the new law out of the hands of the Federal Trade Commission. 

You wouldn’t disagree with that summary, would you / 

Mr. Haycrarr. No, sir; I would not. 

Senator Keravuver. I see from a hurried examination of this report 
that the Federal Trade Commission was on the ball in the matter and 
they probably wouldn’t want this agency to have supervision of the 
act. 

Senator O’Manongy. Anything else, Mr. McHugh ? 

Mr. McHveu. Mr. Haycraft, 1 wonder if you could tell us, prior 
to the adoption of the Packers and Stockyards Act, approximately 
how many cases were filed by the Federal Trade Commission against 
meat packers ¢ 

Mr. Haycrarr. Well, I don’t know the number, the actual formal 
complaints that were issued and were pending at the time. I hadn’t 
looked it up, but I would estimate around 15 or 20. But there were 
probably 50 or 60 informal investigations that were being conducted, 
I remember, now, against the packers. Don’t misunderstand me, there 
were investigations in which the packers would be involved. They 
would be industrial investigations—cheese, butter, and so on—where 
the packers are quite a dominant factor and would necessarily be 
subject to our jurisdiction if it hadn’t been for this legislation. 

Mr. McHuen. Yousay there were some 50 or 60 ? 

Mr. Haycrarr. Informal investigations in which a packer would 
be a party to the investigation. Let’s put it that way. 

Mr. McHvueu. Would “they be major investigations ? 

Mr. Haycrarr. They would vary. Some were major, like the but- 
ter industry and cheese industry, poultry, selling poultry at various 
0ultry plants. They were involved in that. Creameries. I remem- 
at there was an investigation out in the West on creameries and, of 
course, always the packers were involved in that. There were a num- 
ber of acquisitions that were pending of stock and acquisition of stock 
of competitors in those various industries, too, that were being 
investigated. 

Mr. McHvueu. These investigations and informal inquiries were 
being conducted at the time the Packers and Stockyards Act 

Mr. Haycrarr. Yes, they were. I had been working on that. I 
assisted in the trial of two cases involving packers. One had been 
concluded by the time of the passage of the act and the other had 
not, and incidentally, it was dismissed after the passage of the act. 

Mr. McHven. To your knowledge, did any cases result by the De- 
partment of Agriculture from any of these investigations after they 
were charged w ‘ith the responsibility of the act ? 

Mr. Haycrarr. I haven't followed that. I don’t know. 

Senator O’Manonry. Are there any questions, Senator Kefauver ? 

Senator Krerauver. I don’t believe so, Mr. Chairman. I think ane 
Haycraft has given a very fine summary of what happened back a 
that time. 

Senator O’Manonry. Thank you, Mr. Haycraft. We appreciate 
your presentation here. 

Mr. Haycrarr. I did want to make this comment, if I may, that 
after the investigation and when the Commission began its regular 
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procedure, the packers were treated the same as any other respondent, 
subject to the same protection in the way of conducting of trials and 
all that sort of thing, so that they were never singled out for any 
particular treatment at all. Just one of the respondents in the case. 
It would be if we still retained jurisdiction. 

Senator O’Manonry. Thank you, Mr. Haycraft. 

(The pertinent parts of the release dated June 28, 1918, are as 
follows :) 


[Release Saturday, June 29, 1918, 12 o’clock, noon, Washington time] 


FEDERAL TRADE COMMISSION, 
Washington, June 23, 1918. 
To the President of the United States Senate: 


Str: The Federal Trade Commission submits the following report in response 
to the direction under Senate Resolution 255 that it furnish the Senate with 
any and all facts, figures, data, or information now in possession of the Fed- 
eral Trade Commission relative to profiteering which would in any way enable 
Congress to deal with the matter either through the present proposed resolution 
or through enactment of more effective criminal statutes. 

Information upon the present range of profits in various industries in the 
Federal Trade Commission arises from three activities : 

First: Cost-finding by the Commission for the War Industries Board, the 
Food Administration, the Fuel Administration, and other executive departments 
which have called upon the Commission for this work. 

Second: Industrial surveys undertaken by the Commission at the direction 
of the President or upon its own initiative. 

Third: Enforcement of the law against unfair methods of competition. 

Under the first activity the Commission has had recent view of many indus- 
tries handling basic materials including steel, copper, zinc, nickel, sulfur, lumber, 
coal, and petroleum and its products. 

Under the second activity the Commission has recently dealt with meats, 
leather, flour, and canned goods. 

Under the third activity the Commission has daily contact with the tendencies 
of trade as they are revealed through the numerous complaints filed with it 
for the application of remedies which are statutorily invested in the Commission. 

The outstanding revelation which accompanies the work of cost finding is 
the heavy profit made by the low-cost concern under a governmental fixed 
price for the whole country. 

The outstanding fact in the industrial surveys which the Commission has 
recently made is the heavy profit made by the meatpackers and by those allied 
with them, and by the flour millers. 

The outstanding feature on the score of profit revealed in the regular work 
of the Commission under the statute creating it and the Clayton Act, is the 
trade tendency to increase and to maintain prices against the forces of compe- 
tition. 

The various items of industry herein are treated separately below. 

The Commission has reason to know that profiteering exists. Much of it is 
due to advantages taken of the necessities of the times as evidenced in the war 
pressure for heavy production. Some of it is attributable to inordinate greed 
and barefaced fraud. 

In summarizing, the information at hand, certain features appear which it is 
well to note. 

In the case of basic metals, as in steel, when the Government announced a 
fixed price, it was made so high that it would insure and stimulate production. 
This has resulted in giving a wide range of profits. Under the device of cost 
plus a margin of profit, these profits are necessarily great in the case of the low 
cost mills. Thus, while the market was prevented from running away, as it 
would have done undoubtedly if it had not been regulated by a fixed price, the 
stronger factors in the industry are further strengthened in their position and 
enriched by profits which are without precedent. 

Again, in the case of flour milling, it is apparent that while a Government 
fixed price for wheat and an allowance of maximum margin of profit over cost 
on flour have had the virtue of stabilization; nevertheless the profits resulting 
are heavy. Before the Government interfered flour sold in 1917 with an average 
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profit as high as 52 cents a barrel. After the fixation of the price of wheat and 
the determination of a maximum profit of 25 cents per barrel of flour, the very 
high average profit per barrel dropped toward the maximum. Where this de- 
cline in price did not bring the price down to the maximum, that is where the 
millers continued to exceed the Government maximum, as they did in many 
instances, many of the millers were actuated by the hope that they would be 
allowed to include income and excess-profit taxes in their costs and pass these 
taxes on to the consumer. However, if there had been a fairly general compli- 
ance with the maximum of 25 cents the profits of the least efficient mills would 
have been considerable and those of the most efficient mills proportionally 
heavier. To the extent that the maximum price was exceeded, the profits were 
larger and in general were in fact very great. 

The situation in coal gives still another angle of view to the same problem. 
Maximum prices were fixed by territorial divisions. Many of the coal producers 
have not taken the maximum, but due to the fact that in a given field there is a 
very wide range in the cost of the coal produced in that field, it follows that 
certain low cost producers have made very large margins under the system of 
governmental fixed prices for the field. Many high cost producers have made 
small margins. The bulk of the production, of course, enjoys the large margin. 
Information on the return on the investment, now being collated, will reveal 
the exact amount of profit. Percentages of profit worked upon investment will 
obviously be very large in the case of low-cost companies. 

The experience with steel, flour, and coal shows that a high stimulating fixed 
price, while stabilizing an ascending market, produces an economic situation 
which is fraught with hardship to the consuming public and with ultimate peril 
to the high-cost companies through increasing the power of their low-cost 
competitors. 

In this connection a survey of the petroleum field shows that the market, when 
under the control of dominating factors, such as Standard Oil, can be one of 
huge profits without the device of the high fixed price. No price for the public 
has been fixed upon petroleum and its products by the Government. Unlike the 
situation in steel, flour, and coal, there has been as yet no Government interfer- 
ence with the law of supply and demand except in tiie instances of Government 
purchases. Under that law large profits may eventuate through the bidding up 
of prices by anxious buyers. And, moreover, even in the absence of this element, 
prices may be forced up by spreading false and misleading information concern- 
ing the condition of supply and demand. Reports for instance have been cir- 
culated that the supply of gasoline was endangered for the purpose of 
maintaining the high price of that product and the heavy profits from it. At 
different stages of the oil industry different products of petroleum have yielded 
the heavy profits. Kerosene was once the chief profit producer. Gasoline fol- 
lowed and superseded it as the chief producer of profits. Enormous profits are 
now being made in fuel oil, with the advantage to the refinery that the high price 
of that product meets no popular challenge. Gasoline is maintained at its present 
high price and produces heavy profits for the low-cost refiners. 

Similarly the power of dominant factors in a given industry in maintaining 
high prices and harvesting unprecedented profits is shown in a survey of the 
meat packing situation. Five meatpackers, Armour, Swift, Morris, Wilson, and 
Cudahy and their subsidiary and affiliated companies have monopolistic control 
of the meat industry and are reaching for like domination in other products. 
Their manipulations of the market embrace every device that is useful to them 
without regard to law. Their reward, expressed in terms of profit, reveals that 
four of these concerns have pocketed in 1915, 1916, 1917, $140 million. Compari- 
sons between their present profits and those of the prewar period are given 
below. However delicate a definition is framed for “profiteering,” these packers 
have preyed upon the people unconscionably. They are soon to come under 
further governmental regulation approved by executive order. 

In cases where the Government fixes a definite margin of profit above costs, 
as in the case of flour, there is a considerable incentive to a fictitious enhancement 
of costs through account juggling. This has added to the volume of unusual 
profits. Increase of cost showing on the producers’ books can be accor'plished 
in various ways. The item of depreciation can be padded. Officers’ sala~ies can 
be increased. Interest on investment can be included in cost. New construction 
“an be recorded as repairs. Fictitious valuations on raw material can be added. 
And inventories can be manipulated. 

The Federal Trade Commission has been vigilant and untiring in its exclusion 
of these practices. An instance of this practice was afforded by the Ismert- 
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Hincke Milling Co., of Kansas City, Mo. This company padded its costs by 
heavily increasing all its officers’ salaries and manipulating the inventory value 
of flour bags on hand. As evidence of the length to which padding can be carried, 
it may be added that this company even included in its costs the gift of an 
automobile which it charged to advertising expense. This case was heard by the 
Commission for the Food Administration. The Commission recommended rey- 
ocation of license and the recommendation was followed. 

Payment of extraordinary salaries and in some instances bonuses to execu- 
tives of corporations have been found by the Commission during its investiga- 
tions. An illuminating example of high remuneration, charged to the expense 
account, is that given by the American Metal Co., Ltd., of New York, the chief 
dealings of which are in zine. Appended are the salaries and tantiéme (French 
an interest, commission, or proportional amount) of some of the chief officials. 


B. Hochschild, chairman of board of directors_______-___-_-------- $179, 663. 36 
re oe LE FE it ede ue dei 364, 326. 73 
ey nen, “Wenn Coen 2S) a ee ll 221, 596. 04 
ens aes re el a eed 147, 930. 69 
Sol Roos, manager St. Louis office_________ po. 2 i Sel Hee See 
M. Schott, manager Denver office 


The complete list of salaries and bonuses to officers and employees of this 
company is given later in this report. 

In addition to the information above given, the Federal Trade Commission 
occupies an advantageous position where it is possible to view certain tendencies 
in trade which bear-upon the problem of profiteering. Under the law the Com- 
mission has power to prevent unfair methods of competition and it is daily in 
receipt of complaints which it investigates and, if it has reason to believe that 
an unfair method has been used, arraigns the party complained against for a 
hearing of the issue. It has developed that, outside legitimate increases in 
price due to higher costs and other economic elements, certain members of trade 
have preyed with shameless avarice upon the consumers. Two classes of cases 
handled by the Commission will be cited. 

Concerns bottling or canning vegetables which made contracts for future 
deliveries during the year 1917, in some instances, meeting a condition of inade- 
quate crops and seduced by rising prices, withheld portions of their contract 
deliveries and sold spot on the market at the higher price. There were varying 
degrees in this practice. Some of the instances were flagrant and in those 
cases the Commission recommended the revocation of license of the offender 
to the Food Administration and these recommendaions were acted upon. A 
great number of complaints of failure to deliver futures were made wherein 
action was not taken as the evidence showed that the canner was unable to 
secure supplies by reason of crop failures. The Food Administration has en- 
deavored to meet this situation the present year by a delivery limitation on 
the amount named in the contracts for future delivery. 

Another trade practice has developed in which the consignee refuses goods 
after shipment because the market has fallen, and vice versa the consignor 
refuses to ship on a rising market. These instances, which in the knowledge 
of the Commission have not been numerous, have been handled by the Commis- 
sion in connection with the Food Administration and its power of revocation 
of license. 

Still another trade practice which has increased the price of supplies to the 
consumer has been that of commercial bribery, upon which subject this body 
recently addressed the Congress, suggesting remedial legislation. 

Again, the trade tendency of manufacturers maintaining the resale price 
of wares, has contributed to holding high the general price level and in instances 
has increased profits without question. The action of the courts and the Federal! 
Trade Commission in prohibition of this policy is becoming generally known to 
the trades and will, in our opinion, work a correction by opening up some of 
the closed channels of competition. 

In submitting the subjoined memoranda on the industries under considera- 
tion, the Commission expresses the opinion that general trade, as the Commis 
sion has opportunity to view it, is in a high state of prosperity. With some 
exceptions that condition has continued for several years past. Many of the 
industries are making unusual profits, some are showing outrageous ones. In 
an hour of national service and self-sacrifice, profiteering may be defined not 
only as the taking of an exorbitant profit, but should include a refusal to share 
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in bearing the burdens of war in the form of a reduction in profits when the 
profits have been large in prewar times. 
a * * ok * * * 


MEATPACKING 


An exposition of the excess profits of four of the big meatpackers (Armour, 
Swift, Morris, Cudahy, omitting Wilson as not comparable) is given in the fact 
that their aggregate average prewar profit (1912, 1913, 1914)was $19 million, 
that in 1915 they earned $17 million excess profits over the prewar period: in 
1916, $36 million more profit than in the prewar period; and in 1917 $68 million 
more profit than in the prewar period. In the 3 war years from 1915 to 1917 
their total profits have reached the astounding figure of $140 million of which 
$121 represents excess over their prewar profits. 

These great increases in profits are not due solely to increased volume of 
business. The sales of these companies in this period increased 150 percent, 
much of this increase being due to higher prices rather than to increased 
volume by weight, but the return of profit increased 400 percent or 24% times 
as much as the sales. 

The profit taken by Morris & Co. for the fiscal year ended November 1, 1917, 
is equal to a rate of 18.6 percent on the net worth of the company (capital 
and surplus) and 263.7 percent on the $3 million of capital stock outstanding. 
In the case of the other four companies the earned rate on common capital 
stock is much lower—from 27 percent to 47 percent—but the reason for this 
is that these companies have, from time to time, declared stock dividends and 
in other ways capitalized their growing surpluses. Thus Armour in 1916 raised 
its capital stock from $20 million to $100 million without receiving a dollar 
more of cash. If Swift, Wilson, Cudahy, and Armour had followed the practice 
of Morris in not capitalizing their surpluses (accumulated from excessive 
profits), they too would now show an enormous rate of profit on their original 
enapital. 

Rates of profit earned by these five companies in war years compared with 
the prewar average, based on net worth (capital and surplus) and on common 
stock are as follows: 

{Percent} 


| } | 
| 
;} Armour | 





Swift | Morris | Wilson | Cudahy 

a ncssictia a s ~ eet - . ——-| | 
Actual profit on net worth: | 

Prewar average, 1912, 1913, 1914 } 6.2 | 8.3 68) <Q) | 7.3 

War average, 1915, 1916, 1917__.-_- “2% 14. 6 | 21.0 13. 5 ) a 14.1 

wear dene cos. 2k ‘ seas S25 216.8 26.7 18. 6 | 23.8 | 18.7 

Rate on common stock, 1917__...-..----------- 2 27.1 47.2 263.7 | 42.5 | 47.0 


1 Figures not. available. 
2 Foreign busines not included, would undoubtedly raise percentages. 

The independent packers, as measured by results compiled for 65 of the largest 
of them, earned during 1914, 1915, and 1916 a rate of profit as high or slightly 
higher than that earned by the big packers in those years. The profits of these 
independent companies for 1917 are not, as yet, available. 

Senator O’Manoney. Next witness, Mr. McHugh. 

Mr. McHven. The next witness is Mr. E. F. Forbes, president and 
general manager of the Western States Meat Packers Association, and 


Mr. L. Blaine Liljenquist. 


STATEMENT OF E. F. FORBES, PRESIDENT AND GENERAL MAN- 
AGER, WESTERN STATES MEAT PACKERS ASSOCIATION, INC., 
ACCOMPANIED BY L. BLAINE LILJENQUIST 


Mr. Forses. Mr. Chairman, members of the committee, my name 
is E. F. Forbes. I am president and general manager of the Western 
States Meat Packers Association, Inc. I have served in this capacity 
since March 1946, when the association was formed. 
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There are 462 member firms in the association. Most of these com- 
panies are located in the nine Rocky Mountain and Pacific Coast States 
and the El Paso area of Texas. 

I am accompanied at this hearing by Mr. L. Blaine Liljenquist, who 
is in charge of our office here in Washington, D. C. 

Every segment of American industry and business will benefit by 
the passage of S. 1356. Livestock producers and farmers as well as 
small-business men and consumers are among those who will be helped 
by the adoption of this measure. 

There are 17 associations and farm groups who support this bill. 
The following organizations are among those who have announced 
that they are supporting S. 1356 in the Senate and companion bills 
in the House: 

Farm organizations: 
National Milk Producers Federation 
National Wool Growers Association 
American National Livestock Auction Association 
National Farmers Union 
State livestock associations: 
Utah Cattlemen’s Association 
Utah Wool Growers Association 
Idaho Wool Growers Association 
Manufacturing associations: 
National Renderers Association 
National Fisheries Institute 
Western States Meat Packers Association, Inc. 
Wholesaling associations: 
United States Wholesale Grocers’ Association 
National American Wholesale Grocers Association 
National Institutional Wholesale Grocers Association 
National Candy Wholesalers Association 
Retailing associations: 
National Retail Dry Goods Association 
National Federation of Independent Business, Inc. 
Consumers associations: 
Cooperative League of the United States of America 


Senator Warxrns. Mr. Forbes, can you give me some information 
about the National Federation of Independent Business, Inc. ? 

Mr. Forses. I will ask Mr. Liljenquist to answer that. 

Mr. Livsenquist. That is an organization that has headquarters 
here in Washington. It represents small-business men and Mr. Ber- 
ger, who is the executive head, has asked permission to testify before 
this committee. 

Senator Warxrns. He will explain more about the organization ? 

Mr. Livsenquist. Yes. 

Senator Warxrns. I was just curious about how it is constituted. 

Mr. Forses. The public interest requires the enactment of S. 1356. 
This is not an intraindustry fight between meatpackers over spurious 
issues as charged by the American Meat Institute. It isa seohan of 
vital interest to everyone who wants proper enforcement of the anti- 
trust laws. 

I am going to ask permission, Senator, to digress from this state- 
ment at this moment because a great deal of this statement has alre: ady 
been given before the committee, and I would like to bring out the 
actual facts that have caused our sponsorship and endor sement of this 
legislation. 

Senator Watkins. Would you like to have all of your prepared 
statement printed in the record ? 
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Mr. Forses. Yes, sir. 


Senator Warxins. And then you want to comment on it without 
reading the whole thing ? 
Mr. Forses. That is right. 


Senator Warkrns. You may do so and it may appear as if you had 
read it all. 


(The document referred to is as follows :) 


STATEMENT oF E. F. Forses ON BEHALF OF THE WESTERN STATES MEAT PACKERS 
AssocrATION, INc., IN Support or S. 1356 To AMEND THE ANTITRUST LAWS 


Every segment of American industry and business will benefit by the passage 
of S. 1356. Livestock producers and farmers as well as small-business men and 
consumers are among those who will be helped by the adoption of this measure. 

There are 17 associations and farm groups who support this bill. 

The following organizations are among those who have announced that they 
are supporting S. 1356 in the Senate and companion bills in the House: 


Farm organizations: 

National Milk Producers Federation 

National Wool Growers Association 

American National Livestock Auction Association 

National Farmers Union 
State livestock associations: 

Utah Cattlemen’s Association 

Utah Wool Growers Association 

Idaho Wool Growers Association 
Manufacturing associations: 

National Renderers Association 

National Fisheries Institute 

Western States Meat Packers Association, Inc. 
Wholesaling associations: 

U.S. Wholesale Grocers’ Association 

National American Wholesale Grocers Association 

National Institutional Wholesale Grocers Association 

National Candy Wholesalers Association 
Retailing associations: 

National Retail Dry Goods Association 

National Federation of Independent Business, Inc. 
Consumers associations: 

Cooperative League of the United States of America 


The public interest requires the enactment of S. 1356. This is not an intra- 
industry fight between meatpackers over spurious issues as charged by the 
American Meat Institute. It is a problem of vital interest to everyone who 
wants proper enforcement of the antitrust laws. 


LOOPHOLE MAY DESTROY EFFECTIVENESS OF FTC ENFORCEMENT 


On April 18, 1957, an examiner for the Federal Trade Commission dismissed 
a complaint against Food Fair Stores, Inc., Philadelphia, Pa., for alleged unfair 
competition in violation of the Federal Trade Commission Act. The examiner 
held that because the defendant chainstore company owns a meatpacking plant, 
the company is exempt from regulation by the Federal Trade Commission, and 
is under the exclusive jurisdiction of the Secretary of Agriculture. 

Food Fair, which is a supermarket grocery chain of 238 stores along the 
Atlantic Seaboard doing an annual business of about $475 million, is registered 
under the Packers and Stockyards Act as a meatpacker. 

Both the Department of Agriculture and the Federal Trade Commission 
appear to be in agreement that the Federal Trade Commission cannot regulate 
the trade practices of any company that owns a minimum 20 percent interest in 
a meatpacking or meat processing plant. 

The Federal Trade Commission examiner said it is clear that Congress, in 
passing the Packers and Stockyards Act in 1921, “was legislating for all businesses 
doing any meatpacking whatsoever, that the bill was intended to reach and 
regulate all phases of the business of any person, firm or corporation engaged in 
meatpacking to any extent whatever.” * * * 
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This divided authority over trade practices between Agriculture and the Fed- 
eral Trade Commission, creates a loophole which threatens the entire structure 
of the Federal Trade Commission. By obtaining a 20 percent interest in a meat- 
packing plant a chainstore can engage in unfair trade practices prohibited by 
the Federal Trade Commission with little or no fear of being prosecuted. (See 
appendix A.) This freedom from unfair trade practice regulation could well 
be destructive of our free enterprise system. By this means a chainstore or 
other business can obtain an unfair advantage over their competitors and thus 
a means of eliminating publicly desired competition. 


PRESIDENT WILSON ORDERS MEAT INVESTIGATION IN 1917 


The big five packers (Swift, Armour, Wilson, Cudahy, and Morris) dominated 
and controlled the packing industry from the beginning, developing tremendous 
economic empires and combinations that have been frequently challenged but 
which continue to exist today due to their almost unlimited financial power. 

William Kent, of Kentfield, Calif., Congressman from the First District in 
California and a coowner of Kent & Burke, large cattle feeders near Omaha, 
Nebr., urged President Wilson, in 1916, to start an investigation of these packers. 

On February 7, 1917, President Woodrow Wilson directed the Federal Trade 
Commission to make a report on the production, ownership, manufacture, stor- 
age, and distribution of foodstuffs and to ascertain the facts regarding alleged 
violations of the antitrust acts, with particular attention upon whether there 
were manipulations, controls, trusts, combinations, conspiracies, or restrictions 
of trade out of harmony with the law or the public interest. 

Funds were made available and the Federal Trade Commission started its 
meat investigation on July 1, 1917. Francis J. Heney, a former United States 
District Attorney in California, was placed in charge of the investigation. After 
a 2-year study, it was found that the Big Five packers had been and still were 
using their power unfairly and illegally to— 


1. Manipulate livestock markets. 
2. Restrict interstate and international food supplies. 
Control the prices of dressed meats and other foods. 
Defraud both producers and consumers of food. 
Crush effective competition. 
6. Secure special privileges from railroads, stockyard companies, and 
municipalities. 
7. Profiteer. 


Nye os 


The Federal Trade Commission’s report stated that the producer of livestock 
was at the mercy of these five companies because they controlled the market 
and market facilities and, to some extent, the rolling stock which transports 
the product to market. 


JUSTICE DEPARTMENT BRINGS ANTITRUST SUIT IN 1920 


As a direct result of the Federal Trade Commission investigation, the Anti- 
trust Division of the Department of Jusiice entered an antitrust suit against 
the Big Five meatpackers on February 27, 1920, which was settled on the same 
day by the signing of the consent decree by the defendants. 

By this action the defendants were perpetually enjoined, jointly and several- 
ly, from all monopolies or attempted monopolies of any part of trade or com- 
merce. In accordance with the decree, the defendant packers eventually dis- 
posed of their interests in stockyards, terminal railroads, market newspapers 
and journals, and cold-storage warehouses. 

They also were separated from their retail markets and were ordered not 
to manufacture, wholesale, or retail more than 140 food and nonfood products, 
chiefly vegetables, fruits, fish, and groceries. 


CONSENT DECREE REDUCED MONOPOLY OF “BIG FIVE’? PACKERS 


After the signing of the consent decree in 1920, the dominance of the big 
packers was diminished, but it was by no means ended. In 1955, Swift and 
Armour together slaughtered 40 percent of the livestock killed in federally in- 
spected establishments, while the 10 largest companies (including Swift and 
Armonr) slaughtered 50 percent of the cattle, 60 percent of the calves, 70 per- 
cent of the hogs, and 77 percent of the sheep under Federal inspection. 
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The consent decree of 1920 made it possible for many independent packers to 
enter the meatpacking industry with some degree of assurance that they would 
not be driven out of business by the exercise of monopoly powers by the big 
packers. 

The consent decree was and is in the public interest. Undoubtedly, the 
monopoly powers of the defendants will be broadly expanded if the courts 
modify the decree to let the big packers enter the supermarket grocery field. 

The tremendous dominance of Swift and Armour in the industry today is il- 
lustrated by the statement of Prof. John G. McNeely, of Texas A. and M. Col- 
lege made at the O’Mahoney subcommittee hearings last June. Professor Mc- 
Neely said the major meatpackers, Swift and Armour, are a dominant force 
on the largest of the Texas markets, Fort Worth, and to a lesser degree at the 
San Antonio and Houston stockyards. Prices at the latter two markets, how- 
ever, are closely related to Fort Worth, which is considered the basing point for 
Texas livestock prices. Swift and Armour slaughter high percentages of the 
total Fort Worth receipts. This percentage varies by years and by species, but 
includes about nine-tenths of the hogs, three-fourths of the sheep, and about 
half of the cattle and calves. Fort Worth hog prices are determined largely 
by the activities of Swift and Armour. Information from the Chicago office 
each morning determines buying policies and price levels. 

In actual practice, Swift and Armour slaughter the bulk of the sheep slaugh- 
tered in Texas. They are in position to dominate the market since there is usually 
a maximum of two bids, and sometimes only one, on a given lot of sheep. 

Not only do the biggest packers dominate livestock purchasing, but they are 
so diversified in their business operations, including sporting goods, ice-cream 
manufacturing, plant foods, soybean and cottonseed oils, eggs, poultry, cheese, 
margarine, soap, detergents, adhesives, glycerine, curled hair, leather, chemicals, 
and pharmaceuticals, that they actually can and frequently do sell their meat 
at a loss to drive out competition in any given area they choose. 

The lack of enforcement of title II of the Packers and Stockyards Act, deal- 
ing with packer trade practices, enables Swift & Co., which dominates the meat- 
packing industry with sales over $2,400 million last year, and Armour & Co., 
with sales of $2 billion, to avoid prosecution for unfair pricing practices and 
restraints of trade. 

In 1947, the Federal Trade Commission issued a report on the concentration 
of productive facilities in selected industries. It showed that Armour and 
Swift together owned 54.7 percent of the net capital assets of the meat industry, 
and that the 8 largest packers owned 77.6 percent. This degree of ownership of 
facilities is in itself a monopoly power. The total net capital assets of all inde- 
pendent packers combined were less than the assets of either Armour or Swift. 

Nven though Swift & Co. has greater assets than all the independent com- 
panies combined, top officials in USDA have continued year after year to neglect 
enforcement of packer trade practices. 


BIG PACKERS FIGHT CONSENT DECREE 


Soon after signing the consent decree of 1920, the defendant packers com- 
menced to attack its validity and to ask that it be vacated. This legal battle 
lasted until 1932 and went to the Supreme Court of the United States three times. 
The Supreme Court upheld the decree on each occasion and in 1932 said. “The 
packers are still in a position, if they so willed, to starve out competitors in the 
food-distribution field.” 

The economic power of the defendants—Swift, Armour, Wilson, and Cudahy— 
is enormous. One Senator declared during the legal fight over the consent 
decree that “you can’t defeat a million dollars.” However, after losing out three 
times in the Supreme Court, the big packers made no further effort to invalidate 
or modify the consent decree until 1956, when Cudahy, followed by Swift and 
Armour, requested the Federal district court in the District of Columbia to allow 
them to enter the retail grocery business, including the manufacturing, whole- 
saling, and retailing of foods and nonfood items. 


BIG PACKERS SHOULD NOT OBJECT TO 8. 1356 


Inasmuch as Swift, Armour, and Cudahy have asked permission to enter the 
retail grocery business, it would appear that they should be willing to have their 
trade practices supervised by the same agency as other supermarket operators. 
These packers should assure the food industry that they do not object to trans- 
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ferring jurisdiction to the Federal Trade Commission, which regulates the 
trade practices in all agricultural processing and distributing businesses except 
meatpacking. 

But, instead of supporting the transfer, the defendant packers, through their 
association, the American Meat Institute, are claiming that the Department of 
Agriculture has done an effective job of regulating the packing industry, and are 
seeking to prevent the transfer of authority to the Federal Trade Commission. 

In other words, the defendant packers, who indulged in unfair and illegal 
competitive practices designed to force independents out of business, are saying 
that they want to enter the supermarket business, but they are unwilling to be 
subjected to the same laws or same enforcement as their competitors. 

The extreme opposition to S. 1356 by the defendant packers is an important 
factor in causing a number of retail and wholesale associations to oppose 
modification of the consent decree. 


BIG PACKERS ABSORBING SMALL PACKERS 


Since World War II the major packers have acquired a large number of inde- 
pendent companies which have extended their dominant position in certain 
areas of the country. For instance, during this period in the territory served 
by the Western States Meat Packers Association, Inc., Swift bought our largest 
member company in Utah. Cudahy bought our biggest member in Arizona and 
our largest member in Washington. Swift bought the Gem State plant in Boise, 
and Hy-grade purchased the Carsten’s plants in Tacoma and Spokane. 

These and other acquisitions by the major companies has reduced the percent- 
age of slaughter of the independents in our territory. The expanded slaughter 
of the big packers and the inshipments of meat from the Midwest has recently 
reduced the independent’s share of the total meat business from approximately 
70 percent down to about 50 percent in the 9 Western States. The Rocky 
Mountain and Pacific Coast States had been the last remaining geographical 
area in the United States where the independent packers had a majority of the 
business. 

Although the Department of Agriculture has the responsibility to investigate 
mergers which tend to create monopoly powers, it was brought out at the hearings 
before this subcommittee last July that the Packers and Stockyards Branch has 
never investigated a single merger in the meatpacking industry. 


PACKERS AND STOCKYARDS ACT PASSED IN 1921 


The FTC investigation from 1917 to 1919, and the resultant signing of the 
consent decree of 1920 by the defendant packers to avoid criminal prosecution, 
brought about an effort by the major packers to escape FTC jurisdiction. 

Under pressure from these packers, Congress passed the Packers and Stock- 
yards Act in 1921. Under its terms the meatpackers were placed under the 
exclusive jurisdiction of the Secretary of Agriculture on all problems dealing 
with supervision of mergers, enforcement of fair competition, and control of 
monopolistic acts. At the same time, the Federal Trade Commission Act was 
amended to exclude any supervision over packers by that agency. 

This was a tremendous victory for the major packers to the great detriment of 
farmers, small packers, and the general public. 


HISTORY OF NONENFORCEMENT BY DEPARTMENT OF AGRICULTURE 


Enforcement of title IT of the Packers and Stockyards Act by the Secretary 
of Agriculture is lacking because the Department has no appropriation from 
Congress, has an inadequate enforcement staff available for this work, and has 
not exhibited for approximately 30 years any real desire to exercise its authority 
in the packing industry. 

Thus meatpacking is the only industry in America which almost altogether 
escapes Government supervision of unfair trade practices by which the giant 
companies force small competitors out of business. 

When the Packers and Stockyards Act was passed in 1921, Secretary of Agri- 
culture Henry C. Wallace established a separate agency in the Department to 
administer its provisions. This separate agency was called the Packers and 
Stockyards Administration. An administrator was appointed to have charge 
of enforcement. He was made a special assistant to the Secretary, and was 
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responsible directly to the Secretary in carrying out proper enforcement of the 
act. 

After William Jardine became Secretary of Agriculture in 1925, he terminated 
the independent status of the Packers and Stockyards Administration. He-placed 
it in the Bureau of Animal Industry. From that time on there was no effective 
enforcement of fair-trade practices in the meat industry. 

In recent years, the Department of Agriculture has relegated the Packers and 
Stockyards Branch to a commodity division in the Agricultural Marketing Serv- 
ice, under a commodity chief who is not a specialist in monopoly or trade prac- 
tice. The other functions of the commodity division are market news service 
and Federal meat grading—both of which depend upon packer cooperation for 
their success. Enforcement over packers under an administrative setup of this 
type is seriously handicapped. 

Mr. Chairman, a former Chief of the Packers and Stockyards Branch stated 
to this subcommittee last June, that enforcement of the provisions of title II 
of the act were not adequately enforced during his tenure of office from 1945 
to 1955. 

In fact, it appears that during the past 10 years not 1 cease and desist order 
has been issued by the Department of Agriculture relating to the enforcement 
of title II of the act. 

Furthermore, during this same period no title II case was taken to court by 
the Department of Agriculture. The last court case by the Department of Agri- 
culture regarding the enforcement of trade practices under title II was in 1939. 
This was one of three court cases under title II since 1921. This shows nearly 
a complete lack of enforcement by the Department in this important area of 
its responsibility. 

In addition to these unfavorable factors for effective enforcement in the 
Department of Agriculture, it should be noted that USDA not only does not 
have an appropriation for an enforcement staff, but in recent years the Depart- 
ment has vetoed every effort of the Packers and Stockyards Branch to obtain 
an appropriation for this purpose. 

For instance, last year it was reported the Packers and Stockyards Branch 
requested that $200,000 be placed in the USDA budget to employ personnel to 
start enforcing the meatpacker provisions of the act. The entire amount re- 
quested by the branch was knocked out of the budget by the Department itself, 
The request was not submitted to the Bureau of the Budget or the Congress. 

The Department of Agriculture also has refused to request a supplemental 
appropriation from Congress for enforcement purposes for the year beginning 
July 1, 1957. The Department also has opposed the establishment of a separate 
agency within the Department for enforcement purposes. 

If the Department of Agriculture could obtain funds to enforce the packer 
provisions of the law, it would be far more costly to set up a separate enforce- 
ment agency in Agriculture than it would to use the existing enforcement agency 
in the Federal Trade Commission. 

An official of the Packers and Stockyards Branch has estimated that the De- 
partment of Agriculture would need a minimum staff of 60 full-time employees 
to regulate fair-trade practices in the packing industry and control monopoly. 
On the other hand, the Federal Trade Commission could absorb the enforce- 
ment activities in the meatpacking industry in its present workload with the 
addition of only a few employees. 

Unless the Department of Agriculture is willing to ask for an adequate appro- 
priation, and to establish a separate enforcement within the Department to 
conduct this work, there is no chance for effective enforcement of fair-trade 
practices in that agency. 

We feel sure that the present Secretary of Agriculture, Mr. Ezra Taft Benson, 
will do all he can to enforce title II of the Packers and Stockyards Act. But he 
can do very little without an enforcement staff. He has opposition within his 
Department against the creation of a separate agency for enforcement purposes. 
In the past his staff has opposed calling in the FTC to investigate complaints of 
unfair trade practices. No Secretary of Agriculture should be placed in a posi- 
tion where he has to bring an action against firms with whom he must cooperate 
continuously on problems of mutual interest to the industry and the Department. 

For these reasons the Western States Meat Packers Association is supporting 
8S. 1356 to restore supervision of meatpacker practices to the Federal Trade 
Commission. There probably will be no satisfactory enforcement of laws dealing 
with fair competition until the packers are under the same law and the same 
degree of enforcement as all other agricultural processing industries. 
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APPENDIX A 


Listed below are a number of cases which illustrate the lack of jurisdiction 
of the Federal Trade Commission to regulate the trade practices of any of the 
business operations of companies that are defined as meatpackers under the 
’ackers and Stockyards Act of 1921: 

United Corporation, et al. v. F. T. C. (40. C. A., 110 F. 2d 473 (1940) ) 

United Corporation was engaged in marketing canned meat products packaged 
for it by others. The Federal Trade Commission issued its complaint alleging 
misrepresentation and false and misleading advertising. Subsequent to findings 
of fact by the hearing examiner that the respondents were not packers, but prior 
to the issuance of the cease and desist order, United acquired a 20 percent 
interest in Montell, Inc., and Emert Food Products, two licensed meatpackers, 
and thereafter the matter was appealed. 

The court of appeals held that when a corporation engaged in the marketing 
of canned meat products acquired stock in corporate packers, the acquiring cor- 
poration became a packer within the Packers and Stockyards Act, and hence 
subject to the jurisdiction of the Secretary of Agriculture, and that the Federal 
Trade Commission had no further power of regulation over the corporation, not- 
withstanding the fact that the Commission might have been considering regu- 
lation under complaint filed before the corporation became a packer. Since the 
power of the Federal Trade Commission is purely regulative and not punitive, 
it is clear that jurisdiction must exist at the time of the entry of its order. 
Jurisdiction at the time of the Commission’s act is not sufficient, for the order to 
be entered does not relate to past practices or to determined rights as of the time 
of the filing of the complaint as in an action at law, but commands or forbids 
action in the future. 


E'TC Docket No. 6409, Armour and Company (1956) 


Armour is a manufacturer and marketer of oleomargarine, in respect to which 
it was making certain advertising representations which were believed to be in 
violation of the Oleomargarine Amendment to the Federal Trade Commission 
Act, section 15 (a) (2). Complaint issued, but the hearing examiner dismissed 
the complaint because Armour & Co. was a packer within the Packers and Stock- 
yards Act and, therefore, not under the jurisdiction of the Federal Trade Com- 
mission. This decision was appealed to the Commission, which upheld the 
hearing examiner. 


ITC Docket No. 6172, Carnation Co., et al. (1956) 


This matter involves an alleged violation of section 5 of the Federal Trade 
Commission Act in connection with the respondents’ sale and distribution of 
ice cream, in connection with which they use a number of alleged unfair 
practices. In the course of the hearings, the respondents moved to dismiss the 
complaint on the ground that they had a wholly owned subsidiary, Albers Mill- 
ing Co., which in turn owned two concerns which packed dog food. Motion 
was denied by the hearing examiner, and the matter has not been appealed to 
the Commission by the respondents, which, however, are not estopped from 
entering this point on appeal to the circuit court in the event the Commission 


issues a cease and desist order in this matter and the respondents decide to 
appeal therefrom. 


FTC Docket No. 6458, Food Fair Stores, Inc. (1957) 

The complaint, issued by FTC last year, charges Food Fair with violating 
section 5 of the Federal Trade Commission Act by knowingly inducing suppliers 
to give preferential promotional allowances to the food chain. Food Fair oper- 
ates about 200 supermarkets and has a meatpacking plant at Elizabeth, N. J. 
During March 1957 the company filed a motion asking FTC to dismiss its com- 
plaint against Food Fair on the grounds that the Department of Agriculture 
has exclusive jurisdiction over trade practices of firms owning meatpacking 
plants. The Packers and Stockyards Act of 1921 defines a packer as any person, 
eorporation, or partnership owning a 20-percent or more interest in a meat- 
packing or meat-processing plant. The Federal Trade Commission Act was 
amended in 1921 to exclude any FTC jurisdiction over meatpackers. 


Case of Blanton Co., St. Louis, Mo. (1957) 


The Blanton Co. manufactures Creamo margarine. Blanton was accused 3 
years ago of implying that its margarine was a dairy product through the use 
of the “Creamo” name and such phrases in its ads as “cream enriched” and 
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” 


“sweet fresh cream.” FTC said this violated the oleomargarine amendment to 
the FTC Act and in January issued an order prohibiting the use of any ad 
terms suggesting Creamo is a dairy product. This order was issued after 
FTC had dismissed a similar margarine case against Armour & Co. because, 
FTC said, the law exempts packers from FTC jurisdiction and puts them under 
the Department of Agriculture. Blanton argued unsuccessfully before the Com- 
mission that the margarine amendment is not constitutional because it does not 
apply equally to competitors who are packers. Blanton has now carried this 
constitutional question into the United States Court of Appeals for the Highth 
Circuit. This poses a new threat to the Federal Trade Commission’s jurisdic- 
tion over the food industry. 

FTC Docket No. 6555, Renaire Corp. (1957) 

In October 1956 the Renaire Corp. of Pennsylvania, manufacturers of deep 
freezers and distributors of foods under a “buy and freeze” plan, was charged 
by the Federal Trade Commission with false and misleading advertising. The 
corporation and 11 allied distributing agencies were cited in the complaint. The 
Commission rejected a plea that the corporation was a meatpacker and therefore 
came under the jurisdiction of the Packers and Stockyards Act. On April 2, 
1957, the corporation filed a pettiion in the Third Federal Circuit Court of 
Appeals asking that the Commission’s decision be set aside since the corpora- 
tion processed approximately 5 million pounds of meat annually and is a packer 
as defined by Packers and Stockyards Act. 

Mr. Forses. I first want to quote from Bulletin No. 53 of Febru- 
ary 26, 1957, of the American Meat Institute, in which they wrote 
their members their reasons for opposing this legislation. They cited 
sixreasons. ‘The first reason that they cited : 

“There is no monopoly im the me: atpacking industry and the nature 
of the industry is such that monopoly 1s impossible.” 

I want to call the attention of the committee to the facts that while 
there have been great improvements in the breeding and some im- 
provements in the marketing of livestock, some improvements in the 
technique of processing meat, the same primary problem is there in 
which the livestock producers still have to sell their livestock to the 
companies that process the majority of the meat, and they are sub- 
ject to whatever effect on their market prices is determined by the 
companies processing the majority of the meat. 

The opponents of ‘this bill have tried to minimize the possibility of 
monopolies in this industry by quoting slaughter figures which tend 
to show that the large companies’ share of sli wghter has declined. 

I want to call the attention of the committee to the fact that 80 
percent of all of the livestock slaughtered is slaughtered by companies 
under Federal inspection, that, to you, Senator O’ Mahoney ys’ expres- 
sion the other 20 percent of the slaughter which is scattered over 
hundreds of small packers, some of them just local butchering plants, 
does not make the market for livestock, nor the market for meat, in 
this country. 

The 80 percent of the meat which is produced by these federally 
inspected plants govern the market prices for livestock and the price 
for meat to the consumer. 

Calling attention to the committee—and these figures are from the 
Department of Agriculture, that the 455 plants operating in 1955, 
going back to the year 1950, the percentage of federally inspected 
slaughter has not varied over 1 to 114 percent during those years. 

In the year 1950 the federally inspected slaughter amounted to 79.6 
percent. In 1951, 79.5 percent. In 1952, 79.1 percent. In 1953, 78.5 
percent. In 1 N54, 78.6 percent. 

Mr. McHvuen. Mr. Forbes, will you explain what these figures 
mean ¢ 
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Mr. Forses. These are the percentages of the totals of all commer- 
cial slaughter in the United States and this is the percentage which 
is slaughtered under Federal inspection. 

In 1955, 79.5 percent, and in 1956, this past year, it was 80.5 per- 
cent. 

I think the committee, if they were to investigate, will find that 
this 80 percent of total commercial slaughter, which represents 
that slaughtered under Federal inspection, the prices of livestock, 
paid for livestock, and the prices charged for meat at wholesale, they 
will find that 2 companies slaughtered approximately 40 percent and 
that 8 additional companies, 8 of the companies rated as the largest 
slaughterers, below the Big Two, the total of those 10 companies 
slaughtered approximately 68 percent of the livestock slaughtered 
under Federal inspection. 

Mr. McHvuen. Did you say that the Big Two did approximately 
40 percent of the slaughter ? 

Mr. Forses. Forty percent of the federally inspected slaughter. 

Mr. McHvuen. Who are the Big Two? 

Mr. Forses. Armour and Swift. The other companies are Wilson, 
Cudahy, Hormel, Morrell, Rath, Hygrade, Oscar Mayer, and Dubuque. 

Therefore, when you have such a concentration of economic power 
as expressed in terms of slaughter, there is also the potential of mo- 
nopoly in the meat business. We have experienced since 1948 the 
unfair and monopolistic practices by some of these large companies 
and in 1948 we brought the first formal case before the Packers and 
Stockyards Branch of the Department of Agriculture. 

Senator Warxrins. In 1948? 

Mr. Forses. In 1948. That was known as the Swift Red and White 
case, Which was a case of Swift using unfair trade practices to secure 
exclusive sales of all meat products with the Red and White Stores, 
a loosely gathered buying organization in the city of Tacoma, Wash. 

Senator Warxrins. What happened to that case? 

Mr. Forses. We filed formal application with the Packers and 
Stockyards Administration. Mr. Liljenquist and I called on Mr. 
Millard Cook, who at that time was administering the Packers and 
Stockyards Administration. Mr. Cook told us that he had no staff. 
He had no money, but that he would take the matter up informally 
with Swift. 

We had heard nothing further from Mr. Cook and we took the 
matter up then with the Department of Justice through the Seattle 
office of the Department of Justice. We did not receive any action 
from them, only an acknowledgment of our letter. 

Senator Watkins. When was this, 1948? 

Mr. Forses. That was in 1948 that we filed the complaint, and in 
the first part of 1950 we took the matter up with the office of the 
Department of Justice in Seattle, Wash. 

Senator Watkins. You say you didn’t receive any satisfaction ? 

Mr. Forses. No satisfaction, not even a reply from the Packers and 
Stockyards Administration that they had taken any investigative 
action whatsoever, and an siennielipdiateee' of our letter from the 
Seattle office of the Department of Justice. 

Senator Warxkins. How about when you went to the Department of 
Justice? Did you receive a reply to that? 
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Mr. Fores. The Department of Justice—we received an acknowl- 
edgment of our letter from them, but received no further action. So 
we gave up going to the Packers and Stockyards Branch. The next 
violation was by Armour & Co. in the Portland area in 1952 when we 
felt that the only relief that we could secure was through the Federal 
court in Portland and we did prepare an injunctive proc eeding ¢ against 
Armour & Co., who in that case had sent to residents of the Portland 
area, in 2 counties in Oregon, and 2 counties in southern Washington 
adjacent to Portland. These coupons were sent to the occupants of 
such a number on a street and they were redeemable for 15 cents a 
pound on a pound of Armour Star frankfurters. 

The retailer who handled these coupons received 2 cents for him- 
self in addition to 15 cents per pound credit on each pound of Armour 
Star frankfurters or a total credit of 17 cents per pound. 

After the campaign went into effect in 1952, we then decided that 
we couldn’t begin court proceedings because we would be accused by 
the retailer if he had to refuse to redeem these ¢ oupons, of his pointing 
to the fact that the independent packers were the cause of the coupons 
not being redeemed, and thus we would be in bad repute with con- 
sumers. 

Senator Warkins. That would hurt your independent group, would 
it not, in doing business with these people ? 

Mr. Forses. That is right. 

Mr. Cuumpris. Mr. Forbes, so the record will be clear, this action 
was limited to that a that you mentioned, in Oregon and the lower 
part of Washington? Not all over the U nited States? 

Mr. Fores. Yes. Those two areas in 1952. We learned that 
Armour was going to institute their campaign again in the begin- 
ning of the swnmer of 1953, and to extend it to the Puget Sound area 
of Seattle and Tacoma. 

Therefore, before the campaign could get under way, we had the 
attorneys for our association representing our members, draw up 
the injunctive proceedings, and then we wrote a letter to President 
Specht of Armour & Co. stating our reasons why we felt that this 
was not only an unfair trade practice but that it violated several of 
the antitrust laws, including the packers’ consent decree. 

Mr. McHvuen. Was that matter also brought to the attention of 
either the Department of Justice or the Department of Agriculture? 

Mr. Fores. No, sir. We were going direct to the Federal court 
under an injunctive proceeding because we felt we could get no relief 
from either Agriculture or the Department of Justice. 

Senator Warkrns. You had already tried once and you didn’t get 
any response. 

Mr. Fores. That is right. 

Senator Warkrns. So you decided to go to the court direct ? 

Mr. Forsrs. Yes, sir. ‘I have here for the record the coupon which 
was sent to the consumer. I have a copy of the civil action which we 
were to institute against Armour & Co. I have a copy of our letter 
to President Specht and his reply. 

Senator Watkins. Do you wish to offer those for the files of the 
committee ? 

Mr. Fores. Yes, sir. 

Senator Warkins. They may be filed with the committee’s exhibits. 

Mr. Fores. Yes, sir. 
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Senator Warxrins. We won’t necessarily print them in the record 
unless we determine later that they should be printed but we will 
accept them at this point as exhibits. 

Mr. Fores. I might state, Senator, that these have been with the 
Department of Justice in connection with the consent decree matter. 

Senator Warxrins. Can yousupply copies? 

Mr. Forses. We could supply photostats or copies. Would that 
be acceptable? Because they may want that file back. 

Mr. McHveu. That will be fine. 


F. W. Specut, Esq., 
President, Armour & Co., 
Chicago, Ill. 

Dear Mr. Specutr: Last year Armour conducted an intensive sales campaign 
with respect to frankfurters in parts of Oregon and Washington, distributing 
coupons to consumers, each coupon being redeemable for 15 cents toward the 
purchase of a pound of frankfurters. We understand that a similar campaign 
is contemplated, or under consideration, for this year. 

We call your attention to the following considerations: 

1. Use of those coupons seems plainly to constitute an unfair trade practice 
under the code of trade practices of the American meatpacking industry, particu- 
larly paragraphs D and F of the general rules. 

2. The use of the coupons in this matter appears also to violate the Oregon 
Anti-Price Discrimination Act, the Washington Unfair Practices Act, and the 
Federal Robinson-Patman Act. 

3. Numerous of our members suffered substantial damage as a direct result of 
your campaign of last year, and would suffer additional damage from a new 
campaign. 

In light of the foregoing, if the practice is repeated we shall be compelled to 
initiate xappropriate proceedings. We hope, however, that the practice will not 
be resumed. 

Very truly yours, 


May 26, 1955. 


E. F. Forres, 
President and General Manager. 


ARMOUR & Co. 
Chicago, Iul., June 12, 1953. 
Mr. BE. F. Forses, 
President and General Manager, 
Western States Meat Packers Association, Inc., 
San Francisco, Calif. 


DEAR Mr. Forses: I was glad to receive your letter of May 26, and the reason 
for not answering it more promptly is due to my being away on an extended 
trip. 

Regarding the frankfurter advertising program, in checking with our people 
who inaugurated the program I find that they were quite surprised because they 
had no idea there was anything objectionable about it. On the other hand, we 
do not want to take advantage of anyone, and certainly not if it is unfair. We 
strive to take every precaution to make sure that our operations are within the 
law. 

We are in a very competitive business, as you well know, and we adopt vari- 
ous competitive plans to sell our products, which is common with most opera- 
tors in our industry. 

I am glad to find that at the time your letter was received we were in the proc- 
ess of canceling the Portland program because our legal department discovered 
there were some technical points, with relation to licensing meat dealers, which 
are doubtful. We have been assured, however, that our plan was legal in other 
respects, including those mentioned in your letter. 

You undoubtedly recall that we have never agreed to abide by the code of fair 
practices promulgated by the Secretary of Agriculture. However, we have 
tried to follow its provision on a voluntary basis. Our plan as set up in Port- 
land was in compliance with the code as we interpret it. 

Inasmuch as the Portland program has been canceled for the time being, there 
probably is no point in discussing the natter further at this time. Le me assure 
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you that we want to cooperate with the members of your association insofar as 
we are permitted to do so. Everyone in our industry is confronted with a com- 
plexity of regulations and we can only do our best to interpret them and follow 
them. 
Sincerely yours, 
F. W. SPECHT. 

Mr. Forees. It also contains the other complaints, too, that we had 
formally filed with the Packers and Stockyards Branch of 135: to» Dats 

Senator Warkrins. You mean the complaints—— 

Mr. Forses. That we have made with the Department of Agricul- 
ture in the last several years and this year. 

Senator Warkins. The one that you testified to previously, as a 
result of the complaint you had made 

Mr. Forsgs. Yes, sir. 

Senator Warxkins. Do you have copies of the complaint that you 
made to the Departments of Agriculture and Justice and your corre- 
spondence ¢ 

Mr. Forspes. Yes, sir. 

Senator Warktns. We will receive copies of that correspondence 
and those complaints for the files. 

You may prepare copies of those or submit your own copies, which- 
ever you want. We will have them made part of the exhibits in the 
case in this hearing. 

(The material referred to follows :) 





OcToBER 11, 1949. 
CHARLES L. WHITTINGHILL, 


Chief, Northwest Office Antitrust Division, Depurtment of Justice, 
United States Courthouse, Seattle, Wash. 


DEAR Mr. WHITTINGHILL: Thank you for your letter of October 10 with refer- 
ence to the Swift & Co.-Red & White Stores deal. 

When this arrangement was first made between Swift & Co. and Red & White 
Stores at Tacoma, it had serious effects. Frye & Co. lost some good steady 
customers for the time being. However, as time has gone on, the deal does not 
seem to be working out so well for Swift and we are regaining customers that 
we had lost. 

The last report from our salesman on this was that he did not regard the 
matter seriously at this moment and suggested that we stand by and await 
any change in the situation. 

Carstens Packing Co. was also vitally concerned at one time and may still be. 
We have not checked with them lately. Since their plant is in Tacoma, they 
may feel the effects more drastically than we do with a plant in Seattle. 

If Carstens are desirous of proceeding with the matter, Frye & Co. will be glad 
to furnish information that we have gathered by our salesmen in the Tacoma 
territory and also by our vice president, Mr. Schlegel, who made a personal 
investigation shortly after the deal was started. Unless Carstens are interested 
in proceeding with the matter, we would suggest that your file not be closed 
and that your department check with us in 6 months’ time and if there is no 
change in the situation you could possible close your file then. 

We understand that this was meant as a forerunner of other similar arrange- 
ments to be made by Swift but this experiment may have been disadvantageous 
and discouraging so that other similar arrangements may not be made. 

We gave the substance of our information to Mr. Forbes and presumably this 
has been passed on to the Department of Justice by Mr. Liljenquist. In essence, 
the arrangement appeared to be that the store would purchase exclusively from 
Swift and would in turn receive benefits of the specialty men sent out b+ Swift 
together with special advertising together with special considerations o1 fresh 
beef. This worked like a charm for a while but soon the retailer began sopping 
or found his customers wanted variety and competition has tended to be restored. 

Respectfully yours, 
FRYE & Co., 
W. S. GREATHOUSE, 
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[Confidential ] 


DECEMBER 15, 1949. 
Mr. CHARLEs L. WHITTINGHILL, 
Chief, Northwest Office, Antitrust Division, Department of Justice, 
United States Courthouse, Seattle, Wash. 

Dear Mr. WHITTINGHILL: The following is a summary of our data on the Red 
& White deal made by Swift & Co. in Tacoma, Wash. 

You will appreciate the confidential nature of this information. 

1. Under date of September 4, 1948, Mr. Ben Emerson, our salesman in Tacoma, 
reported to us the following: 

“Monday night, Swift & Co. entered into agreement with the Red & White 
meat markets to supply them exclusively—on a trial basis. Two markets with- 
held decision. 

There are 27 Red & White stores in Tacoma and vicinity. Of these, 17 have 
standard meat markets * * *. Of the 17 standard markets, 7 deal with Frye & 
Co. Two of the 7 are excellent customers, favoring us heavily, and the other 5 
are always good for some business and frequently a good-sized order. 

Not one of the Red & White markets could be called a big-volume unit. All are 
one man markets, indiivdually owned or leased by the butcher. The deal was 
arranged between Swift and the West Coast Grocery Co., sponsors of the Red 
& White System, in an effort to standardize meat grades and meat products 
in all units—especially for the support of their week-end newspaper advertising. 

The plan is to take effect about the middle of September. Swift has assigned 
a salesman to this group exclusively. The orders will be shipped directly from 
the Portland plant—bypassing the local Swift branch house. * * *” 

2. After the deal had gone into effect, Frye & Co.’s fresh meat sales dropped 
markedly. For the week of November 19, our fresh meat sales in the Tacoma 
territory were less than half of the average for our fresh meat sales for the pre- 
vious 16 weeks. Our sales of other items, such as sausage, smoked meats, canned 
meats, produce, and lard remained fairly equal to the average and our sales 
department gave as the reason for this sharp decline in fresh meat sales the 
following : 

(a) The decrease was in beef tonnage almost exclusively ; 

(b) The tieup between Swift & Co. and the Red & White stores resulted in 
the loss of 6 beef accounts, all of whom were formerly consistent buyers of our 
beef, namely, A. P. Bjerge, 7202 Pacific Avenue, Tacoma ; Jerry Delano, 230 North 
K Street, Tacoma: Kenneth Riffle, 3118 North 21st Street, Tacoma; Manley- 
Davis Food Store, Route 9, Box 868, Tacoma; Martin Nowicki, 3815 North 26th 
Street, Tacoma ; Kenneth H. Schutt, 3902 North 34th Street, Tacoma ; 

(c) At the same time Armour & Co. was cutting its price on beef from 2 cents 
to 3 cents per pound under the prevailing prices of competitors which affected, 
more or less, 15 of our beef accounts. 

3. Following this report, we asked Mr. E. J. Schlegel, head of our beef depart- 
ment, to make a personal survey of the Tacoma territory and to report. Under 
date of December 9, 1948, Mr. Schlegel reported that A. B. Bjerge thinks the 
Swift deal helps his business but he likes to buy from other packers. Manley- 
Davis is 100 percent Swift & Co. and says the uniformity of beef and other 
products helps a lot as well as the magazine and radio advertising. Swift has 
two men who look after these markets and put up signs and banners all over 
the place advertising Swift’s branded meats, premium hams, etc. 

Martin Nowicki is not entirely sold on the program as he likes to buy from 
other packers. He buys from Frye and Carstens to some extent. He is not so 
sure that Swift will be able to keep up the uniformity on their products. 

Kenneth H. Schutt is 100 percent Swift and shows big improvement in his 
business and says it is the best way to buy. 

Ken Riffle shows no special partiality to Swift, buys some beef, lamb, and 
franks from Frye, says he likes to buy on the open market, but the majority of 
his products were from Swift & Co. 

Jerry Delano seems pleased with the Swift program but he was not very 
talkative. 

Mr. Schlegel further reported that Armour & Co. had cut beef prices markedly 
and that one retailer stated to him that Armour always cuts beef prices in the 
fall, but he did not know why. 

4. Our information is that no discount is given as such and there is no written 
agreement. There appears to be a verbal understanding that as the volume 
increases, the price will be more advantageous to the retailer. We are further 
informed that a former manager of Swift's on the coast indicates that Swift has 
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been working on this deal for about 2 years. We are further informed that a 
representative of Swift’s from the San Francisco office and a beef cooler man 
from Portland were in Tacoma to sell the deal to the retailers. 

5. Ads from the Tacoma and Seattle papers were forwarded to Mr. Forbes at 
the Western States Meat Packers Association office in September 1948. 

6. By May 17, 1949, our Tacoma salesman reported as follows: 

“The Swift & Co. agreement with the Red & White markets is losing ground 
here steadily since the first of the year, and particularly the past few weeks. 

“They have done well in the sale of small items such as bacon, ham, sausage, 
and smoked items, but on beef they have had to share the business with all 
the rest of us. 

“Among my Red & White customers formerly lost to Swift, I have been able 
to recapture some ground, but not to the point where we are the most-favored 
packer. 

“Swift’s have 2 men full time selling these 35 to 40 markets in the Tacoma- 
Olympia area and the general feeling here is that it is a costly experiment, and 
we are waiting now for Swift to get fed up and abandon the idea. With beef 
tonnage down for them for the next 3 months, it will be interesting to see how 
determined they are. As stated last fall, their timing to begin the deal was 
most favorale; it is tougher for them now.” 

We have had no intimation that the deal has been abandoned. We believe the 
foregoing sets forth the substantive facts. If we can be of any further service, 
kindly call on us. 

Respectfully yours, 
FRYE & Co. 
W. S. GREATHOUSE. 


[Confidential ] 


714 UNITED STATES COURTHOUSE, 
Seattle 4, Wash., December 16, 1949. 


Re Swift & Co. exclusive dealing contracts. 


Mr. W. 8S. GREATHOUSE, 
President, Frye € Company, 
Post Office Bow 3367, Seattle 14, Wash. 

DEAR Mr. GREATHOUSE: Thank you very much for your letter dated December 
15, 1949. The facts you have set forth therein are very interesting. It ap- 
pears that as time goes on the effect of these Swift contracts on your business 
has been decreasing. However, as you have said “we have had no intimation 
that the deal has been abandoned” and it seems not improbable that the more 
marked effect which such contracts had on your business shortly after they 
were made effective may recur with an even more drastic effect. 

Taking advantage of your most kind offer to be of further service, I should 
like to point out that there are two major factors in this situation, either one 
of which may be involved when and if any action is ultimately taken. The 
first factor is the extent to which Swift & Co. has made such exclusive deals 
in markets other than Tacoma. I take it from paragraph 4, page 3 of your 
letter (last sentence), that such exclusive deals may also have been made by 
Swift in California and Oregon. 

The second factor which was briefly referred to in my letter to you on Octo- 
ber 10, 1949, concerns the extent to which the Swift contracts have foreclosed 
your normal market outlets. 

With respect to the first factor above, we will appreciate any information you 
may have with respect to similar Swift contracts, whether written or oral, in 
California and Oregon. 

With respect to the second factor above, it will be important to have a compari- 
son between that portion of your market outlets which have been blocked or 
partially blocked by reason of such contracts with that portion of your market 
outlets which have not been affected. Some sort of volume comparison here 
would be of more value than a comparison between the number of outlets. 

You may rest assured the information will be treated as confidential. 

I am sending a copy of this letter to Mr. E. Floyd Forbes, Western States Meat 
Packers Association, Inc., 604 Mission Street, San Francisco, Calif., and will 
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request his assistance in obtaining information with respect to the first factor 
mentioned above. 
Thank you for your assistance. 
Very truly yours, 
HERBERT A. BERGSON, 


A 

Assistant Attorney General. a 

CHARLES L. WHITTINGHILL, . 

Chief, Northwest Office, Antitrust Division. 0 





DEPARTMENT OF JUSTICE, 
Seattle 4, Wash., December 16, 1949. f 
Mr. E. FLoyp Forses, 
Western States Meat Packers Association, Ine., 
San Francisco, Calif. 

Dear Mr. Forses: I am enclosing herewith a copy of a letter I have today 
written to Mr. W. S. Greathouse, president of Frye & Co., Seattle, in response 
to his letter of December 15, 1949, a copy of which I understand you have. 

I will appreciate it if there is any information which you feel free to give to 
me concerning the subject matter described in the enclosed letter. 

Thank you for your assistance. 

Very truly yours, 
HERBERT A. BERGSON, 
Assistant Attorney General. 
CHARLES L. WHITTINGHILL, 
Chief, Northwest Office, Antitrust Division. 


DECEMBER 21, 1949. 
Mr. CHARLES L. WHITTINGHILL, 
Chief, Northwest Office, Antitrust Division, Department of Justice, 
Seattle 4, Wash. 

Dear Mr. WHITTINGHILL: Answering your letter of December 16, with respect 
to Swift & Co., making similar deals with retailers here in California to that 
which they made with the Red & White Stores in Tacoma— 

I might state that about a year ago Swift & Co. put on a tremendous campaign 
here in California to try and put over their exclusive deals with retailers, but 
were not successful in carrying out this campaign. We find that while some 
retailers signed up at first with them, they gradually drifted away. However, 
it does seem that it is a definite program of Swift & Co. to put in these exclusive 
deals, not only with chains, both national and local, but also with supermarkets 
and other smaller retail markets, and that they put this policy into effect wher- 
ever they can get it established. 

We think it is a definite violation of the code of trade practices of the American 
meat industry, and also in violation of the Sherman Act and the Robinson- 
Patman Act. We think the Red & White deal at Tacoma is the clearest example 
that can be found at present here on the Pacific coast, and that there is ample 
evidence of law violation in this case. Naturally, if they are successful in es- 
tablishing such a policy in any one area, then they could use that as a selling 
point to retailers in other areas. 

We hope that the Department of Justice will see that this policy is dis- 
continued by Swift & Co. 

Very cordially yours, 
E. F. Forses, President. 


DEPARTMENT OF JUSTICE, 
Scattle, Wash., December 27, 1949. 
Mr. E. F. Forses, 
President, Western States Meat Packers Association, Inc., 
San Francisco, Calif. 

Dear Mr. Forses: Thank you for your letter of December 21, 1949, concerning 
the Swift & Co. exclusive dealing contracts. If perchance you discover other 
situations similar to the one in Tacoma I should appreciate being informed. 

Thank you for your kind assistance. 

Sincerely, 
HERBERT A, BERGSON, 
Assistant Attorney General. 
CHARLES L. WHITTINGHILL, 
Chief, Northwest Office, Antitrust Division. 
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Mr. Forses. We received a reply from President Specht. 

Senator WarkiNs. Who is President Specht ? 

Mr. Forses. Of the Armour Co., that in the opinion of their legal 
counsel they felt that there was some question of the legality of their 
arrangement with the retailer and, therefore, they were discontinuing 
or calling off the campaign for 1953. 

Now, that is the procedure which we had to go through in order to 
stop Armour & Co. with, what you might term, a bribe to the con- 
sumers in that area to purchase their patronage through this redeem- 
able coupon which was redeemable for 15 cents a pound on a pound 
of frankfurters, plus 2 cents to the retailer for handling the coupons. 

Senator Wark.ns. To make the file complete, will you submit a copy 
of the letter from the president of Armour / 

Mr. Forses. Yes, sir. 

Senator Warkins. That will be made a part of the file, as well. 

(The document referred to follows.) 

Det Monte Meat Co., 
Portland, Oreg., April 21, 1953. 
WEsTERN Srates MEAT PACKERS ASSOCIATION, INC. 
San Francisco, Calif. 
(Attention: Floyd Forbes. ) 

Dear Froyp: Fritz has advised me that you have requested information 
regarding the coupon method Armour & Co. has used. 

Last summer, starting May 12, Armour & Co., of Portland, Oreg., apparently 
had their Chicago office or some advertising agency mail coupons to occupants of 
certain areas of this district. This coupon was worth 15 cents to the consumer 
on the purchase or 1 pound of franks at the retail price level. On May 19 they 
did likewise, and also on May 26 they did likewise. As I recall, this campaign 
or coupon distribution lasted until the 3ist of July 1952. 

They also supplemented this campaign with huge posters reading: “Redeem 
Your Armour 15-Cent Frank Coupon Here.” These large posters, of course, were 
given to the retail markets for them to display in their stores. 

Needless to say, this campaign last summer disturbed the local sausage situa- 
tion considerably, and what we are more concerned about at the moment is that 
there is a rumor that they are again going to repeat this campaign. If there 
is any legal action that can be taken by western meatpackers I think we should 
get busy immediately and try to head off same. I am enclosing 1 of these coupons 
which is the only 1 I have, and I shall appreciate you returning same for my 
files upon your examination of it. 

With kindest personal regards, I am, 

Very truly yours, 
E. C. Maio, Del Monte Meat Co. 
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PoRTLAND, OrREG., December 15, 1958. 


Mr. P. N. JARVIS, 
Executive Vice President, Swift & Co. 
Chicago 9, Iil. 


Dear Sie: As Secretary of Portland Provision Co., I recently forwarded on to 
you an authorization directed to the American Meat Institute authorizing it to 
release slaughter records of our company for your use in the proceedings brought 
against you by the Government which you stated will commence on January 
19, 1954. 

During the time that Mr. Justice was the manager of the Portland plant, your 
company generally maintained excellent relations with the trade here in Port- 
land. 

Recently we have had many complaints in this area concerning the trade 
practices of Swift & Co., however. These complaints among other things have 
consisted in the following : 

(1) The sales promotion in the Seattle area where the Swift & Co. customers 
gave away 1 pound of Swift & Co. sausage with each chicken purchased. 

(2) We have been advised that for the past several weeks Swift & Co. has 
purchased large numbers of the fed cattle coming to the Portland stockyards at 
prices from 23% cents to 24 cents and which cattle have been, we are advised, 
sold dressed on the market at 39 cents. Assuming that the cattle would dress 
60%, it would appear to us that these prices may be below cost. 

We are further advised that this new policy has resulted in a tremendous in- 
crease in slaughter at the Portland plant and a resulting hardship to independent 
competitors. 

The foregoing facts are brought to your attention for the reason that I 
am sure you have no desire to harm the independent packers by any improper 
or unauthorized trade practice or by selling mechandise at less than cost. Port- 
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land Provision Co. furnished you with the information which you requested 
believing in your good faith and in the integrity of your organization. 
Very truly yours, 


Grorce W. Mean, 
Attorney at Law. 


Tacoma, WaAsH., December 24, 1958. 
Mr. BE. F. ForseEs, 


Western States Meat Packers Association, 
San Francisco, Calif. 


DeAR Mr. Forses: Enclosed please find the 1-cent sale of Swift’s again that 
I was telling you about over the telephone. We have several of these purchases 
now in the freezer with the receipts. Whenever you are ready for them, let me 
know and I will send them to you. 


Best regards and a merry Christmas and a happy new year to you and Mrs. 
Forbes and your office gang. 
Sincerely, 
CARSTENS PACKING Co., 
J. P. SEABECK, 
Assistant Manager. 

Mr. Forses. We found, in going into the question of costs that the 
average price of frankfurters in that area being sold by every reput- 
able company was 45 cents a pound. The return to Armour & Co. 
from that wholesale price which was their wholesale price at the time 
was 17 cents less than the going 45-cent price, and that was below the 
cost of anybody manufacturing the top grade of frankfurters in that 
area. 

So it was a case where the smaller packer could not meet such com- 
petition in such a drastic reduction in price below cost. 

Mr. McHueu. How long did this campaign last ? 

Mr. Forses. It lasted all during the summer of 1952 and most of 
our members estimated that they lost as much as 50 percent of their 
sausage business to Armour & Co. that summer. Armour operates a 
plant in Portland, Oreg., where it slaughters and manufactures 
sausage. 

Mr. McHveu. After the program was discontinued, what was the 
experience of your own members in recouping any of their loss? 

Mr. Forses. Our people were able to regain most of their accounts 
when competition became equal. 

Mr. McHvuen. All of them? 

Mr. Forses. Practically all of them; yes. Their business went 
back to normal where they had to compete on a normal basis. 

Senator O’Manonry. Off the record. 

(Discussion off the record.) 

Senator O’Manonery. Thank you, Mr. Forbes, for your patience 
with us. You may now proceed. 

Mr. Forves. I would like to call the attention of the committee 
to the second argument of the opponents of this bill which reads as 
follows: 

The Packers and Stockyards Branch has done an effective job of regulation 
as evidenced by the fact that the many prosecutions of the Department of 
Justice have resulted in no convictions. 

I would like to refute that because I feel that the cases to which they 
refer are some of the antitrust suits brought by the Department of 
Justice against the large packers which either the packers won or the 
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actions were dismissed by the Government. The Packers and Stock- 
yards Branch, in its duty to enforce unfair trade practice laws, had 
nothing to do with those antitrust suits brought by the Department 
of Justice. 

Senator Warxins. Do you have a list of those cases ¢ 

Mr. Forses. No, I do not, Senator. 

Senator Warkrns. Could we have them furnished for the record? 

Mr. Forses. Yes, sir. I am sure we can. 

Senator Warxtns. The dates when they were filed and pertinent 
information with respect to them. 

Mr. Forses. Yes, sir. 

Senator Watkins. I would like to check those personally and see 
just what happened to them. 

Mr. Fores. Now, to offset that argument of the opponents of this 
bill I have a record here which started on August 6 following the 
hearing of the committee in June of last year when we again made 
an attempt to get some action on unfair trade practices that were 
being carried on in our nine-State area, and on August 6 we wrote to 
the Secretary of Agriculture and asked that he have packers in report- 
ing to the Department of Agriculture under title II of the Packers 
and Stockyards Act, report their operations on fresh meats and pack- 
inghouse products separ ately from all of their other food operations 
and all of their other unrelated operations so that we might see 
whether these large packers were actually using meat as a loss leader 
and making up the losses from profits on other items. 

We asked the Secretary of Agriculture to do this in requiring his 
reports for fiscal year 1956. We asked first, that packers report the 
profit or loss on their fresh meat operations; second, profit or loss on 
edible packinghouse products; third, profit or loss on nonedible pack- 
inghouse byproducts; fourth, profit or loss on all food operations 
re meat; fifth, profit or loss on all other business activities engaged 

, listing ee ach business by company name or division of the parent 
ben patiy, the nature of the business and the profit or loss of each such 
enterprise; sixth, information showing losses sustained in the various 
geographical areas designated by the Department on fresh meat and 
packinghouse products where such losses occurred. 

We have not as yet received an answer to that letter except just a 
normal acknowledgment of the receipt of - letter. 

Beginning on August 30 and through January 23, we have filed 

7 formal complaints with the Packers and Stockyards Branch run- 
ning from complaints of packers starting with 1 national packer, a 
subsidiary, whose tactics or practices in the San Francisco Bay area 
were to go to hotels and restaurants and say to the buyer, whatever 
the other fellow’s price is for that grade of meat, our price is 5 cents 
less. 

That type of competition, no small operator can meet. We asked the 
Department—these complaints all came from members of ours and 
about half of these complaints are from States outside of California. 
They are about evenly divided. We hs Ave never received an acknow!- 
edgement from Mr. Sinclair, the Chief of the Packers and Stoc kyards 
Branch, of receipt of that formal complaint. And that is all. That is 
8 months ago. 

Our next complaint was against Swift & Co. in the southern Oregon 
area where they deliberately. threw an arbitrary reduction in the price 
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of beef set out to eliminate competition in that area. That beef wa 
brought from their Idaho plant at Boise and sold at 4 cents a oud 
less than they were charging the rest of the State of Oregon for the 
same grade of beef out of their Portland plant. 

Senator Warkrys. Is there : any situation whereby they were trying 
to meet competition of any other packer ? 

Mr. Forsrs. No, because the very packers who were affected were 
buying their steers, feed-lot steers, in Idaho right in competition with 
Swift & Co., paying the same price, tr ansporting the live animal to 
Klamath Falls to be slaughtered, and Swift was buying the steers 
and slaughtering them at Boise and trucking the dressed meat by 
public carrier to Klamath Falls. 

The actual cost of that beef to our men was 381% cents. Swift 
came in there selling the same beef at 36 cents. We asked the Packers 
and Stockyards Branch to investigate that situation, and they did, but 
we have never had a report. 

I know that they had two investigators on that. 

Senator Warkins. You don’t know whether they took any action 
against them or not / 

Mr. Forsers. No. No action taken, but I know that the investigators’ 
reports have been in for months. 

Senator Warkins. How long did that condition exist in Oregon ? 

Mr. Forses. As far as I know, it may be existing today. However, 
I haven’t had any complaints from that area because in some of these 
instances where we did make these complaints, the packers—for in- 
stance, in Montana, where we made a complaint against Armour, Swift, 
and Wilson, who had a coupon campaign in which various prizes were 
given for so many coupons, that following the investigation— 
Armour & Co. stopped their campaign but Wilson and Swift did not. 

For instance, in this particular case in Montana, Packers and Stock- 
yards Branch used their Packers and Stockyards Branch men stationed 
at Billings, whose duty is to investigate and regulate the livestock 
transactions on the public markets there and at other posted markets in 
Montana. They used these men as investigators. 

Following that, Armour did discontinue their campaign but Swift 
and Wilson did not. We had another complaint which we filed on 
December 20 in which it was alleged that Swift was furnishing meat 

cases to display meat free of charge to the Albertson stores in Utah. 
T understand that there is a complaint against Swift for furnishing 
ice cream freezers to retailers, that has been pending before the 
Packers and Stockyards Branch, I understand, for some 2 years, being 
under investigation. 

Mr. McHven. This is the complaint you speak of as December 
20—what year? 

Mr. Forpes. 1956. These are all in 1956. 

On November 29, 1956, the wife of one of the packers was demon- 
strating his products in Albertson stores in Salt Lake City. She 
was told by salesmen if they would furnish cases they would get more 
of their product into the Albertson stores. So he was the one that 
complained to us, and we asked the Packers and Stockyards Admin- 
istration to investigate. 

Mr. McHvueu. Did you do this just by the referral of this letter to 
the Department of Agriculture? 
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Mr. Forses. We wrote them a formal letter of protest, a formal 
report asking them to investigate. 
(The correspondence referred to follows :) 


Exuisit D 
Aveust 30, 1956. 
Mr. Lee D. SInciar, 
Chief, Packers and Stockyards Branch, Livestock Division, 
Agricultural Marketing Service, 
Washington, D.C. 


Dear Mr. Stncratr: We appreciate your interest in investigating the merchan- 
dising practice of Swift & Co. in the Klamath Falls and Medford, Oreg., areas to 
determine if the circumstances involving the sale by Swift & Co. constitutes an 
unfair trade practice. 

In order that you might have a written report from the Western States Meat 
Packers Association, Inc., concerning what knowledge we have of the situation 
I am giving you this letter to confirm the information which you have already 
received by telephone. 

The information below is given to you in confidence. We desire to assist you 
as much as possible in bringing about whatever correction is desirable. We 
learned from Bill Rehfuss of the TP Packing Co. at Klamath Falls that Swift 
& Co. on approximately August 1, 1956, had cut the market price on choice beef 
in the Klamath Falls and Medford areas to 36 cents. 

The market price on choice grade steers, alive in Idaho was 21 to 2114 cents 
per pound. Swift & Co. is supplying beef in Klamath Falls and Medford from its 
Gem State plant in Boise. 

The Klamath Falls packers had been buying some of their live cattle supplies 
in Idaho at 21 cents and were receiving 38% cents from the retailers for the beef 
from these cattle. These cattle costing 21 cents in Idaho, plus the freight to 
Klamath Falls, made them cost from 37 cents to 38 cents a pound for the beef. 
Therefore, when Swift & Co. comes into that market with United States choice 
grade beef at 36 cents it is below the cost of our member packers for this type of 
beef. 

Contrasting the sale of choice grade beef at Klamath Falls and Medford at 
36 cents, Swift & Co. was getting 40 cents for this grade of beef in Portland and 
40 cents was the going price not only in Portland but in Seattle and San Fran- 
cisco. Why in the same State should Swift & Co. sell the same grade of beef at 
4 cents a pound less? We feel that they are doing this for one reason only and 
that is to sell this beef below cost in order to eliminate competition in the 
Klamath Falls and Medford areas. 

We appreciate your willingness to investigate this matter and find out how 
Swift & Co. feel they can justify such actions. This appears to be another 
example of how the national packer can destroy competition by selling its prod- 
ucts in one area for less than cost and making it up in other areas in the same 
State or in other regions, or from the sale of products not even related to the 
meat packing industry. 

With best regards, I am 

Sincerely yours, 


L. BLAINE LILJENQUIST. 


EXHIBIT FE 
Avue6ustT 30, 1956. 
Mr. Lee D. SINCLAIR, 
Chief, Packers and Stockyards Branch, 
Livestock Division, Agricultural Marketing Service, 
Washington, D.C. 

DEAR MR. Srncriair: In accordance with our telephone conversation, I have 
outlined in writing the complaint we received from the hotel-supply houses in 
San Francisco against the Davidson Meat Co., a subsidiary of Wilson & Co. 

The market for beef cuts in northern California in early August was at 1 to 2 
cents a pound higher on the U. 8S. Choice grade than Los Anegeles, yet Wilson 
& Co., in San Francisco, through the Davidson Meat Co., was selling beef to hotel 
and restaurants at much lower prices than they were charging the hotel and 
restaurants in Los Angeles. 
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Based on the current price of choice beef carcasses in the San Francisco Bay 
area, Wilson & Co. were selling choice beef cuts in the San Francisco area at 
prices below cost. These low prices were enabling the Davidson Meat Co. to 
secure accounts and eliminate competition which they could not secure away 
from independent wholesalers on an equal basis. 

We appreciate your willingness to take steps to fully investigate this situa- 
tion and to stop this practice if your investigation substantiates that these actions 
constitute unfair trade practices. 

Our association and our members will be glad to supply any additional in- 
formation which we might have to aid the investigation. 

With best regards. 

Sincerely yours, 
L. BLAINE LILJENQUIST. 


DECEMBER 26, 1956. 
Mr. Lee D. SINcLarr, 
Chief, Packers and Stockyards Branch, 
Agricultural Marketing Service, Department of Agriculture, 
Washington, D. C. 

Dear Mr. Srnciarr: Enclosed are copies of two letters dated November 29, 
1956, to Mr. E. F. Forbes, Western States Meat Packers Association, from Paul 
McFarland in Salt Lake City. 

You will note that both of these letters refer to various practices which Mr. 
McFarland regards as unfair competition. I am forwarding them to you for 
your consideration with the hope that you will be able to have these practices 
investigated. 

With best regards, I am, 

Sincerely yours, 
L. BLAINE LILJENQUIST. 


NOVEMBER 29, 1956. 
Mr. E. Fioyp Forses, 
Western States Meat Packers Association, 
San Francisco, Calif. 

DeaR Fioyp: I am going to continue to send you the information as I 
accumulate it in regard to unfair practices of the large packers, so that we 
can build up a file. 

The newest rumor is that Swift furnished all self-service meat cases in the 
Albertson stores free of charge, and one of Albertson’s clerks told my wife late 
last summer, when she was demonstrating our products in one of the markets, 
that if we would furnish self-service cases like Swift we might could get our prod- 
uct into Albertson’s stores. I haven’t heard that the big packers are doing this 
type of merchandising in any other chainstores, but they definitely are buying 
part of the advertising that goes into the full-page newspaper ads week to week 
and in the Albertson case I think that we could go to the local newspaper and get 
tearsheets of their weekly ads since they have opened up in this area and prove 
that 98 percent of their meat ads are tied in to Swift products. There must be 
some connection. 

Hope we can continue to dig up this sort of information, and build a real strong 
testimony to be given at the proper time. 

Yours very truly, 
ARCHIE McFARLAND & Son, 
PauL McFARLAND, 
President-General Manager. 


NOVEMBER 29, 1956. 
Mr. E. Fioyp Forses, 
Western States Meat Packers Association, 
San Francisco, Calif. 

Dear Fioyp: Just a little more information on what the big packers and 
chains are doing to us. 

The chainstores now have given us this story for not taking our frankfurter 
1-pound cello wrapped and keeping them regularly in their case. They say that 
Swift and Armour have for example 38 cents for 1-pound cello franks, and if we 
ask the market price which is 40 cents to 42 cents here, they will just quit put- 
ting our product in the service cases. They are also marking up our franks 
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because we have built up some public acceptance through advertising, 4 to 5 
cents higher than Swift and Armour, when there is enough legitimate markup 
on our franks to price them alongside of the big packers franks. 

Also we find that most chains are quoted too cheap by the big packers, so that 
most of the time we cannot get our product into the chain’s cases so that the 
people who want our product can buy it. Lots of people have complained to us 
that they cannot buy our product in the chainstores at any price. 

Swift has been following the policy of wherever we get any business, they will 
cut our price from 1 to 2 cents to take the business we have away from us. They 
follow us around like a bloodhound, trying to keep us out of the market. They 
have in this area 10 salesmen to our 1 and are trying every kind of a trick to 
freeze us out, and when I say “us” I mean the independents. Many of the cus- 
tomers state that they would rather buy from us than the big packers, but they 
eannot afford not to buy from them because of the cheap prices which they quote. 

The chainstores are also putting on the squeeze, especially in this local meat 
market. They have got the business spread so thin among all the packers that 
they just seesaw the price from one to the other. For example, the Safeway 
buyer went to Ogden and market a string of cattle at William Parke & Son, and 
then went over to Swift and Swift quoted 1 cent a pound cheaper so the chain- 
store called Parke’s and told them they would either have to cut their price 1 
cent a pound or cancel the order. This is the kind of tactics they are putting out. 

We have been showing a continuous loss on choice beef and where we used to 
get 60 to 70 head a week from Safeway, they have cut us down to less than 10. 
Between the chainstores and the big packers they are going to hurt the inde- 
pendent unless something is done immediately. 

I might also add my observation in regards to the lamb grading. The thing 
is getting to be a joke. By the time the new lamb grading standard takes effect 
the grading service will have the lamb grading tightened up so tight that we will 
just be getting the same type of grading we were before we started working on 
the changing of the standard. 

I believe if you will run a pool among the western packers who slaughter lambs, 
you will find that this is what is happening and it will offset any effort we have 
made to relax the grading. 

I understand that Swift complained to all the lamb feeders and wool growers 
in Idaho with no avail. 

Maybe you can do something. 

Yours very truly, 
ARCHIE MCFARLAND & Son, 
Paut McFARLaAnp, 
President-General Manager. 


Exuipit B 
JANUARY 23, 1957. 
The Honorable Ezra Tarr BENSON, 
Secretary of Agriculture, 
Washington 25, D. C. 


DEAR MR. SECRETARY: Enclosed is a copy of the three-page announcement by 
Swift & Co. which appears in the current issue of the magazine published by 
the National Association of Retail Grocers. 

You will note in the Swift advertisement that this company is launching 
its $20 million coupon offer by which subscribers of Life magazine, Look 
magazine, and Ladies’ Home Journal will receive customer coupons worth 
$1.45 in cash on 12 different Swift products. 

According to Swift & Co. these coupons will enable customers to save ap- 
proximately 20 percent on purchase prices, and Swift & Co. says in their 
announcement to the retailers that they can “build traffic, skyrocket sales of 
every item you stock—turn a traditional January—February ‘low’ period into 
a recordbreaking sales and profit spree. Stock up now, get ready to cash in big.” 

Swift & Co. says “each coupon must be cashed individually—each will bring 
you new customers, more customers for everything you sell.” According to the 
announcement, the customer will save 15 cents on beef sandwich steaks, 10 cents 
on baby food, 10 cents on frankfurters, 10 cents on chopped beef steaks, 10 
cents on dog food, 15 cents on hamburger patties, 15 cents on Swiftning, 10 cents 
on sausages, 15 cents on loin luncheon steaks, 15 cents on chicken, 10 cents 
on Prem, and 10 cents on All-Sweet margarine. 

On the back of the announcement you will note that the coupon program 
will be powerfully supported by six weekly television shows which include 
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Disneyland every Wednesday on ABC, Tennessee Ernie every Monday and 
Wednesday on NBC, Bob Crosby every other Friday on CBS, Garry Moore every 
Friday on CBS, the Lone Ranger every other Thursday on ABC, and Art Link- 
letter every Friday on CBS. 

This will be the most heavily advertised and storewide promotion that has 
ever existed. By this means Swift & Co. is attempting to purchase a consumer 
franchise. 

I am sure you are well acquainted with the fact that prices cannot be cut 
20 percent by meatpackers and still be sold within the packers cost. Obviously, 
Swift & Co. could not possibly afford this program if it were dependent upon its 
primary and secondary meat operations. Undoubtedly, the profits earned by 
Swith & Co. in other business activities will subsidize this $20 million coupon 
program. 

This appears to be a clear-cut example of the use of monopoly power by 
Swift & Co. to sell at a loss for the purpose of injuring competitors and expand- 
ing its own operations. 

Swift and Armour have a three-point program designed to eliminate competi- 
tion in the meat industry while their companies grow stronger and more power- 
ful. First, to purchase a consumer franchise by programs of the kind just an- 
nounced. Second, to destroy Federal meat grading, and third, to modify the con- 
sent decree of 1920 so that they can enter the grocery business. 

I am sure you could predict what the results would be if Swift and Armour 
are permitted to enter the grocery field and establish their own retail stores 
or merge with the large national grocery chains. This result would be particu- 
larly disastrous if we continue to have inadequate enforcement of the packer 
provisions of the Packers and Stockyard Act. 

The Western States Meat Packers Association believes that the Department 
of Agriculture should exercise its authority in the Packers and Stockyard Act 
by immediately ordering Swift & Co. to stop its coupon offer program. Swift & 
Co. did not seek the advice of the Department of Agriculture before launching 
this program to determine whether or not it would be a violation of fair trade 
practices, but if you agree with us that small packers cannot meet this type of 
unfair competition, we trust that you will take prompt action in enforcing the 
law. 

We appreciate the interest you have taken to prevent unfair trade practices 
in the meat industry to the extent that your limited budget would permit. Per- 
haps this is an instance where you can move immediately with your available 
staff. 

Sincerely yours, 
L. BLAINE LILJENQUIST. 


Mr. LEE D. SINCLAIR, 
Chief, Packers and Stockyard Branch, Agricultural Marketing Service, 
United States Department of Agriculture, Washington 25, D. C. 

DEAR Mr. SincLArIR: Reference is made to our earlier correspondence regarding 
the efforts of Swift and Cudahy to eliminate Archie McFarland & Son from their 
Nevada territory. 

I am enclosing a letter addressed to President E. F. Forbes of the Western 
States Meat Packers Association from Paul McFarland, president, Archie McFar- 
land & Son, dated December 17, 1956, and a page from a Salt Lake City newspaper 
dated December 13, which appears on this subject. 

You will note that Mr. McFarland believes that Swift & Co. must have paid 
part or all of the advertisement for Safeway stores, inasmuch as the ad covers 
exclusive Swift meat products. 

Sincerely yours, 
L. BLAINE LILJENQUIST. 


YXHIBIT C 
JANUARY 30, 1957. 
Mr. Lee D. SINCLAIR, 
Chief, Packers and Stockyard Branch, Agricultural Marketing Service, 
United States Department of Agriculture, Washington 25, D. C. 


DEAR MR. Stnciarr: From time to time our association has called to your atten- 
tion various unfair trade practices of the large national packers, particularly 
those engaged in by the two largest companies (Swift & Co. and Armour & Co.), 
which make it exceedingly difficult for the independent packers. 
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Last year Swift & Co. carried full-page newspaper advertisements in various 
cities throughout the country in which they announced that pure cashmere 
sweaters could be obtained at one-half the retail price just for trying fresh 
tender-grown Swift’s premium chicken. 

The advertisement pointed out that four tags from the Swift’s premium 
chicken packages “are all you need to get these luscious sweater classics at 
almost cost. Directions for ordering are right on each tag.” 

Even if Swift & Co. were able to purchase the sweaters at one-half their 
retail price, it is doubtful that any small independent packer could provide an 
equally good bargain with his limited resources. 

A copy of the advertisement can be seen in the Chicago Daily News dated 
May 17, 1956. 

If you believe this might be an unfair trade practice, we would urge that you 
have it investigated so that any necessary corrective action can be ordered. 

Sincerely yours, 


L. BLAINE LILJENQUIST. 


DEPARTMENT OF AGRICULTURE, 
AGRICULTURAL MARKETING SERVICE, 


Washington, D. C., January 31, 1957. 
Mr. L. BLAINE LILJENQUIST, 


Western States Meat Packers Association, 
Washington 5, D. C. 

Dear Mr. LItJENQUIST: We wish to thank you for your letter of January 29, 
1957, with which you enclosed some advertising by Safeway in a Salt Lake City 
newspaper which was made up exclusively of meats and meat products by Swift 
& Co. This information was furnished you Mr. Paul McFarland of Salt Lake 
City, Utah. We shall add this to our growing file of information on Swift & Co. 
in the Utah and Nevada area. 

Very truly yours, 


Lee D. SINciatr, 
Chief, Packers and Stockyards Branch, Livestock Division. 


DEPARTMENT OF AGRICULTURE, 


Washington, D. C., February 18, 1957. 
Mr. L. BLAINE LILJENQUIST, 


Western States Meat Packers Association, Inc., 
Washington 5, D. C. 

DeaR Mr. LILJENQUIST: This is with reference to your letter of January 23, 
1957, transmitting a copy of the three-page announcement of Swift & Co., 
regarding a national advertising and promotional program. 

In your letter you state that it is the belief of your association that the 
Department of Agriculture should exercise its authority under the Packers 
and Stockyards Act by immediately ordering Swift & Co. to stop the coupon- 
offer program in question. Although the Department has authority under title 
II of the Packers and Stockyards Act to issue orders to packers to cease and 
desist from engaging in practices prohibited by the provisions thereof, such 
orders can only be issued on the basis of the record of a full and complete hear- 
ing subject to the provisions of the Administrative Procedure Act and judicial 
review. 

We are, of course, interested in any situation which raises a question of 
possible violations of the provisions of title II of the act and your letter with 
its enclosure was referred by me to the General Counsel of the Department for 
consideration. The General Counsel's office has considered the question in 
cooperation with the officials of the Department charged with responsibility for 
administering the Packers and Stockyards Act. Following the practice of in- 
suring coordination of our activities in this field with the policies and activities 
of the Federal Trade Commssion, your letter and the subject matter thereof 
were made the subject of a conference wth Commission officials. 

It would appear that a national advertising and promotional program of 
limited duration of the kind in question in and of itself would not constitute 
a basis for action under the Packers and Stockyards Act or the Federal Trade 
Commission’s program. 
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With further reference to the time element in initiation of any such proceed- 
ings, it is, of course, necessary to develop evidentiary facts supporting a charge 
of violation before an action can be undertaken. 

The development of such facts would require verified data in the area of unit 
costs relating to the products of the packer in question and such data as to its 
competitors, such as your members, for like products in the geographical area 
where the alleged objectionable practice had its impact. These, together with 
the establishment of other factors entering into a determination of violation, 
would require extensive investigation and study. 

You may rest assured that the matter will be followed with interest and if 
substantive facts develop indicating a violation appropriate action will be 
taken. 

Sincerely yours, 
Ear L. Butz, 
Assistant Secretary. 


APRIL 23, 1957. 
Mr. Lee D. SINCLAIR, 
Chief, Packers and Stockyards Branch, 
Livestock Division, United States Department of Agriculture, 
Washington, D.C. 

Dear Mr. Sinciarr: I am writing you to file a formal protest on a proposed 
program which Swift & Co. is contemplating putting into effect on May 1, 1957. 
It is our understanding they have issued descriptive brochures to customers ex- 
plaining this as a point-system program, with so many points allowed on the 
purchase of various items. Prizes run the gamut from a Ford car, cabin cruiser, 
and mink coats for 250,000 points down to more or less insignificant prizes for a 
thousand points. 

We believe that this program they have announced is in violation of title 2 
of the Packers and Stockyards Act relating to unfair trade practices in the 
meat-packing industry and we ask that the Packers and Stockyards Branch 
investigate this program immediately in view to stopping it if they find it is in 
violation of title 2. 

This is a similar case to that which we protested concerning the activities 
of Armour & Co. on a coupon campaign in the State of Montana last year which 
the Packers and Stockyards Branch investigated. We have not as yet received 
a report of that investigation but it is our understanding that immediately 
following the investigation Armour discontinued their Montana coupon campaign. 

I sincerely hope you will take this matter up immediately with Swift & Co. 
so they may be stopped from putting such a campaign into effect on May 1. 

Very truly yours, 
EK. F. Forses, 
President and General Manager. 


May 27, 1957. 
Mr. Lee D. SINCLAIR, 
Chief, Packers and Stockyard Branch, 
Agricultural Marketing Service, 
United Statcs Department of Agriculture, 
Washington, D.C. 

Drak Mr. Sinciarir: I have received information from Paul McFarland, presi- 
dent, Archie McFarland & Son, Salt Lake City, Utah, that Mr. Robert Story, an 
employee on the payroll of Swift & Co., serves as meat buyer for the Albertson 
chain stores, and has his office in the Albertson stores. 

If this report is true, the arrangement would undoubtedly be a violation of 
title II of the Packers and Stockyards Act. 

Would you, therefore, kindly arrange to make an investigation of this situation 
at your earliest convenience? 

It has also been rumored that Swift & Co. owns a financial interest in the 
Albertson chain. This is strictly a rumor as far as we know. We have no 
proof. Perhaps it would be worthwhile to investigate this report along with the 
other. 

Sincerely yours, 
L. BLAINE LILJENQUIST. 
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Mr. McHven. Did you discuss any of these complaints with officials 
of the Agriculture Department ¢ 

Mr. Forres. Mr. Liljenquist may have. 

Mr. Lisenquisr. I have discussed these cases with the Department 
and I know pretty much the situation and the stages of these accounts 
and why they have not been reported. 

The answer is that they just don’t have the staff over there to deal 
with these problems. They are very interested in doing what they can 
but they are limited by that fact. 

Mr. McHveu. To your knowledge, has the Agriculture Department 
conducted any full-scale investigations into any of these problems 4 

Mr. Liwsenquisr. They have, as I understand, attempted to inves 
tigate these cases but I don’t believe they have been able to finish any 
of them. 

Mr. McHvuen. Do you know whether or not there have been any 
recommendations made by the personnel in the Department of Agri- 
culture that these may involve unfair trade practices in violation of 
the Packers and Stockyards Act? 

Mr. Lizsenquist. I believe that they feel that the complaints that 
have been made would be violations of the Packers and Stockyards 
Act under title II if they are substantiated. 

Senator Watkins. Did they tell you why they hadn't gone further 
with them ? 

Mr. Lavsenquist. Only that—and this was verbal— 

Senator Warxrins. It has to be verbal. Iam asking you what they 
told you. 

Mr. Litzenquist. That they were handicapped by lack of personnel. 

Senator Warxins. When would this be? 

Mr. Forses. This was during the second half of 1956, from August 
30 through until our last complaint made on January 30, 1957. 

Senator Warkins. For the record, can you give us the names of 
people you talked to? 

Mr. lausenquist. My conversations have been with Mr. Lee Sin- 
clair, who is the chief of the packers and stockyards branch, and J 
would like to say that he is very interested in enforcing the Packers 
and Stockyards Act as it applies to packers under title IT, and I am 
sure that if he were given a staff and given the appropriation that is 
needed, and if he were giver a separate agency within the Depart- 
ment, he would do his utmost to perform the job which is required 
that he perform under the law. 

Senator Watkins. Why hasn’t he been given a staff? Can you 
tell me that? 

Mr. Litsenquist. It is commonly known that for years the packers 
and stockyards branch has asked for funds almost. every fisc al year 
for the employment of personnel to start enforcing the provisions of 
title II of the act, but in every instance the Department itself has 
vetoed these requests, so that when the budget for the Department of 
Agriculture was submitted to the Bureau of the Budget, and to the 
Congress, it never once had a request for funds for enforcement of 
title II of the act. 

Mr. Forres. I might state that Mr. Millard Cook, who, for 10 years 
was the chief of the packers and stockyards branch, testified to that 
effect before the committee in June. 
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Senator Warkrns. You mean 
Mr. Fornes. It is in the record already. 

Senator Warkins. A year ago? 

Mr. Forses. Yes. This last June, 1956. 

This complaint which we filed, and we wrote directly to Secretary 
Benson on on was against Swift & Co. in another one of these so- 
called give-away or bribe programs which we felt was an unfair trade 
pr actice, ahd I received an acknow ledgement on December 6 rather, 
first, we wrote first to Mr. Sinclair and then again on January 23 to 
Secretary Benson. 

Of all of these complaints, which we have filed, that is the only 
one which we received an answer to, and I would like to read that 
answer from Mr. Earl Butz, Assistant Secretary of Agriculture. 

Senator WATKINS. You say the letter was addressed to Mr. Benson ? 

Mr. Forses. We addressed the first formal complaint to Mr. Sin- 
clair on December 6 against this Swift coupon give-away. This was 
a campaign in which they spent $20 million on advertising and pro- 
motion, and as I understand, $1 million of that was to be redeemed 
in these coupons. 

For instance, here is a pound of frankfurters in which the con- 
sumer by clpping this coupon can save 10 cents a pounds. And that 
is greater than any margin that we have in making frankfurters, any 
gross margin. 

Mr. McH ven. na this a nationwide advertising program of Swift, 
or just in your are 

Mr. Forprs. N: ak This is nationwide. It covered our en- 
tire area. 

Senator Warkrys. Can you furnish for the file as an exhibit in this 
hearing the letter you addressed to the Secretary in this matter? 

Mr. Forses. Yes, sir. We explained the program to the Secretary 
and told him that we thought it was in violation of the Packers and 
Stockyards Act. I received an answer from Mr. Butz. 

Senator Watkins. Mr. Chairman, that letter will be received 
an exhibit ? 

Senator O’Manonry. Yes. I understood the witness was going to 
read it. 

Senator Warkins. He is going to read the answer. It is the com- 
plaint I was calling : attention to. 

Senator O’Manoney. Do you have the complaint ? 

Mr. Fores. Yes, sir. 

Senator O’Manonery. Will you make it part of the record, please? 
Hand us a copy of the complaint at your convenience and we will 
make it a part of the record. 

Mr. McHvuen. Senator, excuse me. We have discussed this with 
Mr. Forbes before and he has indicated that he has gathered together 
his letters to the Department and his replies in connection with these 
various complaints, and will have photostatic copies submitted to us 
for the use of the subcommittee. 

Senator O’Manoney. Very good. 

Senator Warkrins. You were going to read the answer. 

Mr. Forses. I am going to re: 1d the answer to our complaint against 
this program. This is from Mr. Butz. 

Senator Warkrins. Under what date? 
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Mr. Forses. Under date of February 18, 1957. 


This is in reference to your letter of January 23, 1957, transmitting a copy 
of the 3-page announcement of Swift & Co. regarding a national advertising 
and promotional program. 

In your letter you state that it is the belief of your association that the 
Department of Agriculture should exercise its authority under the Packers 
and Stockyards Act by immediately ordering Swift & Co. to stop the coupon 
offer program in question. Although the Department has authority under 
title II of the Packers and Stockyards Act to issue orders to packers to cease 
and desist upon engaging in practices prohibited by the provisions thereof, such 
orders can only be issued on the basis of the record of a full and complete 
hearing subject to the provisions of the Administrative Procedure Act and 
judicial review. 

We are, of course, interested in any situation which raises a question of 
possible violations of the provisions of title II of the act and your letter with 
its enclosure was referred by me to the General Counsel of the Department for 
consideration. The General Counsel’s office has considered the question in 
cooperation with the officials of the Department charged with responsibility 
for administering the Packers and Stockyards Act. Following the practice 
of insuring the coordination of our activities in this field with the policies and 
activities of the Federal Trade Commission, your letter and the subject matter 
thereof were made the subject of a conference with Commission officials. 

It would appear that a national advertising and promotional program of lim- 
ited duration of the kind in question in and of itself would not constitute a basis 
for action under the Packers and Stockyards Act or the Federal Trade Comimnis- 
sion’s program. With further reference to the time element in initiation of 
any such proceedings, it is, of course, necessary to develop evidentiary facts 
supporting a charge of violation before an action can be undertaken. 

The development of such facts would require verified data in the area of unit 
costs relating to the products of the packer in question and such data as to its 
competitors, such as your members, for like product in the geographical area 
where the alleged objectionable practice had its impact. 

These, together with the establishment of other factors entering into a deter- 
mination of violation, would require expensive investigation and study. 

You may rest assured that the matter will be followed with interest and if 
substantive facts develop indicating a violation, appropriate action will be taken. 


Now, the fact of the matter is that they refused to take any action 
on the basis that it is a limited duration. Also, they could have 
selected any area. They could have taken any part of the United 
States and compared, where this program was in effect, the cost prices 
and selling prices of independent packers and of Swift & Co. But 
no investigation was made, not even in one small geographical area, 
which they could have pic ked. 

So I said, well, if it is not a violation to have such a program on 
a limited duration of time, what is to prevent a packer from every 6 
weeks or 2 months having another one of those types of programs? 

Senator Watkins. W ho did yousay that to? 

Mr. Forses. Mr. Liljenquist relayed that to Mr. Butz, and Mr. 
Butz—I don’t know what he said in reply to it. 

Senator Warkins. Mr. Liljenquist is here. Since that is hearsay, 
I suggest you tell us, Mr. Liljenquist, just what you did about it. 

Mr. Linszenquist. There have been further conversations with the 
Department, but the Department has indicated that coupon programs 
of this type, Senator Watkins, are just good old-fashioned American 
merchandising. Now, the Department has indicated that it will watch 
this situation and will take action if they feel that it is a violation, 
but as a matter of fact, we don’t believe that it is being investigated, 
and we don’t believe that the Department is sympathetic to making 
investigations of this type. 
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They are certainly not prepared to, with the manpower that they 
have. 

Mr. Cuumeris. May I ask a question at this point? 

Senator O’Manionery. Yes, you may. 

Mr. Cuumpris. Did I understand in your answer that the Agri- 
culture Department took this matter up with the Federal Trade Com- 
mission, and they both agreed that there was no violation / 

Mr. Forses. He said: 


Following the practice of insuring coordination of our activities in this field 
with the policies and activities of the Federal Trade Commission, your letter and 
the subject matter thereof were made the subject of a conference with Commis- 
sion Officials. 


It would appear that a national advertising and promotional program of lim- 
ited duration of the kind in question in and of itself would not constitute a basis 
for action under the Packers and Stockyards Act or the Federal Trade Com- 
mission’s program. 

Mr. Cuumpris. The reason I raise this point: under the proposed 
amendment to the law, it wouldn’t make any difference whether 
Federal Trade Commission had jurisdiction or the Agriculture De- 
partment, because the complaint you now have wouldn’t be 

Senator Warkrins. I think that is a conclusion that the letter doesn’t 
warrant. They don’t say the Federal Trade Commission said that. 
It said it would appear. Whether that is their own judgment or 
somebody else’s without any investigation, it doesn’t appear from the 
letter. 

I submit that the letter is not very specific. 

Mr. Cuumepris. That is the reason why I asked the question. If 
he has a logical complaint and the inference from that letter is that 
the Federal Trade Commission can’t do anything more than the Agri- 
culture Department, they need more than this amendment to take 
care of this particular complaint. 

Senator Watkins. I think we would properly find out from the 
Federal Trade Commission what they do think about that. 

Mr. Bortron-Smiru. Might I ask a supplementary question ? 

Senator O’Manoney. You may proceed. 

Mr. Bouron-Smirn. The bill which is the subject of this hearing 
would also transfer the packers from the Packers and Stockyards 
Act. to the jurisdiction of the Federal Trade Commission and the sepa- 
rate statute, would it not? 

Mr. Forses. That is my understanding. 

Mr. Bouron-Smiru. And this program might, therefore, be a vio- 
lation of those statutes, although perhaps not a violation of the 
Packers and Stockyards Act? 

Mr. Forses. Well, I think, at least an investigation could have been 
made in at least one area to determine the production and selling costs 
of both the independent and Swift & Co. to see whether you were not 
selling below cost where you were giving 10 cents a pound away on a 
package of frankfurters. 

Mr. Bouron-Smirn. The point of my question was just to ask if 
it wouldn’t be a different statute that the packers would be operat- 
ing under if this bill were passed. 

Mr. Forses. That is right. To bear out my contention to not only 
the Packers and Stockyards Branch but to Secretary Benson, as well, 
that these programs of short duration, that a large packer who can 
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afford to spend $20 million on such endeavor to buy consumer fran- 
chise, starting yesterday or the day before yesterday, here comes a 
new Swift program running the gamut—— 

Senator O’Manoney. Mr. Forbes, may I interrupt you at this 
point? The Senate is apparently about to go into a new system of 
holding its sessions. The Legislative Reorganization Act passed sev- 
eral years ago provides that committees may not hold sessions while 
the Senate itself is in session. The purpose of that provision and 
that law was to promote attendance on the floor of the Senate, so 
that there would be a more complete audience to listen to the debate. 

The committees of the Senate have been in constant session. The 
Foreign Relations Committee, for example, this morning kept Sen- 
ator Wiley away from us. The Armed Services Committee kept 
Senator Kefauver away from us. Senator McClellan is a member of 
the Judiciary. Senator Dirksen is a member of this committee but 
he is on the Appropriations Committee and his session has kept him 
away from us. 

So, the attempt is now being made to have the Senate sit 3 days a 
weeek so that the committees will have the other days of the week 
for full sessions. 

The Senate is about to go into session now. I don’t propose to 
hold a meeting this afternoon. Your prepared statement has been 
made a part of the record, has it not ? 

Senator Warkins. Yes. It was made a part of the record. 

Senator O’Manoney. Is there much more of this material that you 
have beeen discussing which you want to put in now or can you file 
that with us? 

Mr. Forses. Well, I would like to have a little more time. I am 
going to stay here until next week and if there is a possibility of 
having a little more time, I would like to go a little further into 2 or 
3 of these matters which 

Senator O’Manonry. We will be glad to furnish you the time. 

Mr. Forses. Which we feel are pertinent. 

Senator O’Manoney. We will be very glad to have you follow that 
through. 

Mr. Cuumeris. May I make a suggestion ? 

Mr. Forbes testified at length last year about 2 days and his testi- 
mony, as of last year, could be made a part of the record. 

Senator O’Manonry. It. is already available before the committee. 

Mr. Crumerts. Many of the things he has testified to this morning 
were testified to before. 

Mr. McHveun. I think Mr. Forbes is anxious to bring the record 
up to date since that time. I think he has a number of matters since 
June of last year that he is anxious to put into the record. 

Mr. Forees. That is all I have. To bring the record up to date 
showing: 

Senator O’Manonry. We will arrange for that. We will give you 
that time. I am sure you understand why I have to take a recess 
now. You are going to stay in Washington until when ? 

Mr. Forres. I will be here until next—I am going to leave for 
home next Friday morning, a week from tomorrow. 
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Senator O’Manonry. How much time will it take to finish ¢ 

Mr. Forses. Only about half an hour. 

Senator O’Manoney. I will hold a meeting of the committee to- 
morrow for the purpose of allowing you to complete your testimony. 

We will hold a meeting at 10:30 tomorrow morning in this room. 

Mr. Forses. It won’t take me very long to complete what I have. 

Senator O’Manonry. Very well. The committee will stand in re- 
cess until 10: 30 tomorrow morning. 

Mr. Forses. Thank you, Senator. 

(Whereupon, at 12:10 p. m., the committee adjourned, to recon- 
vene at 10: 30a. m., on Friday, May 3, 1957.) 
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FRIDAY, MAY 3, 1957 


Untrep States SENATE 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:45 a. m. in room 
424, Senate Office Building, Senator Joseph C. O’Mahoney, presiding. 

Present: Senator O’Mahoney (presiding). 

Also present: Donald P. McHugh, counsel, Antitrust; Gareth M. 
Neville, associate counsel, Antitrust; Wilbur D. Sparks, attorney, Anti- 
trust; Peter Chumbris, counsel for minority, Antitrust; Tom Collins, 

rofessional staff member; Carlile Bolton-Smith, counsel to Senator 
Wiley and Dr. Reed L. Frischknecht, legislative assistant to Senator 
Watkins. 

Senator O’Manoney. Mr. Forbes, if you will be good enough to per- 
mit me to do so, I shall call to the stand for just a few minutes two 
citizens of Wyoming. They have been in Washington attending the 
United States Chamber of Commerce convention. They represent two 
branches of the livestock industry. My friend of many years stand- 
ing, Mr. Sam Hyatt, was formerly a president of the American Na- 
tional Cattlemen’s Association. He is known throughout the country, 
of course, as a leading cattleman. My friend, Mr. Bryon Wilson, has 
been a leader in the wool industry for many, many years. 

Both of these organizations, the Wool Growers and the Cattlemen’s 
Association, have ‘taken views on the measure. They are not alto- 
gether in harmony, may I say, but they must be made part of the 
record. 

Mr. Hyatt, would you be good enough to come forward? You have 
a statement to be presented « on behalf of Mr. Radford H: all, have you 
not ? 

Mr. Hyarr. That is right, Mr. Chairman. 

Senator O’Manonry. Mr. Hall is the executive secretary of the 
American National Cattlemen’s Association ? 

Mr. Hyarr. Right. 

Senator O’Manonry. Do you care to make any comments on it? 


STATEMENT BY RADFORD HALL, EXECUTIVE SECRETARY, AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, SUBMITTED BY 
SAM HYATT 


Mr. Hyarr. Mr. Hall called me and asked if I would present this 
statement to your committee. I appreciate the opportunity for my or- 
ganization to present it. 
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Senator O’Manoney. I would like to read from the resolution which 
was adopted at the meeting of the Cattlemen’s Association in Phoenix, 
Ariz. 

Resolwed, That we oppose legislation that would transfer authority now un- 
der the Packers and Stockyards Act to the Federal Trade Commission. 

I am happy to note that this was so carefully drawn that it was not 
a statement of opposition to the O’Mahoney-Watkins bill. Our names 
were left out. It is simply an indefinite statement of opposition. 

Resolved, That, in order that the act be properly and adequately administered 
under the Secretary of Agriculture, we urge the responsibility for administration 
of the act be removed from the Commodity Branch and placed under a separate 
and independent agency. 

That is a very good statement. It recognizes what Senator Wat- 
kins and I have recognized, namely, that the jurisdiction for enforce- 
ment of this act in the Department of Agriculture for many years, 
through many administrations, has been in the wrong hands. It has 
been made a subordinate activity of the Department. of Agriculture. 
We feel only this disagreement with the Department of Agriculture, 
that because title II has to do with the enforcement of those parts of 
the antitrust laws which are in the hands of the Federal Trade Com- 
mission, the enforcement of those aspects of the antitrust laws should 
be lodged in the Federal Trade Commission which has the expert 
staff to handle this job, rather than be referred to a newly created 
branch of the Department of Agriculture. 

I think there can be no doubt that in the present temper of Con- 
gress and of the country against the creation of new bureaus and in- 
increased appropriations, it will be impossible for the Department of 
Agriculture to secure an appropriation to enable it to establish the 
enforcement branch which is recommended here by the Cattlemen’s 
Association. 

Finally, the resolution concludes: 

Resolved, That we urge adequate funds be made available for the proper ad- 
ministration of the act. 

T am sure I don’t need to say to you, Mr. Hyatt, that having come 
today from the chamber of commerce meeting, even Vice President 
Nixon perenne prevail upon them to stand for big appropriations 
this yea 

Mr. Rees: Mr. Chairman, might I take a moment for the record 
and say a little about what the American National Cattlemen’s As- 
sociation, is and how it is composed and how its resolutions are 
adopted. 

Senator O’Manoney. Yes. 

Mr. Hyarr. The American National at the present time is com- 
posed of 28 affiliated State organizations. The general council of 
American National is made up of the presidents of these State or- 
ganizations. So, therefore, to my mind that is quite a democratic 
organization because the nation: al has no control over who the State 

elects as its president. 

Each State has eight executive board members, which makes 
quite an executive board. They have respective committees. The 
have a marketing committee. The marketing committee studies their 
resolutions and matters before they draw a resolution and after they 
so come up with a resolution, that resolution in turn is submitted to 
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the resolutions committee and after the resolutions committee has 
scrutinized it—and anyone can attend those resolutions meetings, or 
the committee meetings—then it is submitted from the floor and any- 
one on the floor can ask that the resolution be set aside for discussion 
and then it is voted on. 

I just want that for the record so you will know how this resolu- 
tion was adopted by the marketing committee first, then to the resolu- 
tions committee and then from the floor of the convention at Phoenix, 
Ariz. 

Senator O’Manonery. Thank you very much, Mr. Hyatt. We ap- 
preciate your coming here. The resolution will appear in the record. 
The entire statement by Secretary Hall is made a part of the record. 

(The document referred to is as follows :) 


STATEMENT OF RADFORD HALL, EXECUTIVE SECRETARY, AMERICAN NATIONAL CATTLE- 
MEN’S ASSOCIATION, DENVER, COLO. 


Mr. Chairman and gentlemen, the American National Cattlemen’s Association 
was organized in 1898. It is a voluntary association of industrial cattlemen 
and cattlemen’s associations. Twenty-eight State cattlemen’s associations are 
affiliated in the American national. 

In January the American National Cattlemen’s Association held its 60th 
annual convention in Phoenix, Ariz. During that convention the following 
resolution was approved without a dissenting vote: 


“RESOLUTION NO. 8——-PACKERS AND STOCKYARDS ACT 


“Whereas the Packers and Stockyards Act adequately provides for the control 
and supervision of trade practices in the meatpacking industry ; and 

“Whereas it appears that proper control and supervision of the meatpacking 
industry under this act has not been effected, due possibly to insufficient funds; 
and 

“Whereas legislation is expected to be introduced in the 85th Congress to 
transfer the authority now under the Packers and Stockyards Act to the Federal 
Trade Commission: Therefore be it 

“Resolved, That we oppose legislation that would transfer authority now 
under the Packers and Stockyards Act to the Federal Trade Commission; and be 
it further 

“Resolved, That, in order that the act be properly and adequately administered 
under the Secretary of Agriculture, we urge the responsibility for administration 
of the act be removed from the Commodity Branch and placed under a separate 
and independent agency ; and be it further 

“Resolved, That we urge adequate funds be made available for the proper 
administration of the act.” 

This resolution was approved by the convention following a detailed study of 
the matter by the staff and officers of the association, a thorough and complete 
discussion in the marketing committee meeting and further consideration by the 
resolution committee of the association. 

With full realization of the fact that largely due to a lack of sufficient funds, 
the Department of Agriculture as represented by the packers and stockyards 
administration has not been as active in evercising the authorized jurisdiction 
over the meatpackers as it should perhaps have been, we, nevertheless, firmly 
believe that the livestock industry can and will be best served by retaining 
control of the packing industry within the Department of Agriculture. It is 
our feeling that it would be a mistake to divide control over this important 
segment of the cattle and beef industry between two completely different agencies. 
This we believe to be particularly true in view of the fact that one of the 
agencies, the Federal Trade Commission, is not so constituted as to be com- 
pletely familiar with the problems peculiar to the livestock industry. The 
packers and the stockyards administration, on the other hand, are in constant 
touch with all market practices. 

We are assured by the Department of Agriculture that the Packers and 
Stockyards Act as it now stand makes available to them ample and sufficient 
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authority to properly supervise the actions of those engaged in the packing 
industry. 

You will note that the resolution quoted above points out the need for in- 
creased activity on the part of the packers and stockyards administration in 
this regard. 

We feel the Department of Agriculture is already moving in that direction, 
for emphasis on trade-practice investigations, including packer operations and 
meat merchandising has been allotted additional funds, we quote the Secretary 
of Agriculture, Ezra Taft Benson, “I have asked the administration of the 
Agriculture Marketing Service to assign reserve funds available this fiscal 
year to the packers and stockyards branch in order that recruiting of addi- 
tional personnel to strengthen this work may be started now. I have also 
asked that plans be developed and discussed with me in the near future for 
further strengthening trade-practices work under the Packers and Stockyards 
Act during the coming fiscal year.” 

On April 4, 1951, Secretary of Agriculture, Ezra Taft Benson, released the 
following report on current activities and problems relating to trade practices 
in livestock buying and meat merchandising under the Packers and Stockyards 
Act, that the Department is now conducting 46 important investigations, 17 
of which involve meatpackers. Of the 17 investigations relating to meatpackers, 
5 pertain to unfair livestock practices, while 12 are primarily concerned with 
unfair practices in the selling, merchandising, or advertising of meat or other 
products. 

In this same report Secretary Benson points out that the Secretary of Agri- 
culture has authority to request the Federal Trade Commission to make investi- 
gations and report to him. He also says that he will refer to the Federal Trade 
Commission all apparent unfair-trade practices discovered by the Department 
of Agriculture staff which may be within FTC jurisdiction and will request 
the FTC for help on any investigation where it appears to be in the public 
interest. We believe this authority and willingness to cooperate between the 
Department of Agriculture and the Federal Trade Commission removes any 
possible need for legislation such as S. 1356. 


Senator O’Manoney. Mr. Wilson, will you come forward, please? 


STATEMENT OF J. B. WILSON, McKINLEY, WY0O., ON BEHALF OF 
THE WYOMING WOOL GROWERS ASSOCIATION 


Senator O’Manonry. What is your position ? 

Mr. Witson. My name is J. B. “Ww ilson, resident of McKinley, Wyo. 
I am and have been, for more years than I like to admit, with the 
Wyoming Wool Growers Assoc dia. I am today speaking for the 
Wyoming Wool Growers Association. I will touch on the action taken 
by the National Wool Growers Association and will ask permission 
to file the resolutions of both the Wyoming Wool Growers Association 
and the National Wool Growers Association. 

I came here this morning, Mr. Chairman, to listen to the testimony. 
I was not prepared to testify myself. I also ask permission to have 
the executive secretary of the National Wool Growers Association 
file a statement together with the others. 

Senator O’Manonry. What is the tenor of that statement? 

Mr. Wirson. The statement is in favor of the O’Mahoney-Watkins 
bill. Our association passed a resolution last November endorsing the 
provisions of the O’Mahoney-Watkins bill for the enforcement of 
the Packers and Stockyards Act in the Federal Trade Commission. 
In January, in Las Vegas, Nev., the National Wool Growers Asso- 
ciation took similar action. 

Senator O’Manonry. Thank you very much, Mr. Wilson. I appre- 
ciate your statement. 

Mr. Wirson. I will have those resolutions sent for the record. 
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Senator O’Manonery. I want to be in as good a position as Senator 
Watkins, whose cattlemen and sheepmen have endorsed the bill, as 
has the State department of agriculture chairman. 

I might say now that I see in the room Mr. Aled Davies, whom 
Ihave known for many years. Mr. Davies is with the American Meat 
Institute, which is also being invited to testify. We will expect the 
Meat Institute through its spokesmen, one of whom I have no doubt 
will be Mr. Davies, to express opinions upon this matter. I trust that 
there have reached the ears of the members of the Meat Institute much 
of the same information that has reached the ears of the chairman of 
this committee: that it is becoming more and more apparent that 
this bill is going to pass. 

I would like to see the Meat Institute get on the bandwagon instead 
of trying to throw blocks in front of the wheels, so that we can get 
action very quickly and save the Meat Institute and the packers from 
the unregulated competition of the food and chains and supermar- 
kets, which is so dangerous to the packers. 

Mr. Davis. Mr. Chairman, do you want me to wait until next 
week or say something now ? 

Senator O’Manonry. I want you to wait until next week. I want 
this to soak in. 

Mr. Davies. I appreciate the statement of the chairman very much 
and our ears are pretty good, too. 

Senator O’Manonry. Very good. 

All right, Mr. Forbes. 


STATEMENT OF E. F. FORBES, PRESIDENT AND GENERAL MANAGER, 
WESTERN STATES MEAT PACKERS ASSOCIATION, INC.; ACCOM- 
PANIED BY L. BLAINE LILJENQUIST, WASHINGTON, D. C.— 
Resumed 


Mr. Forbes. Mr. Chairman, I would like to say that I have known 
both Sam Hyatt and Byron Wilson for over 30 years and I have 
worked with them at various times and have great admiration for 
both of them. 

Senator O’Manoney. Your face really beamed when you saw them 
here. I will say that. 

Mr. Fores. It is like oldtime friends. 

Mr. Chairman, I would like at this time to insert into the record 
copies of the letters which I read from yesterday. 

Senator O’Manonery. These letters may be made part of the record 
at the conclusion of your presentation. 

Mr. Forres. The other material which I told you was in the hands 
of the Department of Justice is being photostated and that material 
will be turned over to the committee in connection with the Armour 
Coupon case. 

I would like to finish where I left off with respect to the—I dis- 
cussed the $20 million giveaway program of Swift & Co. and the 
reply which I had received from the Department of Agriculture in 
answer to our formal protest that we believe that that program was 
in violation of the Packers and Stockyards Act. That reply from 
the Assistant Secretary, Earl Butz, stated that this was a short-term 
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program and, therefore, that they could take no action in investigat- 
Ing it. 

I replied to Mr. Butz that a short-term program in our opinion 
which was unfair and an unfair trade practice, was no different than 
a long-term, and that a packing company might put on several short- 
term programs in the year and escape prosec ution on that theory. 

My statement to Mr. Butz has been justified because now we find, 
starting the day before yesterday, a new tremendous prize spectac ular 
by Swift & Co., giving prizes running from toasters and percolators, 
running the entire gamut of the items to fur coats, to automobiles, 
cabin cruisers and trips to Paris, Bermuda, Nassau, Mexico, and 
Hawaii. 

Senator O’Manonry. No corner butcher store can do anything like 
that, can it? 

Mr. Forses. With our industry as competitive as it is in prices, no 
independent packer can compete and hold his customers against such 
types of programs as these. We think, at least, that these programs 
were entitled to be investigated. We think that this type of merchan- 
dising is nothing more than bribery to secure the consumer franchise 
for Swift’s products exclusively. Because of its cost, it is of the type 
that no independent packer can compete with. In this second pro- 
gram the retail meat buyer on a point system receives these prizes 
which he either can kee »p for himself or, in turn, utilize a point system 
with his customers in which he will award the prizes. 

I might state that upon the announcement of this program last 
week, one of our largest integrated packers, independent packers, on 
the Pacific coast, lost three of his largest accounts that he has had for 
over 20 years. I think that that concludes the answer which we have 
to the second reason that the American Institute quoted in opposition 
to this legislation in their bulletin of February 26, their Bulletin No. 
53, February 26, 1957, in which they said: 

The Packers and Stockyards Branch has done an effective job of regulation 
as evidenced by the fact that many prosecutions of the Department of Justice 
have resulted in no convictions. 

We say to this committee that the Department of Agriculture has 
not done a job at all for the past 30 years and the prosecutions which 
they refer to by the Department of Justice were not a result of com- 
plaints to the Packers and Stockyards Administration, but were anti- 
trust actions brought by the Department of Justice itself. 

Their No. 3 reason is: 

No useful purpose could be served by such transfer since the Federal Trade 
Commission could do no more than enforce the existing law and no violations 
have been shown. 

Of course, there have been no violations shown because there has 
been no action taken. Numerous complaints have been filed over the 
years by the Packers and Stockyards Administration. The Adminis- 
trator of the Packers and Stockyards Act has asked for action and 
for personnel and funds to make investigations and has been turned 
down repeatedly by his superiors. That fact was testified to before 
this committee in June of last year by Millard Cook, who was Chief of 
the Packers and Stockyards Administration for 10 years. 

One thing is certain, that a useful purpose will be served if this 
function is transferred to the Federal Trade Commission because then 
everyone in the meatpacking industry will get an impartial equal en- 
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forcement of the law in the same manner which the Federal Trade 
Commission administers all other industries, including all other agri- 
cultural industries than meats. 

Their No. 4 reason for opposing this legislation is: 

Probably the principal effect of a transfer would be to bring on an investiga- 
tion, and the history of such investigations has been that nothing is accomplished 
but that heavy legal fees are incurred by companies of all sizes in all parts of 
the country. 

If that be true, then there should be a demand on the part of all of 
the industries under the Federal Trade Commission to the Congress 
to amend the law prohibiting such investigations. The fact that these 
investigations are helpful in act ing as a deterrent for willful violations 
of the law by various industries who, feeling immunity from such in- 
vestigations in the same manner in which the meatpacking industry 
has felt immunity from investigation by the Department of Agricul- 
ture, then there would be no reason for the existence of the Federal 
Trade Commission. 

These investigations are only undertaken by the Federal Trade 
Commission when they feel that there is a real need for such in- 
vestigation. 

Their fifth reason is: 

A transfer would be prejudicial to the best interests of agriculture. Meatpack- 
ing is a part of agriculture and it is preferable to have an expert agency which 
is capable of doing a specialized job of administration rather than an agency 
which is primarily investigative. 

W cannot understand why anyone could say that a transfer of the 
meatpacking industry from the Department of Agriculture to the 
Federal Trade Commission would be prejudicial to ‘the best interests 
of agriculture, to the interests of producers, to the interests of con- 
sumers. 

If that be true, then why should every other agricultural industry 
be subject to the Federal Trade Commission ? The dairy industry, 
fruits, and vegetables, nuts, all types of agriculture which are Now, 
and the processors of those agricultural products, under the jurisdic- 
tion of the Federal Trade Commission. Why should our members be 
subject to different rules and a different umpire than those applied to 
all other agricultural industries ? 

One of the primary reasons which I understand was the intent of 
Congress when they adopted the amendment which took the meat- 
pac ‘king industry out from under the Federal Trade Commission and 
put it into the Packers and Stockyards Act, was the fact that Congress 
felt that there ae be a stricter regulation of the meatpac ‘king in- 
dustry under the Packers and Stockyards Act because of the past 
record of monopolistic practices and other unfair trade practices 
which caused the large national meatpackers to sign the packers con- 
sent decree of 1920. 

The result has been just the opposite. Over the past 36 years, in- 
stead of getting a more intensive regulation of the meatpacking in- 
dustry which Congress expected the Packers and Stockyards Act to 
give, more intensive than it would receive under the Federal Trade 

ommission, they have had 36 years of immunity, 36 years in which 
there has been, frankly, no regulation of the meatpacking industry 
with respect to unfair trade practic es. 
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Therefore, we cannot understand why this transfer would be preju- 
dicial to the best interests of agriculture, to the best interests of the 
producers of livestock, and to the consumers of meat. 

Their last and sixth reason which they gave was: 

Those who seek a transfer appear to wish exclusion of competition in what 
they conceive to be their territory. 

There, of course, they are referring to the Western States Meat- 
packers Association. We are not afraid in our area of any competition 
if it is fair competition. We are afraid, and we have good reason to 
be, that we eventually will be eliminated from the business unless 
unfair trade practices and monopolistic practices under which the 
large packers have apparent immunity from prosecution, are allowed 
to continue. 

I have pointed out and put into the record the various complaints 
from our members, and I might state that there are more complaints 
from other States than there are from California. I want to point 
out that since 1947, national packers have bought 9 of our most import- 
ant plants in the 9 Western States; 4 of these were of our very largest 
sized independent plants. 

I want to point out that when this organization was formed in 1946, 
the members of this association did slaughter 70 percent of the live- 
stock in the 9 Western States. They did not do 70 percent of the meat 
business because of the national packers and other packers operating 
nationally with branch houses. The business was about evenly divided 
in the meat business itself, but the slaughter of the animals in those 
9 States was right at 70 percent. Today in 1956, with the acquisition 
of these important independent plants by the national packers, our 
percentage of the slaughter in those States has dropped to 50 percent, 
and I would state that the total meat business today is probably not 
over 50 percent. 

It oibdiy is 60 percent by national companies and about 40 per- 
cent by the independent companies. 

The American Meat Institute has made reference in its letters to 
members concerning the increase in the number of packing plants in 
the country, and particularly do they point out that in 1947 the num- 
ber of licensed slaughterers in California had grown from some one 
hundred forty-odd slaughterers to 257. I might point out that a 
licensed slaughterer in the State of California under our laws does 
not have to operate a packing plant. He can secure a slaughterer’s 
license and operate in a packing plant under that license on a custom 
killing basis. The actual number of plants operating in the State 
of California in 1956 and at the present time—and I would say that 
these plants are doing 95 percent of all of the slaughtering business 
in California—is 59 federally inspected slaughtering plants and 69 
State-inspected plants, a total of 128 actual packing plants. There 
are a few plants that receive exemption because of isolated areas in 
the mountains, receive that exemption from our Director of Agricul- 
ture, that are not actually under inspection. 

I want to repeat what I said concerning—well, I would like also to 
put in the record the names of the independent meatpacking com- 

anies which have been absorbed by the national packers, beginning 
in the year of 1947, 1 year after the inception of our association. 

The Tovrea Packing Co. of Phoenix, Ariz., purchased by Cudahy 
Packing, May 3, 1947. 
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The American Packing and Provision Co. of Ogden, Utah, pur- 
chased by Swift, June 25, 1949. 

The Machlin Packing Co., Fresno, purchased by Cudahy. , 

Schlesser Bros. Packing Co. in Portland, Oreg., by Armour & Co. 

The Home Packing Co. of Spokane by Swift & Co. __ 

‘The Gem State Packing Co. of Boise, Idaho, by Swift, September 
19, 1955. 

The Seattle Packing Co., our largest independent packing company 
in the Pacific Northwest, purchased by Cudahy on February 18 of 
this year. 

The Carstens Packing Co. of Tacoma, Wash., purchased by Hy- 
yrade, February 12, 1954. 

The Holly Meat Co. of Oakland, our largest processing company in 
the San Francisco Bay area, purchased by Morrell in, I believe, either 
October or November of 1956. 

I want to state with respect to the number of packing plants—I 
want to repeat what I said about the slaughter which controls meat 
prices and livestock prices in this country, that the slaughter that 
should be considered oy the committee is the slaughter under Federal 
inspection which represents, or represented, this past year 80.5 per- 
cent of the total commercial slaughter of the United States. And 
that is the slaughter figure that should be considered, not the total 
slaughter figure of some over 2,000 people who are registered with 
the Department of Agriculture. I am pointing out that in that 80 
percent of the slaughter under Federal inspection, approximately 40 
percent of it is done by 2 companies and adding additional—the next 
8 additional largest slaughterers, approximately 6814 percent are 
slaughtered by the 10 largest slaughterers. 

Senator O’Manonry. Have you given us the names of the 10 
largest slaughterers ? 

Mr. Forses. I believe I did yesterday, yes, sir. 

(Mr. Forbes subsequently supplied the following names:) 

Hormel, Morrell, Hy Grade, Rath, Oscar Mayer, and Dubuque. 

Senator O’Manoney. If they are not in the record, please insert 
them at this point. You can do that afterward. 

Mr. Forses. Yes. 

We are not charging today that monopoly actually exists in this 
meatpacking industry. We say the same as the Supreme Court said 
in their decision refusing the modification of the packers’ consent 
decree in 1952, that while monoply did not exist at that time, that 
the slaughterers have the potential ability through their tremendous 
control in the meat slaughtering to effect monopoly and monopolis- 
tic practices if they see fit to do so. This legislation does not concern 
the question of monopoly in the meatpacking business at this mo- 
ment. 

Senator O’Manonry. I am glad you brought that up, Mr. Forbes. 
I think there has been a very widespread misconception of what 
those of us who sponsor legislation are seeking to bring about. 
I have no interest in initiating any prosecution of the 5 big packers 
or of any 10 big packers or any individual packer. I am not inter- 
ested in bringing about the prosecution by the Federal Trade Com- 
mission of packers and food chains. All I am trying to do is set 
up a clear and understandable law prohibiting unfair practices. 
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Mr. Forses. That is right. 

Senator O’Manonery. That is your position, too, is it not ? 

Mr. Forses. That is our position, Senator. 

Senator O’Manonry. You have no desire to cause the dissolution of 
any of these big chains or these big packers, have you? 

Mr. Forses. No, sir. 

Senator O’Manoney. Your only desire is to have a law which will 
hold up a warning sign on the highway of interstate and foreign 
commerce saying: Don't drive too fast; you may kill a small packer, 
an independent packer; you may bring ‘about the control of a creat 
segment of this industry between the producer and the consumer which 
will continue to make ‘it impossible for the producer to get a proper 
share of the farmer’s dollar and make it possible for the middleman 
to obtain a higher price for the meat sold in the market than the eco- 
nomic facts of the situation would bear. 

Mr. Fores. That is correct, Senator. 

Senator O’Manoney. Let me ask you, how many members do you 
have in your association ? 

Mr. Forses. 462 members. 

Senator O’Manoney. I remember you made that statement yes- 
terday. Is it not a fact that most of these members, if not in fact all 
of them, are owned by the same people who manage them 4 

Mr. Forses. That is right. That is correct, Senator. Most of our 
companies are owned by people who are actively engaged in the 
management of that business, running their own business. 

Senator O’Manoney. Sometimes they are family organizations, are 
they not? 

Mr. Forses. I would say that better than probably two-thirds of 
our companies are of that type. 

Senator O’Manonry. In other words, the members of the organi- 
zation that you head are persons who, as citizens of the United States 
engaged in commerce, are themselves managing the business that 
they own? 

Mr. Forses. That is correct, sir. 

Senator O’Manonery. On the other hand, there are in this business, 
as in many other businesses, large companies which are composed of 
thousands of stockholders who exercise no power of management and 
whose ownership is so infinitesimal as individuals, that they surrender 
to management all discretion and all power over the handling of 
their money. 

Mr. Forses. That is correct, sir. 

Senator O’Manonery. What we are dealing with here is to find a 
rule of order by which the people who spend their own money and 
manage their own property shall be protected against the employees 


of big business who spend other peoples’ money ‘and handle property 
that they don’t own. 


Mr. Forses. That is correct, sir. 

Senator O’Manonry. That, from my point of view, is the heart of 
this question. 

Mr. Forses. We believe that also. 

Senator O’Manonry. I have no hesitation in saying that unless 
legislation of this kind is passed, the time will not be far distant 
when ownership and management will disappear from the scene and 
the trade and commerce of the United States will be carried on by 
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managerial groups who have no responsibility except to make money 
for their employers. 

Mr. Forses. And that, Senator, would be a most detrimental con- 
dition to happen to both producers of livestock and consumers of 
meat. 

Senator O’Manoney. I want to make this statement in the record 
because otherwise it probably would not reach the eyes of those who 
read the record of this particular legislation. 

We recently concluded hearings on the oil industry. We found 
that 8 of the 15 corporations which had been appointed to carry on 
the oil lift to Europe—the Middle East Emergency Committee it was 
called—not only were integrated companies s produci ing oil in foreign 
nations, crude oil in Latin America, crude oil in the Middle East, 
but were also engaged in the t transportation of the oil, in the refining 
of the crude oil, and in the distribution of the oil through filling 
stations. 

These 8 corporations owned and operated 239,000 filling stations 
within the limits of the continental United States. To these filling 
stations owned by themselves, they desire to distribute the refined oil 
products which they make from imported oil which they get from the 
Middle East and other nations at a much lower price than we are 
compelled to expend in this country for the deep drilling which is 
required to develop petroleum here. 

This illustrates the same point that I am making with respect to 
the meat industry, namely, that the management of commerce in our 
time has fallen into the hands of small groups who do not own the 
company, who do not own the plants, but who merely manage the 
plants and, to use the title of the famous book written by Justice 
Brandeis, Spend Other People’s Money. 

The American ideal is an ideal of a society in which the people who 
own the money shall be themselves the spenders of the money as well 
as the managers of the money. You represent such an organization, 
do you not? 

Mr. Forses. Yes, sir. 

I would like to conclude my presentation, Mr. Chairman, by read- 
ing just two and a half pages of our formal statement which we have 
presented to the committee. [Reading:] 





When the Packers and Stockyards Act was passed in 1921, Secretary of Agri- 
culture Henry C. Wallace established a separate agency in the Department to 
administer its provisions. This separate agency was called the Packers and 
Stockyards Administration. An Administrator was appointed to have charge 
of enforcement. He was made a special assistant to the Secretary, and was 
responsible directly to the Secretary in carrying out proper enforcement of the 
act. 

After William Jardine became Secretary of Agriculture in 1925, he terminated 
the independent status of the Packers and Stockyards Administration. He 
placed it in the Bureau of Animal Industry. From that time on there was no 
effective enforcement of fair trade practices in the meat industry. 

In recent years, the Department of Agriculture has relegated the Packers and 
Stockyards Branch to a community division in the Agricultural Marketing 
Service, under a commodity chief who is not a specialist in monopoly or trade 
practice. The other functions of the commodity division are market news 
service and Federal meat grading—both of which depend upon packer coop- 
eration for their success. Enforcement over packers under an administrative 
setup of this type is seriously handicapped. 

Mr. Chairman, a former Chief of the Packers & Stockyards Branch stated 
to this subcommittee last June, that enforcement of the provisions of title I¥ 
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of the act were not adequately enforced during his tenure of office from 1945 
to 1955. 

In fact, it appears that during the past 10 years not one cease and desist 
order has been issued by the Department of Agriculture concerning unfair and 
monopolistic trade practices in the meat packing industry relating to the en- 
forcement of title II of the act. The only cease and desist orders issued under 
title II relate to stockyards and buying and selling of livestock. 

Furthermore, during this same period no title II case was taken to court 
by the Department of Agriculture. The last court case by the Department of 
Agriculture regarding the enforcement of trade practices under title II was 
in 1939. This was 1 of 3 court cases under title II since 1921. This shows nearly 
a complete lack of enforcement by the Department in this important area of its 
responsibility. 

In addition to these unfavorable factors for effective enforcement in the De- 
partment of Agriculture, it should be noted that USDA not only does not have 
an appropriation for an enforcement staff, but in recent years the Department 
has vetoed every effort of the Packers and Stockyards Branch to obtain an 
appropriation for this purpose. 

For instance, last year it was reported the Packers and Stockyards Branch 
requested that $200,000 be placed in the USDA budget to employ personnel to 
start enforcing the meat packer provisions of the act. The entire amount 
requested by the Branch was knocked out of the budget by the Department 
itself. The request was not submitted to the Bureau of the Budget or the 
Congress. 

The Department of Agriculture also has refused to request a supplemental 
appropriation from Congress for enforcement purposes for the year beginning 
July 1, 1957. The Department also has opposed the establishment of a separate 
agency within the Department for enforcement purposes. 

If the Department of Agriculture could obtain funds to enforce the packer 
provisions of the law, it would be far more costly to set up a separate enforce- 
ment agency in Agriculture than it would to use the existing enforcement agency 
in the Federal Trade Commission. 

An official of the Packers and Stockyards Branch has estimated that the 
Department of Agriculture would need a minimum staff of 60 full-time em- 
ployees to regulate fair trade practices in the packing industry and control 
monopoly. On the other hand, the Federal Trade Commission could absorb 
the enforcenient activities in the meat packing industry in its present work- 
load with the addition of only a few employees. 

Unless the Department of Agriculture is willing to ask for an adequate appro- 
priation, and to establish a separate enforcement within the Department to 
conduct this work, there is no chance for effective enforcement of fair trade 
practices in that agency. 

We feel sure that the present Secretary of Agriculture Mr. Ezra Taft Benson, 
will do all he can to enforce title II of the Packers and Stockyards Act. But 
he can do very little without an enforcement staff. He has opposition within 
his Department against the creation of a separate agency for enforcement pur- 
poses. In the past his staff has opposed calling in the FTC to investigate 
complaints of unfair trade practices. No Secretary of Agriculture should be 
placed in a position where he has to bring an action against firms with whom 
he must cooperate continuously on problems of mutual interest to the industry 
and the Department. 

For these reasons the Western States Meat Packers Association is supporting 
S. 1356 to restore supervision of meat packer practices to the Federal Trade 
Commission. There probably will be no satisfactory enforcement of laws deal- 
ing with fair competition until the packers are under the same law and the same 
degree of enforcement as all other agricultural processing industries. 


Senator O’Manoney. Mr. Forbes, have you completed your state- 
ment now, sir? 

Mr. Forses. Yes, sir. 

Senator O’Manoney. Have you any questions to ask, Mr. McHugh? 

Mr. McHven. Mr. Forbes, you were referring earlier to the num- 
ber of mergers by large packers with small packers in your area. Do 
you know whether the Department of Agriculture has made any 
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investigation of those mergers to determine whether or not they might 
violate any provisions of the Packers and Stockyards Act ? 

Mr. Forses. To my knowledge, they have not. 

Mr. McHueu. To your knowledge, have any cases ever been filed 
by the Department of Agriculture involving acquisitions by large 
meatpackers ¢ 

Mr. Forses. To my knowledge, they have never filed such complaint. 

Senator O’Manonrty. When you say it in that way, do you mean 
that to your knowledge, after investigation and search, you are con- 
fident that they have not; or do you merely mean that, so far as your 
information goes, they have not? 

Mr. Forsrs. I would like to ask Mr. Liljenquist. He has done most 
of the research on this thing. 

Mr. Linsenquisr. Last June at the hearings of the subcommittee, 
it was brought out in testimony of Mr. Millard Cook, as I recall, that 
during the Packers and Stockyards Administration, there has never 
yet been a single investigation of any merger in the meatpacking 
indyistry. 

Senator O’Manoney. Then you don’t want the language that has 
just been used by Mr. Forbes to be interpreted as meaning that, as a 
result of your research, the Western States Meat Packers Association 
is now publicly giving a clean bill of health to the packers of the 
United States ¢ 

Mr. Livsenquist. Senator O’Mahoney, I certainly don’t want to 
infer any such thing. 

Senator O’Manonrey. All right, sir. 

Mr. Lausenaquist. There has been a wave of-—— 

Senator O’Manonry. Knowing the art of the propagandists, you 
see, I want to be careful that the record is straight. 

Mr. Litsenquist. There have been many mergers in this industry 
which we feel have tended toward monopoly in given areas in the 
United States. 

Senator O’Manonry. I feel that was the meaning of the testi- 
mony. 

Mr. Linsgenquist. Many of which should have been investigated but 
none have been to our knowledge and belief. 

Senator O’Manonery. Thank you very much. 

Any other questions ? 

Mr. McHveu. Mr. Forbes, I don’t know whether it is included in 
your statement, and I don’t think in your testimony here today you 
made any reference to it. 1 wonder if you could explain to the com- 
mittee the extent to which the volume of business done by your 
members in your area within the last 4 or 5 years has declined, if any. 

Mr. Forses. It has declined approximately 20 to 25 percent, about 
20 percent, since 1946 through 1956—from 70 percent of the slaughter- 
ing business to 50 percent, this past year. 

Mr. MclII{uen. This is true despite a very substantial increase in 
livestock during this period ¢ 

Mr. Forses. Not only in livestock but a substantial increase in the 
population and consuming power of the area in which we operate. 

Mr. McHucn. To what extent do you attribute this decline in sales 


93597—57— 10 











142 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


volume of your members to some of the selling prec tices which you 
have previously described here by the big pac ‘kers ? 

Mr. Forses. Well, 1 think that goes back through the complaints 
which we have filed of what we considered unfair trade practices 
from the year of 1948 when we filed the first complaint against Swift 
in the Red and White store deal at Tacoma, on through ‘the Armour 
coupon deal at Portland. There are many of these types of cam- 
paigns which we considered unfair. Those two we took up formally 
with both the Packers and Stockyards Administration and the Depart- 
ment of Justice. After that, we stopped trying to do anything and 
determined that whenever there was a flagrant case of this kind we 
would have to go to the Federal courts out there for relief because we 
felt we could not get any relief whatsoever from the Department 
of Agriculture. 

Since the hearings last June, we decided to make another trial to 
secure at least an investigation of our allegations of these unfair trade 
practices, and in the record of my testimony of this time of the seven 
distinct formal complaints which we filed with the Packers and 
Stockyards Administration beginning August 30, 1956. To date, we 
have had no answer of any kind from the Department of Agriculture 
except the letter from Assistant Secretary Butz with respect to the $20 
million promotional campaign of Swift & Co. which was the last 
complaint which we filed. 

Weare now going to file a complaint again with them on this second 
promotional campaign which I described. I know and have been told 
that they have used ‘their employees at the various stockyards in Los 
Angeles, Portland, Ogden, Billings, to investigate these complaints 
which we filed, but to this date, we haven’t received any notification 
whether our complaints were valid, whether they had valid grounds, 
and that the Packers and Stockyards Administration would further 
investigate them in the view to calling a hearing, and following the 
regular procedure in these cases. We have had nothing from them. 
We don’t know whether they consider our complaints valid or whether 
they consider them invalid. And that is over a period of the past 8 
months. 

So, we have come to the conclusion that we came to in 1950, that we 
are just wasting our time filing any complaints on unfair trade prac- 
tices with the Packers and Stoc ckyards Administration. 

Senator O’Manonry. Mr. Bolton-Smith, have you any questions on 
behalf of Senator Wiley / 

Mr. Boutron-Smiru. Thank you, Mr. Chairman. No questions at 
all. 

Mr. Cuumpris. No questions. 

Senator O’Manonry. Mr. Frischknecht, do you care to ask any 
questions? 

Mr. FriscuKNecutT. No. 

Senator O’Manoney. We are very much obliged to you, Mr. Forbes, 
and to you, Mr. Liljenquist, for your presentation. 

Have you anything more ? 

Mr. McHvueu. No. sir. 

(The exchange of letters between the Western States Meat Packers 


Association, Inc., and the Department of Agriculture, previously re- 
ferred to, is as follows :) 
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Aveust 30, 1956. 
Mr. LEE D. SINCLAIR, 
Chief, Packers and Stockyards Branch, Livestock Division, 
Agricultural Marketing Service, Washington, D. C. 

DEAR Mr. Stncrair: In accordance with our telephone conversation I have out- 
lined in writing the complaint we received from the hotel supply houses in San 
Francisco against the Davidson Meat Co., a subsidiary of Wilson & Co. 

The market for beef cuts in northern California in early August was at 1 to 2 
cents a pound higher on the U. 8S. choice grade than Los Angeles, yet Wilson 
& Co in San Francisco, through the Davidson Meat Co., was selling beef to hotel 
and restaurants at much lower prices than they were charging the hotel and 
restaurants in Los Angeles . 

3ased on the current price of choice beef carcasses in San Francisco Bay area, 
Wilson & Co. were selling choice beef cuts in the San Francisco area at prices 
below cost. These low prices were enabling the Davidson Meat Co. to secure 
accounts and eliminate competition which they could not secure away from in- 
dependent wholesalers on an equal basis. 

We appreciate your willingness to take steps to fully investigate this situation 
and to stop this practice if your investigation substantiates that these actions con- 
stitute unfair trade practices. 

Our association and our members will be glad to supply any additional in- 
formation which we might have to aid the investigation. 

With best regards, 

Sincerely yours, 
L. BLAINE LILJENQUIST. 


PIERCE PACKING Co., 
Billings, Mont., October 23, 1956. 
WESTERN STATES MEAT PACKERS ASSOCIATION, INC., 
San Francisco, Calif. 


(Attention: Mr. E. F. Forbes, president and general manager.) 


Dear Sir: At the recent Montana regional meeting of the Western States Meat 
~ackers Association, Mr. Blaine Liljenquist brought up the subject of certain 
types of sales boosters being employed by various packers; more especially an 
instant was cited concerning Armour & Co. (I believe in the Seattle area) 
whereby with purchase of certain of their products a person could get a sweater. 
Mr. Liljenquist brought out the Western States Meat Packers Association’s ef- 
forts to defeat this type of program. 

Shortly after the meeting had adjourned, I talked to Mr. Liljenquist concerning 
certain similar types of merchandising programs that we are running into here 
and asked him that if I could get the proper information on it, if you people 
would make a survey in an effort to eliminate this type of program. 

At the present time in our city of Billings, Mont. (and I presume in other 
parts of the State) Armour & Co. is offering a point system on sausage pur- 
chases. The buyer who purchases their sausage is allowed so many points per 
pound. Then each month, they are sent a check; this check being, of course, the 
total accumulated points on their purchases for that particular month. I would 
like to make it clear that the check referred to is in the form of a point coupon. 
As the points are accumulated, they can select from a catalog, that is carried by 
the salesman, various items that are offered on this point system. 

In he past few days, Wilson & Co. has offered in Billings, Mont., a program 
on their canned hams. Provided a market manager of any particular store pur- 
chases so many cases of their canned hams, he receives a choice of 1 of 3 items 
which the Wilson.salesman has available for him to see. 

We don’t believe that this type of program of Armour’s or Wilson’s is a legiti- 
mate program. From the standpoint of the merchant who contacts the consumer 
direct, it may be legitimate ; but from the standpoint of wholesale houses, I would 
construe it to be a program that definitely puts the small packer at a disadvan- 
tage. We feel this type of program should be eliminated. 

Another type of program has been brought to our attention that we feel is 
out of the ordinary. Swift & Co. has instigated a display program whereby 
the various merchants agree to build mass displays of Swift’s products and, of 
course, advertise them in the local paper and other advertising media, which 
thing makes them eligible to enter a photography contest with prizes up to $3,500 
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for the winner—the prizes to be awarded to the market having the outstanding 
display. Naturally, a good many of the merchants in our immediate trade area 
have gone for this program; and when it is considered that the photography 
contest is on a nationwide basis with individual merchants, say, in Montana, 
having an extremely limited chance of winning, this gives Swift & Co. a terrific 
promotion program on a nationwide basis with little or no cost for the fact that 
they have induced these merchants to buy considerable quantity of their products, 
as well as advertise them, just to enter this contest. 

We would appreciate, Mr. Forbes, hearing from you as to your thinking on this 
matter, and we certainly request that if there is any means whereby the Western 
States Meat Packers’ Association can eliminate these types of prograins that : 
you take all steps to do so. 

Yours very truly, 
PIERCE PACKING Co., 
D. C. STONE, Jr., j 
Sales Manager. i 


DEPARTMENT OF AGRICULTURE, 
AGRICULTURAL MARKETING SERVICE, 
December 6, 1956. 
Mr. E. F. Forses, 
President and General Manager, 
Western States Meat Packers Association, Inc.. 
San Francisco, Calif. 

DeaR Mr. Forres: This is in reply to your letter of December 3, 1956, in which 
you refer to the article in Food Field Reporter covering Swift’s plan for spend- 
ing $20 million on a coupon offer which is reputed to be the biggest promotion 
in food history. It appears that this is quite an ambitious undertaking and a 
rather extensive giveaway program. 

We had not read this particular issue of the Food Field Reporter and had not 
been aware of Swift’s plan as outlined. We appreciate your calling this to our 
attention. We wish to learn more about this plan and give it our attention in 
connection with administration of the act. 

Very truly yours, 
LEE D. SINCLAIR, 
Chief, Packers and Stockyards Branch, 
Livestock Division. 


DEPARTMENT OF AGRICULTURE, 
AGRICULTURAL MARKETING SERVICE, 
January 11, 1957. 
Mr. L. BLAINE LILJENQUIST, 
Western States Meat Packers Association, Inc., 
Washington, D.C. 

DeaR Mr. LILJENQUIST: This is in reply to your letter of December 26, 1956, 
forwarding copies of two letters from Mr. Paul McFarland, president, Archie 
McFarland & Son, Salt Lake City, to Mr. E. F. Forbes, Western States Meat- 
packers Association. Mr. McFarland calls attention in both of these letters to 
what he considers to be unfair practices of his competitors in the Salt Lake 
City area. 

We plan to inquire into these practices at an early date and will call upon 
Mr. McFarland for such assistance as he may be able to furnish us at that 
time. 

Very truly yours, 
LEE D. SINCLAIR, 
Chief Packers and Stockyards Branch, Livestock Division. 


JANUARY 23, 1957. 
Hen. Ezra Tart BENSON, 


Secretary of Agriculture, Washington, D. C. 
DEAR Mr. Secretary: Enclosed is a copy of the 3-page announcement by Swift 


& Co., which appears in the current issue of the magazine published by the 
National Association of Retail Grocers. 
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You will note in the Swift advertisement that this company is launching its 
$20 million coupon offer by which subscribers of Life magazine, Look magazine, 
and Ladies Home Journal will receive customer coupons worth $1.45 in cash 
on 12 different Swift products. 

According to Swift & Co. these coupons will enable customers to save ap- 
proximately 20 percent on purchase prices, and Swift & Co. says in their an- 
nouncement to the retailers that they can “build traffic, skyrocket sales of 
every item you stock—turn a traditional January-February ‘low’ period into a 
recordbreaking sales and profit spree. Stock up now, get ready to cash in 
big.” 

Swift & Co. says “each coupon must be cashed individually—each will bring 
you new customers, more customers for everything you sell.” According to 
the announcement, the customer will save 15 cents on beef sandwich steaks, 
10 cents on baby food, 10 cents on frankfurters, 10 cents on chopped beef steaks, 
10 cents on dog food, 15 cents on hamburger patties, 15 cents on Swiftning, 10 
cents on sausage, 15 cents on loin luncheon steaks, 15 cents on chicken, 10 cents 
on Prem, and 10 cents on All Sweet Margarine. 

On the back of the announcement you will note that the coupon program will 
be powerfully supported by 6 weekly television shows which include Disneyland 
every Wednesday on ABC, Tennessee Ernie every Monday and Wednesday on 
NBC, Bob Crosby every other Friday on CBS, Garry Moore every Friday on CBS, 
the Lone Ranger every other Thursday on ABC, and Art Linkletter every 
Friday on CBS. 

This will be the most heavily advertised and storewide promotion that has 
ever existed. By this means Swift & Co. is attempting to purchase a consumer 
franchise. 

I am sure you are well acquainted with the fact that prices cannot be cut 
20 percent by meat packers and still be sold within the packers cost. Obviously, 
Swift & Co. could not possibly afford this program if it were dependent upon 
its primary and secondary meat operations. Unoubtedly, the profits earned by 
Swift & Co. in other business activities will subsidize this $20 million coupon 
program. 

This appears to be a clear-cut example of the use of monopoly power by Swift 
& Co. to sell at a loss for the purchase of injuring competitors and expanding its 
own operations. 

Swift and Armour have a 3-point program designed to eliminate competition 
in the meat industry while their companies grow stronger and more powerful. 
First, to purchase a consumer franchise by programs of the kind just announced. 
Second, to destroy Federal meat grading, and third, to modify the consent decree 
of 1920 so that they ean enter the grocery business. 

I am sure you could predict what the results would be if Swift and Armour 
are permitted to enter the grocery field and establish their own retail stores or 
merge with the large national grocery chains. This result would be particularly 
disastrous if we continue to have inadequate enforcement of the packer pro- 
visions of the Packers and Stockyards Act. 

The Western States Meat Packers Association believes that the Department 
of Agriculture should exercise its authority in the Packers and Stockyard Act 
by immediately ordering Swift & Co. to stop its coupon offer program. Swift 
& Co. did not seek the advice of the Department of Agriculture before launch- 
ing this program to determine whether or not it would be a violation of fair-trade 
practices, but if you agree with us that small packers cannot meet this type 
of unfair competition, we trust that you will take prompt action in enforcing 
the law. 

We appreciate the interest you have taken to prevent unfair trade practices in 
the meat industry to the extent that your limited budget would permit. Perhaps 
this is an instance where you can move immediately with your available staff. 

Sincerely yours, 
EK. F. Forses, 
President and General Manager. 


FEBRUARY 5, 1957. 
Hon. Ezra TAFT BENSON, 
The Secretary of Agriculture, Washington, D. 0. 

Dear Mr. Secretary: Attached are 2 newspaper advertisements from the San 
Francisco Examiner dated January 30, and a copy of the newspaper column 
by Mr. Herb Caen of the same date, relating to the $20 million coupon promotion 
program of Swift & Co. 
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We addressed a letter to the packers and stockyard branch on December 3, 
1956 in which we called to the Department’s attention that Swift was planning 
such a program which our association thought was illegal and should be in- 
vestigated by the Department. We followed up our inquiry directly with you 
on January 23, in which we pointed out that the coupon program would injure 
independent packers. 

We urge that you take appropriate steps to investigate the program and to 
determine to what extent competing small packers have been hurt and what 
action should be taken against Swift & Co. by your office. 

Best personal regards. 

Sincerely yours, 
L. BLAINE LILJENQUIST. 


DEPARTMENT OF AGRICULTURE, 
February 18, 1957. 
Mr. L. BLAINE LILJENQUIST, 
Western States Meat Packers Association, Inc., 
917—15th Street NW., Washington, D.C. 


Dear Mr. LILJENQUIST: This is with reference to your letter of January 23, 
1957, transmitting a copy of the three-page announcement of Swift & Co. re- 
garding a national advertising and promotional program. 

In your letter you state that it is the belief of your association that the 
Department of Agriculture should exercise its authority under the Packers and 
Stockyards Act by immediately ordering Swift & Co. to stop the coupon-offer 
program in question. Although the Department has authority under title II 
of the Packers and Stockyards Act to issue orders to packers to cease and 
desist from engaging in practices prohibited by the provisions thereof, such 
orders can only be issued on the basis of the record of a full and complete hear- 
ing subject to the provisions of the Administrative Procedure Act and judicial 
review. 

We are, of course, interested in any situation which raises a question of pos- 
sible violations of the provisions of title II of the act and your letter with its 
enclosure was referred by me to the General Counsel of the Department for 
consideration. The General Counsel’s office has considered the question in co- 
operation with the officials of the Department charged with responsibility for 
administering the Packers and Stockyards Act. Following the practice of in- 
suring coordination of our activities in this field with the policies and ac- 
tivities of the Federal Trade Commission, your letter and the subject matter 
thereof were made the subject of a conference with Commission officials. 

It would appear that a national advertising and promotional program of 
limited duration of the kind in question in and of itself would not constitute a 
basis for action under the Packers and Stockyards Act or the Federal Trade 
Commission’s program. 

With further reference to the time element in initiation of any such proceed- 
ings, it is, of course, necessary to develop evidentiary facts supporting a charge 
of violation before an action can be undertaken. 

The development of such facts would require verified data in the area of 
unit costs relating to the products of the packer in question and such data as 
to its competitors, such as your members, for like products in the geographical 
area where the alleged objectionable practice had its impact. These, together 
with the establishment of other factors entering into a determination of viola- 
tion, would require extensive investigation and study. 

You may rest assured that the matter will be followed with interest and 
if substantive facts develop indicating a violation appropriate action will be 
taken. 

Sincerely yours, 
EARL L. Butz, 
Assistant Secretary. 


Senator O’Manonry. The committee will now stand in recess sub- 
ject to the call of the Chair. 
(Whereupon, at 11: 40 a. m., the committee adjourned.) 
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TUESDAY, MAY 7, 1957 


Unirep Srares SENATE, 
SUBCOMMITTEE ON ANTITRUST AND Monopoty, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:45 a. m., in room 
457, Senate Office Building, Senator Estes Kefauver (chairman of 
the subcommittee) presiding. 

Present: Senator Kefauver. 

Also present: Senator Carroll; 

Donald P. McHugh, cocounsel, antitrust; Gareth M. Neville, asso- 
ciate counsel, antitrust; Peter Chumbris, counsel for minority, anti- 
trust; Dr. John M. Blair, chief economist, antitrust ; Tom Collins, pro- 
fessional staff member; Wilbur D. Sparks, attorney, antitrust; Carlile 
Bolton-Smith, counsel to Senator Wiley; Jerry A. O’Callaghan, legis- 
lative assistant to Senator O’Mahoney; and Dr. Reed L. Fr ischknecht, 
legislative assistant to Senator Watkins. 

Senator Kerauver. The meeting will come to order. 

Senator O’Mahoney, who has been presiding over the hearings on 
S. 1356, was necessarily called away because of the death of a close 
and dear friend in Wyoming. He asked me to carry on today. 

Our first witness today is Mr. Angus McDonald, assistant legislative 
secretary of the National Farmers Union. 

Mr. McDonald, we are glad to have you here and to receive your 
well-considered judgment about this bill. 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY, NATIONAL FARMERS UNION 


Mr. McDona.p. Mr, Chairman, as a representative of the National 
Farmers Union, I am appearing here in support of S. 1356, a bipar- 
tisan measure jointly introduced by Senator O’Mahoney and Senator 
Watkins. This legislation, as we understand it, would remove en- 
forcement of the antitrust laws relating to the meatpacking industry 
from the Department of Agriculture to the Federal Trade 
Commission. 

According to our information, meatpacking, and related activities, 
is the only segment of the food "industr y which is not subject to en- 
forcement of the antitrust laws as administered by the Federal Trade 
Commission. FTC, in our view, is one of the most vital regulatory 
bodies in our dynamic society. As we understand its functions, they 
are predicated upon the idea that the policy of our Government should 
be directed toward preservation of our free enterprise system. 
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Our free enterprise system has been responsible for the tremendous 
growth of our agricultural and industrial economy and has been the 
main drive toward efficiency and progress ever since our country has 
existed as a nation. Although our organization believes with Jeffer- 
son that the best government is the one which governs the least, we are 
also of the view that regulation is a necessary evil if our free economy 
is to survive and if we are to survive asa free nation. The alternative 
to regulation would be a continuation of the trend toward monopoly 
which would result in a few gigantic corporations taking over our 
entire economy and eventually our democratic institutions. 

A long time ago certain foresighted individuals foresaw that if the 
Government did not step in and check the trend toward monopoly, 
our free enterprise system would be doomed. Accordingly, the Sher- 
man antitrust law, which outlawed conspiracy against free competi- 
tion, was passed in 1890, and later the Clayton antitrust law and the 
Federal Trade Commission law were enacted. Later on, the Robin- 
son-Patman Act was enacted, in 1935, which implemented and helped 
close loopholes in the Clayton Act. 

Although administration of these laws has been notoriously lax 
and while procedures have been slow and cumbersome, we feel strongly 
that their administration as exercised is better than no regulation at 
all and we always live in the hope that regulation will be made more 
efficient and that enforcement of the laws will be more speedily ad- 
ministered in the future. 

During the last few years, the trend toward monopoly has been 
accelerated by vertical integration, a monopoly device which operates 
to the detriment of both farmer and consumer. Vertical integration, 
according to our definition, is the acquiring of firms which facilitate 
control of industry backward toward the point of production and 
forward toward the point of consumption. 

This device has been for a long time successfully used for monopoly 
purposes. During the last few years, the principal device used to 
bring about vertical integration and monopoly control of production 
and distribution has been price discrimination and the acquisition of 
smaller or competitive firms by big ones. 

Significantly, during the last few years mergers have been numerous 
in the food industry. During the recent wave of mergers, according 
to figures of the Federal Trade Commission, Foremost Dairies and 
Borden Co. head the list of firms in the number of acquisitions. 

One of the reasons why we support this legislation is that we believe 
it will do away with one of the abuses which has arisen during the 
last few years in regard to a loophole in the present law. 

By making monopoly practices in meatpacking and related activi- 
ties solely a problem for the Department of Agriculture, the law 
automatically exempts a firm from FTC scrutiny, even though its 
meatpacking activities comprise only a small part of its activity. 

I refer specifically to a number of cases which were originally con- 
sidered under the jurisdiction of FTC and were subsequently dis- 
missed for lack of jurisdiction. Chain stores, margarine manufac- 
turers, and others have escaped FTC action on the ground that they 
were also packers and are therefore under the exclusive jurisdiction 
of the Secretary of Agriculture. Included among those firms which 
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ll 


have avoided jurisdiction of FTC is Food Fair, a gigantic chain retail 


lous grocery organization of more than 200 units. Although the business 


— of Food Fair amounts to several hundred million dollars annually, | 
ff = it was able to escape jurisdiction of FTC by making a relatively small 
mn investment in a packinghouse. : | 
Pr Other companies which have avoided enforcement of our antitrust 
_ laws, include the following, with case reference: United Corporation, 
spats et al. v. F. T. C. (4 C. C. A., 110 F. 2d 473 (1940)); Armour and 
poly Company ((1956), F. T. C. Docket No. 6409) ; Carnation Company, 
— et al. ((1956), F. T. C. Docket No. 6172); Renaire Corporation 
, ((1957), F. T. C. Docket No. 6555) ; Food Fair Stores, Inc. ((1957), 
the F. T. C. Docket No. 6458) ; and Case of Blanton Company, St. Louis, 
oly, Missouri (1957). 
her- Facts developed in these cases furnished very compelling evidence 
ne for the enactment of this legislation. It is seen that any corporation, 
the presumably one not even concerned with food, could exempt itself from 
bin- | the FTC Act and the Clayton Act merely by purchasing a small meat- 
ped packing establishment. Such a purchase would free a company to 
' engage in false and misleading advertising, unfair competition, and 
lax all kinds of monopolistic practices in violation of our antitrust laws. 
gly | Two such examples are the United Corp., which engaged in false 
n at : and misleading advertising, and the Carnation Co. which it was 
ard alleged violated section 5 of the Federal Trade Commission Act. Food 
ad- | Fair Stores, which it was alleged also violated section 5 of the Federal 
Trade Commission Act, has already been mentioned. 
se | It is pretended by oflicials of the United States Department of 
ates | Agriculture, who have recently and belatedly showed an interest in 
a the enforcement of the antitrust laws, that the Department ef Agri- 
tate | culture will in the future do a good job in regard to enforcement. 
and FTC has an experienced and competent staff well equipped to han- 
1 dle antitrust law enforcement. The Department of Agriculture, on 
te : the other hand, has no oflicial experience in the administration of 
he such laws and in past years has shown little interest in such enforce- 


f ment. Reference is made to hearings developed by one of the authors 
* of this bill in 1956. 

Witnesses at those hearings testified that Secretary of Agriculture 
; Benson admitted that he did not even know there was a provision in 
ing the law requiring the Department to enforce the prohibition of mo- 
and nopolistic practices. 
cae Senator Kerauver. Where was it that Mr. Benson said that, Mr. 
| McDonald? 


‘ous 


the Mr. McDonaxp. A witness whose name escapes me testified before 
i a this committee, with Senator O’Mahoney presiding, that he talked with 
ld Mr. Benson, Secretary of Agriculture, and Mr. Benson admitted | 
rie he didn’t know this law existed. 
its Senator Kerauver. Mr. McHugh says that was probably Mr. Forbes 

of the Wetsern States Meat Packers Association. 
fig. Mr. McDonatp. I believe that is correct, Mr. Chairman. 
a Senator Krrauver. He testified that Mr. Benson told him that? 
ac Mr. McDonatp. Yes, sir. 
hey I recall reading an account of this matter in Central Miners’ Weekly 
10n Newsletter. 


ich 
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Lack of interest in the law is not peculiar to this administration. 
Previous administrations have similarly been disinterested. 

In 1924, an agency previously set up to administer the Packers and 
Stockyards Act was abolished and responsibility was placed in the 
Bureau of Animal Industry; there it remained, reportedly adminis- 
tered by veterinarians until 1953. At this time the unit which is 
supposed to enforce the law is in the Livestock Division of the Agri- 
cultural Marketing Service. According to one of the authors of this 
bill, the Division supposed to enforce the law consists of 3 people: 
2 agricultural marketing specialists and 1 stenographer. It is also 
reported that none of these individuals had any experience in mo- 
nepoly and antitrust work. 

We urge this committee to approve this legislation as speedily as 
possible. We believe this legislation, at the present time, is needed 
more than ever before. Mergers and monopoly trends have reached a 
point where individuals are helpless to protect themselves at the 
market place against unfair trade practices. I will not repeat to the 
committee the facts that were given at last year’s hearings. It will 
suffice to say that at this hearing the need for this legislation was 
conclusively demonstrated. 

Mr. Chairman, I have a document with me. It is a study of vertical 
integration made by the Farmers Union, consisting all together of 
about 1214 pages. And, if it please the chairman, I would like to have 
that inserted in the record. I believe the statistics and facts in that 
document are pertinent to this hearing. 

Senator Kerauver. We will make that a part of the record. 

(The study referred to is as follows :) 

7 VERTICAL INTEGRATION IN AGRI-BUSINESS 
Legislative Analysis Memorandum No. 57-15 
SUMMARY 


1. Vertical integration results in the acquisition of firms which facilitate 
control of industry backward toward the point of production and forward toward 
the point of consumption. Vertical integration exists in the oil industry, steel 
industry, and a number of other industries, and to some extent in meatpacking 
and grocery firms. At the present time, vertical integration is going on in the 
food industry at a great rate as well as in other businesses. There have been 
1,073 mergers during the past few years, two-thirds of which were made by com- 
panies naming assets of $19 million or more. 

2. Vertical integration in the meatpacking industry. Attention is called to a 
consent decree of 1920, since affirmed by the United States Supreme Court, which 
prevents meatpackers from controlling stockyards to the detriment of livestock 
producers and feeders and prevents meatpackers from going into the grocery 
and meat business to the detriment of the consumer. 

(a) Note on pages 4 to 9 of the attached material, the quotes taken from a 
brief submitted by the National Farmers Union and other groups. This brief 
described the way in which the packers violated the consent decree, dominating 
completely livestock markets and destroying all competition. 

(b) Senator O’Mahoney last fall investigated the practice of country buying by 
meatpackers, the Safeway grocery chain and other groups. During the last few 
years, country buying has been used to destroy the free market in the sale of 
livestock to the detriment of producers and feeders. 

3. Vertical integration by grocery chains. (See pages 11 to 13.) 
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(a) The Great Atlantic & Pacific Co. is a specific example of a grocery chain 
which is operated to the detriment of farmers. According to the Department of 
Justice records, A. & P. dominated and demoralized produce markets in order 
to buy produce at bankruptcy and giveaway prices. It even filtrated and con- 
trolled farmers’ cooperative markets. A. & P. was fined $175,000 a few years 
ago because of its illegal activities. 

(b) Safeway stores also operate to the detriment of the farmer. (See p. 21.) 
Safeway has extensive feeder lots and livestock buying operations. In 1 year 
Safeway obtained 30 percent of its meat supplies from its own meatpacking 
plants. The O’Mahoney investigation reyealed that Safeway was one of the 
chief offenders in the pernicious practice of country buying. 

(c) Domination of a tomato growers’ co-op by big processors and distributors. 
(See p. 12.) H. J. Heinz, Campbells Soup and others attempted to destroy a 
farmers’ cooperative by an illegal boycott, according to a finding of the Federal 
Trade Commission (July 13, 1956). This cooperative, operating in Ohio, Michi- 
gan, and Indiana, was set up in December 1950 to act as a bargaining agent for 
the growers in negotiating tomato contracts. The FTC outlawed the illegal 
boycott of the processors. 

(7d) Conglomerate acquisitions. (See p. 13.) This term means that companies 
acquire firms which have no fundamental relationship to their business. During 
the last few veurs a number of giant corporations have secured holdings in many 
diverse lines in order to make their economic position impregnable. By diverse 
holdings, the parent company is enabled to pick off its competitors, one at a 
time, making up its losses in one particular area by excessive profits in another 
area where it has obtained a monopoly. An example of of conglomerate acquisi- 
tions is American Home Products. (See p. 14.) 

4. Profits (see pp. 14 to 19) skyrocketing accompany waves of horizontal, 
vertical, and conglomerate acquisitions. During the 1941-47 merger period, 
corporate profits increased 314 times; during the recent merger period they 
have increased to an all-time high. Note the tables which indicate that food 
processors’ profits increase proportionately as farm income falls. Note also that 
General Motors’ profits of 1955 amounted to $1,189 million and were equal to 
the profits of S2 percent of all the corporations in the United States, which 
includes all the smaller and medium-sized ones. 


VERTICAL INTEGRATION—A MONOPOLY DEVICE, OPERATING TO THE DETRIMENT OF BOTH 
FARMERS AND CONSUMERS 


Vertical integration—the acquiring of firms which facilitate control of indus- 
try backward toward the point of production and forward toward the point of 
consumption—has been for a long time a weapon successfully used for monopoly 
purposes. Although, horizontal acquisitions numerically have been greater, the 
monopolists have long realized that complete monopoly could not be achieved 
without vertical integration. Monopolists in the oil industry and steel industry, 
the meatpacking industry and other industries would have acquired a completely 
dominant position had it not been for the efforts of the Justice Department and 
the Federal Trade Commission. Although antitrust law enforcement has been 
sporadic, time-consuming and halfhearted, activities of these agencies have in 
some mesure provided a deterrent which left the door of free competition at 
least partly open. 

During the 19th century, and the first 25 vears of the 20th, the durable goods 
and the meatpacking industry acquired substantial control. The acquisitions in 
the food and distribution industry have largely come to pass during the last 25 
or 30 years. Although chain stores and dairy companies laid the foundation 
before this time for later control, they had not consolidated their implementation 
and control until the last few years. Significantly, the greatest number of 
mergers occurring since 1950 were in the dairy and other industries. Here is a 
list of concerns which made more than 5 aecquistions during the years 1948-54: 
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Number 
Name of company Industry of acquisli- 
tions 

i es olinibicimenemnen ees Food and kindred products-.---.~-- 48 
eT ee dkbhingemamenkes et at aed ceeded tke ceaaid sais 17 
Olin-Mathieson Chemical Corp----...............------ WMANMMNAMNRBE Sei ci Cin kd <n | 16 
Food Machinery & Chemical Corp---_.........-.-.-.--.|.---- Oa tr ictal ete atinniiegt 14 
eS i  edeeom | Fabricated metals......-.--------- 13 
I se en De So es oe SUN ks GREE Es oc ge geese oer cal 12 
ea ee eee DI Shen on $50G 4 ewe cet ashe | 12 
American Machine & Foundry Co_-....-.-.........---.- Nonelectrical machinery - --....---- ll 
a sess eerane obanebuoe _...---| Fabricated metals cnet 10 
oh a eee Transportation equipme Me ihc. | 8 
National Dairy products Corp..........................- Food and kindred products- -- 8 
I I ak ns Sk ek ecnetewnvdanton Electrical machinery -.......-.--- 5 
Allied Chemical & Dye Corp........................-... i chca a aeasione ms 7 
I en ee | ae. 3s Ei 5 7 
UU Cds eee et nhl ladedeces dian Textiles and apparel...._._---- 7 
General Shoe Corp. ................ SAI Ne er EES ESET ES 7 
PC ME ou... cacecudateenma semese Fabricated metals_- aes 7 
Maremont Automotive P roducts, Inc............--.....| Transportation and equipme nt. 6 
Merritt- —— AE eh oe a od ce boudock Nonmanufacturing---........----- 6 
. & B. American Macine Co-.....-................-..-- | Fabricated metals_..........------} 6 
General Tire & RS eet ee | Rubber products-- | 6 
SE ee a ns cola ot cacawcumecbne Lo eS ees 6 
International Mineral & Chemical aries es oo a [ee | sail e 
ee Di cabassiedteuetencs “Food and kindred products. 6 


| 


Note that heading the list are Foremost Dairies and Borden which acquired, 
respectively, 48 and 17 other companies. 

The Borden Co. and the National Dairy Products Corp. were recently sum- 
moned to appear before the Federal Trade Commission to explain why their 
merger activities were not in violation of section 7 (a) of the Clayton Act. 
According to complaints issued in these cases these dairy companies have used 
illegal dvices to acquire control of companies which process and distribute milk 
products in various forms. These include cheese, cocktail spreads, biscuits, ice 
cream, cottage cheese, and many other products. Also mentioned in the com- 
plaint is control of various companies which manufacture related products. 

Mention should be made of the recent wave of mergers, 245 of which have been 
in the food industry and over 400 either backward or forward horizontal inte- 
grations. According to the Federal Trade Commission, there were 1,073 mergers 
from 1948 to 1953, two-thirds of which were made by companies of $10 million 
or more. Companies with assets of $1 million or less account for less than 
8 percent of the total. 


Vertical integration in the meatpacking industry 

Of interest to Farmers Union is a recent petition to Armour, Swift, and Cudahy, 
three of the largest meat packers, to set aside the so-called decree, the Packers’ 
Decree of 1920, which prevented them from complete domination of the live- 
stock and meat industry from farmer to consumer. This consent decree which 
has been fought all the way up to the Supreme Court on three different occasions 
by the meat packers was an attempt to break the stranglehold of the large 
meat packers on livestock markets throughout the United States and to prevent 
them from completely taking over the distribution and sale of not only meat 
but its byproducts and dairy and general lines of groceries. The unscrupulous, 
greedy, and dictatorial methods used by the meatpackers are outlined at length 
in a brief submitted by the National Grange, Farmers Educational and Coopera- 
tive Union of America, and the American Farm Congress on the 10th day of 
April 1926 to the Supreme Court of the District of Columbia. (In the Supreme 
Court of the District of Columbia, the United States of America, Plaintiff, v. 
Swift & Co., et al., Defendants, in Equity No. 37,623, intervening petition of the 
National Grange of the Patrons of Husbandry, the National Farmers Educa- 
tional and Cooperative Union of America and the American Farm Congress. 
Melville W. Borders, Ellis, Harrison, Ferguson & Gary, Southern Building, 

Jashington, D. C., attorneys for petitioners.) The situation set forth in this 
brief follows: 

“* * * in these yards Armour & Co. refuse to permit any competition, or other 
buyers, and also refuse to permit the representatives of the Government to be 
present to regulate, or control, the transactions under the Packer and Stockyards 
Act, 1921. In these yards no one is present but the buyer, Armour, who deter- 
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mines the weight of the animal, the grade or classification of the animal, and 
the price to be paid therefor. Because of the fact that the Packer and Stock- 
yards Act, 1921, according to its own wording, applies only to public stockyards, 
Armour and Swift have, and mainain, their own private yards so as to shut out 
all competition and all governmental regulation and control. In this way, in 
the Mistletoe yards, Armour & Co., which is the largest hog buyer in the world, 
purchase approximately 25 percent of the hogs that are sold in Kansas City. 

“It goes without saying that the purchase of this number of hogs in Armour’s 
yards, adjacent to the Government regulated yards, has the inevitable effect 
of depressing prices on the open, competitive market because it withdraws from 
the open, coimpetitive market that extent of buying power. The Armour hog 
buyers on the open market, knowing the number of hogs in the Mistletoe yards, 
can, and do, unduly influence the prices of hogs on the open market, by remain- 
ing off the market until late in the morning, by waiting until other buyers have 
finished buying, and by other expedients. 

“This is aptly illustrated, in fact clearly demonstrated, by the fact that, when 
Armour in the past has gone into Cudahy territory, Cudahy has retaliated by 
becoming an aggressive buyer in the Kansas City open market, which has invar- 
jiably had the effect of putting up prices on the open market. Rather than pay 
these advanced prices, Armour has withdrawn from the Cudahy territory and 
then prices on the open market have invariably receded. The same thing takes 
place when Armour enters the Swift St. Joe territory. This shows what real 
competition does and these past experiences place the depressing effect of private 
buying upon the open market beyond the pale of speculation, theory or asser- 
tion. * * * (pp. 29-30). These instances also demonstrate that, if this off- 
market buying prevails, there will, necessarily, be a division of territory be- 
tween the big packers, because this private buying inherently means absence 
of competition. In fact there is a division of territory now and always will be 
when private buying is in force. The incidents above referred to, which will be 
clearly proven on hearing, demonstrate that the packers should not be per- 
mitted to control the markets where these intervenors sell their animals and 
that is what led to that part of the consent decree which deals with stockyards. 

“Before the purchase of the property and business of Morris & Co. by Armour, 
in 1923, Morris & Co. conducted a large, modern, well-equipped, efficient pack- 
ing plant at Kansas City, buying all of the animals slaughtered in said plant 
on the open, competitive market. After the purchase of the Morris property 
and business by Armour, this Morris packing plant was shut down, even though 
it was modern, economical and well-equipped, and the Fowler packing plant, 
which was old, dilapidated and inefficient, was kept in operation, solely because 
of the tremendous, undue and improper advantage which Armour & Co. has in 
the purchase of live meat animals in the Mistletoe yards. Morris & Co., before 
the sale aforesaid, did no off-market buying, but purchased on the open, com- 
petitive market all of the animals slaughtered in their Kansas City packing 
plant, and were aggressive buyers at said yards, which aggressiveness and buying 
power has all been removed from the open, competitive yards, which has had 
the necessary effect of depressing the prices obtaind by these intervenors, and 
other livestock producers, in the open yards. These petitioners charge, that the 
shutting down of said Morris plant at Kansas City and the operation of the 
Mistletoe yards by Armour at Kansas City are both in direct violation of the 
terms of the consent decree. 

“These petitioners charge that, unless the consent decree is reinstated as 
to livestock markets, Armour and Swift will very materially extend the off- 
market, or private, buying described in this paragraph, and this conduct on 
their part will ultimately destroy the open, competitive markets at those points 
where such markets are not now in fact controlled by Armour and Swift. Swift 
has already extended this off-market buying to cattle, and, if unchecked, it is 
only a question of time until this practice of private buying will directly and 
seriously affect the producers of cattle in the Far West and the plains country, 
where they sell their cattle in carload or train lots on the ranches, because, 
when this operation is extended, it will depress the prices on the open market 
which will, necessarily, be reflected in the prices received on the ranges. The 
importance of the Mistletoe yards to Armour is reflected in the growth of the 
receipts of hogs at these yards compared with the receipts of hogs on the open 

market at the Kansas City stockyards. And, with this rapid and consistent 
growth in this method of marketing livestock, if this consent decree is not sus- 
tained and enforced, then the plight of the livestock producer, who will be at the 
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absolute mercy of the great packer in the sale of his livestock, will be pitiable 
in the extreme. * * * 

“These intervenors insist that the growth of the receipts on the Mistletoe 
yards is not due to the feeling on the part of producers of hogs that this off- 
market buying is the best, or most economical, method of marketing livestock 
for the producers. To a very large extent, the producers whose hogs are ulti- 
mately received at the Mistletoe yards are utterly helpless in this matter. The 
persons who ship to the Mistletoe yards are not the producers, but they are 
professional shippers, who are given by Armour the exclusive right to ship to the 
Mistletoe yards from a designated territory. These favored shippers proceed 
to drive out all competing shippers in that territory by offering, for the time 
being, advanced prices for the hogs of the producers. After competing ship- 
pers are driven out of business, the Armour shipper then offers to the small pro- 
ducers of hogs what prices he desires and they must sell to him, and for the 
reason that there is a large difference in the freight rates between shipments by 
earload lots and by less-than-carload lots. These Armour shippers buy their 
hogs almost entirely from the small producers who would be forced to ship 
in less-than-carload lots. Secause of this difference in freight rates, the 
Armour shippers are enabled to force the small producers to sell to them and 
still drive out any competing shippers. 

“These petitioners allege, that there is directly involved in the off-market, or 
private, buying by the large packers, as above described, the fate of the open, 
competitive livestock markets of this country. If something is not done to 
prevent the growth and extension of such practices, as above described, by the 
large packers, then all of the public, open, competitive marekts, not directly 
controlled by these large packers, will be destroyed. It is a grave injustice to 
these petitioners that these large, powerful packers should be permitted to agree, 
as they did in this consent decree, that they would take their hands off the 
markets where these intervenors and other producers sell their animals, when 
because of such agreement the Packers and Stockyards Act, 1921, was passed to 
regulate, govern, and control the public markets, and that at the same time 
the big packers should be enabled to maintain their own yards, where there is 
no governmental regulation and control, no competition, and where the large 
packers are enabled to withdraw their support from the open, public markets, 
depressing the market to that extent, and then buy their own requirements on 
their own terms, fixing the weight and grade of the animals and the price to be 
paid therefor. If this is to become the fixed and general method of marketing 
live meat animals in this country, then the livestock industry is doomed to 
destruction” (pp. 21, 32, 34, and 35). 

According to the Federal Trade Commission (see Agricultural Income Inquiry, 
part I, Principal Farm Products, 1937, pp. 200-211), the big meat packers carried 
on the practices described in the above quotation on a widespread scale and 
successfully avoided compliance with the law by resorting to the courts over a 
long period of years. As late as December 31, 1931, the courts ordered the meat 
packers to dispose of their holding in stockyards which they were supposed to 
give up under the Packers and Stockyards Act of 1920. Neither have the packers 
ever given up their activities designed to set aside that part of the consent 
decree which prevents them from going into the retail distribution of meat prod- 
ucts and groceries in general. 

Of particular interest to livestock producers is the recent investigation con- 
ducted in the fall of 1956 by Senator O’Mahoney, chairman of the Senate Antitrust 
Judiciary Subcommitee. One witness testified at the hearings that the Secere- 
tary of Agriculture didn’t even know that there was a provision in the law re 
quiring the Department of Agriculture to enforce the prohibition of monopolistic 
practices. 

Hearings before that committee indicate that buying practices, instigated by 
chainstores and others by vertical integration such as cattle feeding and packing, 
are designed to destroy the free market in the sale of livestock. Country buying, 
in particular, at the present time, is being used to manipulate the market and 
establish low prices for cattle. Witnesses in the industry testify that the market 
was being constantly manipulated by the packers and chainstores to their detri- 
ment. The country buyers go out to the backwoods and away from the central 
markets, because they reflect a true competitive price, and buy cattle in smali 
lots and at isolated points. They also time their buying with the downward 
swing of cattle prices and consequently control cattle prices by depressing cattle 
prices in other areas. 
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Chainstores, such as Safeway, which operates its own meatpacking and cattle 
feeding and distribution centers, systematically get out of the market when 
there is a tendency for the price to rise. Safeway buys when cattle are cheap 
and depresses the market in every possible way, because this great chain dis- 
tributes enormous quantities of meat to consumers in a wide area over the United 
States. Its activities are often crucial in determining prices. 


Vertical integration by grocery chains 


Grocery chains are commonly thought of only in connection with the retailing 
of food products. Their enterprises, however, reach back into all phases of food 
processing and distribution and in many instances they bridge the entire span 
between producers and consumers. More than any other type of large-scale con- 
cern, they furnish the examples of integrated and diversified enterprises. 

Two conspicuous examples are Safeway stores and the Great Atlantic & 
Pacific Co. The A. & P. owns thousands of retail outlets and has used its 
buying power over a long period of years to destroy stable markets for the farmer 
and undermine his economic position. A few years ago, the A. & P. was fined 
$175,000 and foreed to plead nolle contendere in the several cases. A. & P. long 
has owned its own warehouses which house a general line of groceries and vast 
quantities of produce, meat, fish, and butter and other perishable commodities. 
A. & P. has its own bakers, meatpacking plants, milk plants which include con- 
denseries, creameries, cheeses and miscellaneous dairy products, coffee plants, 
and printing plants. In a brief submitted by the Department of Justice in the 
Great Atlantic and Pacific case, the criminal activities of this great food chain 
are outlined. The A. & P. facilitate the control of market setups, buying cor- 
porations, whose agents went into area after area and systematically depressed 
prices and destroyed farmers markets. This big corporation even infiltrated 
farmers’ cooperatives, securing control through bribery and other devices and 
forced farmers to sell potatoes, fresh fruit, vegetables and other products below 
the cost of production. 

Safeway Stores mentioned above has also been integrating vertically over a 
period of years. This great chain, starting with four stores in 1915 and now 
consisting of several thousand, has entered the meat slaughtering business in 
Illinois, Wisconsin, Nebraska, Missouri, Kansas, Arizona, Texas, California, and 
Washington. It has acquired 15 cheesemaking plants, all but 38 of which were 
located in Wisconsin; it purchased 8 butter firms, 1 fish-processing plant, 1 
poultry-processing plant, 1 nonalcoholic beverage plant, 1 biscuit and cracker 
company, 1 cake and cookie company, and 1 dessert-powder plant. All of these 
acquisitions were made before 1942. Records are not available in regard to 
acquisitions after that time. However, it is known that Safeway has been ex- 
panding in the last 15 years and particularly since World War II at an unprece- 
dented rate. To indicate the magnitude of its operation, the record shows that 
Safeway during the first half of 1945 obtained 30 percent of its meat supplies 
from its own meatpacking plants. 

Typical of the way in which processors attempt to dominate producers and 
secure control is a situation revealed on July 13, 1956, in a Federal Trade Com- 
mission order which prohibits 11 canners of tomato products of Cannery Growers, 
Inec., Maumee, Ohio. The principal companies found here are H. J. Heinz Co., of 
Pittsburgh, Pa., and the Campbell Soup Co., of Camden, N. J., two great giants 
in the food-processing field. 

These companies not only planned and participated in a boycott to bring tomato 
growers to their knees, in an effort to force them to sell tomatoes below cost of 
production, but they brought small companies into the illegal boycott conspiracy. 
Cannery Growers is a co-op representing tomato producers in the Ohio area, 
comprising part of the Michigan, Ohio, and Indiana area. It was set up in 
December, 1950 to act as a bargaining agent for the growers in negotiating 
tomato contracts. Usually canners contract with the growers before the crops 
are planted. In an effort to destroy the cooperative and possibly secure even 
ownership of the growers’ farms, the big processing giants refused to negotiate 
with the growers at all, entering into a conspiracy, refusing systematically to 
purchase tomatoes from the growers who were members of the co-op. The result 

vas the FTC order outlawing the illegal boycott of the processors. 

Acquisition of companies in many diversified fields are referred to as con- 
glomerate. This simply means that companies in the food business or the hard- 
ware business may acquire firms which may have no functional relationship to 
their business. During the last few years this type of acquisition has become 
common. The economists tell us that the giant corporation may obtain an almost 
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impregnable position by operations in many diversified fields. During the last 
few years a few giant corporations have taken over many other lines. 

Illustrative of conglomerate acquisition by a corporation engaging in food 
distribution is American Home Products. This corporation’s operations are 
carried on by some 50 companies producing 5,000 products. In 1947, in the 
United States and Canada, it had 37 manufacturing plants, 33 research and con- 
trol laboratories, and 36 operational centers. The distribution network circles 
the globe. It has 24 foreign subsidiaries which distribute many kinds of products 
which include baby food, powdered coffee, cream and dairy products, cheeses, 
and many other products. 


Profits 


Studies of the FTC indicate that every great wave of mergers, of which there 
have been several since the turn of the century, are accompanied by skyrocketing 
profits. During the 1897-1905 period of corporate consolidation, the post World 
War I movement, the late 20’s and the 1941-47 merger period, profits rose greatly 
during the latter period. By 1944 corporate profits had doubled, had increased 
by $5 to $10 billion. By 1947 net corporate profits had increased 3% times rising 
to $17 billion. During the current merger movement, profits, particularly in 
the food and processing industry, have skyrocketed. Industrial prices have also 
reached an all-time high. One industrial corporation, General Motors, in 1955 
had a net profit, after taxes, amounting to $1,189 million. This amount is almost 
exactly equal to the net profits of 82 percent of all the corporations in the United 
States filing income tax returns. 

This figure includes, of course, the bottom 82 percent, including all of the 
smaller ones and the middle-sized ones. Attention is called to the fact that 
during the same period when wheat and dairy farmers and livestock growers were 
experiencing the most drastic decline in profits since 1952, that profits of these 
corporations, processors and products were increasing by leaps and bounds. 
Recent disastrous price declines have wiped out thousands of farmers and have 
endangered the solvency of hundreds of thousands and perhaps millions. 

The following tables indicated increase of profits of food processors and indus- 
trial corporations. 


Profits after taxes of selected group of corporations, 1952 and 1955—Showing 
also total corporate assets as of end of 1955 




















Moody’s | Profits after taxes 
Indus- | aidabiabedon wlccaiadeamsietie Total 
trial Name | | In- assets, end 
Manual, | crease of 1955 
1956, | 1952 1955 
p. No. | | | 
Sheadtabioe Section ra acipiuninaniailiad 
4 TOP FLOUR MILLERS 
| Thousands | Thousands | Percent | Thousands 
ae cea diphiowsdiowwansnb selina | $20, 436 1 $31, 737 | 1 $372, 262 
2426 | General Mills__- augie aise “ 9, 549 12, 384 | 181, 465 
2413 | Pillsbury Poetics cteetedicdasabsutil 3, 210 5, 272 112, 314 
399 | International Milling Co-_-----~--- bitin 3, 439 4, 861 96, 034 
tat eee ee 36, 634 | 54,254] +48 762, 075 
5 TOP BAKING CORPORATIONS CU era | nal 
1037 | Continental Baking Co__.........-.------------ 4, 882 7, 737 |_. 88, 870 
ee ee 2, 650 5, 405 é 51, 786 
511 | Campbell-Taggart Associated Baking Co-_-_----- 3, 307 4, 768 ‘ | 49, 383 
ed ap endaneckien 2, 845 2, 108 43, 642 
meee | ‘werd Baking Co-__..................... 2, 153 1, 522 | 27, 860 
se ahead silianeencideenbll shilpa 
0 IS a a 15, 837 | 21, 540 +36 261, 531 
3 TOP MEAT PACKERS . i, | ae 
Oe PS Sok iba tctccbdsghollbqccdwennames 22, 654 22, 893 ; 542, 791 
ss } Armour TV EEEETEY See ae eae nee e 7, 140 10,108 |........| 469,970 
ST PN EEN Sot e kek een cw wean sdaceca 3, 693 4, 571 | 126, 356 
eta i Rie Ee ac ccna isiteanin 33, 487 37, 572 +12 | 1, 139, 117 








See footnotes at end of table. 
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Profits after tares of selected group of corporations, 1952 and 1955—Showing 
also total corporate assets as of end of 1955—Continued 
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Moody’s 





Indus- ; 

trial Name 
Manual, | 

1956, | 

p. No. 

4 TOP DAIRY CORPORATIONS 
2687 | National Dairies 
: Borden Co 


Foremost Dairies, Inc_. 
Carnation Co 





Total 
5 TOP CANNERIES 


H. J. Heinz Co 








08 | Libby MeNeil & Libby-- 

fe California Packing Corp 
2232 | Hunt Foods 
2383 | Stokely-Van Camp, Inc 

Total 

4 TOP RETAIL FOOD CHAINS 

1073 | A. & P. Tea Co 
1138 | Safeway Stores 
2678 | Kroegers Co - 


19 | American Stores 


Profits after taxes 





332 
110 
054 


tae Total 


In- | assets, end 
| crease | of 1955 
1952 1955 | 

Thousands | Thousands | Percent | Thousands 
$27, 799 | $40, 347 $469, 279 

17, 667 21, 654 309, 663 

re 1, 948 8, 637 141, 889 
6, 881 8, 070 118, 922 

54, 295 78, 708 +45 | 1, 039, 753 

5, 967 9, 389 168, 545 

1, 863 5, 698 137, 411 

7, 116 11, 449 124, 001 

1, 896 2, 403 86, 639 

2, 379 3, 782 72, 774 
19, 221 32, 721 +73 589, 370 
27,177 2 32, 233 2 491, 720 


13, 622 
14, 368 
37,015 


423, 492 
3 230, 793 
3 20, 325 





Total 51, 673 67, 238 +30 1, 166, 330 
1 TOP FEED COMPANY are —— 
Ralston-Purina 8, 313 12, 614 +48 158, 851 
2 TOP SOAP COMPANIES 4 7 
2670 | Colgate-Palmolive Peet 41,716 57, 471 506, 046 
30 | Procter & Gamble 10, 084 14, 008 183, 403 
Total 51, 800 71, 479 +38 689, 449 
6 TOP OIL COMPANIES a 
1112 | Standard Oil Co. (New Jersey) 519, 981 709, 310 4, 105 
2097 | Socony Mobil Co 4 171, 092 307, 434 b1, 912 
1800 | Standard Oil Co. (Indiana) 119, 981 157, 118 332, 373 
2057 | Gulf 141, 820 218, 063 0, 821 
2619 | Texas 181, 242 262, 730 , 576 
2538 | Standard Oil of California 174, 030 231, 139 | 55, 610 
2 SR rere re 1, 308, 146 1, 785, 794 17, 989, 397 
112 months ended March. 
212 months ended February. 
312 months ended April. 
4 Information for the 3d big soap company—Lever Bros.—is not made public. 
Net profits after taxes of meatpackers 
be i ; = * iatinttcaeseieasiaickie 
1956 1955 1956 1955 








Armour $14, 654, 110 $10, 107, 614 
Swift 14, 012, 210 22, 893, 155 
Wilson 7, 146, 260 | 4, 571, 051 
Cudahy 6, 137, 335 | 2, 702, 755 
Mayer 5, 730, 142 4, 906, 593 


Hormel 
Rath 


Morrell... 


Tobin 





$5, 126, 072 | 
3, 628, 629 
2, 908, 639 
1, 650, 833 


$3, 820, 947 
2, 637, 300 
2, 712, 589 


1, 103, 199 
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| 
Moody’s | Profits after taxes Govern- 
Industrial Sratra Mitac. hee =e | Total as- ment | Cash 
Manual, Name | j\Change| sets,end securities} held 
1956, | 1952 1955 | of 1955 held 
Page No. | 
| 5 TOP FARM MACHINERY COM- | | a plecis 
PANIES | Thou- Thou- | Per- Thou- | Thou- 
| sands sands | cent | Thousands sands sands 
167 | International Harvester--_---- | $55,658 | $55,501 |-.------} $1, 018, 347 | $127,518 | $65, 628 
1062 | Allis-Chalmers Manufactur- | | 
So SE nal 24,458 | 24,805 |__....-- 445, 702 10, 778 27, 222 
1896 | Massey-H: arris-F ugerson, | 
TN aE Cee neeals | 12, 494 | Wye ts ceceass 225, 787 1, 756 13, 350 
RG AA tects SS | 7,049 | ee hinaccece | FO Berle 3, 692 
2663 | Minneapolis-Molene------..--. 4, 452 679 ese %6, 290 feebeet sis 2, 180 
WR: aes -3cie a ees | 104,111 | 89, 409 | —14| 1,900,387 | 140, 052 112, 072 
j | | 





Mr. McDona.. I thank you, Mr. Chairman. 

Senator Kerauver. Mr. McDonald, I remember about a year or so 
ago you had a very good statement whic h, unfortunately, didn’t re- 
ceive very much notice at the time, with reference to the adverse 
effect. of monopoly upon the farmers of the country and upon agri- 
culture. 

Do you recall that statement ? 

Mr. McDonat. Mr. Chairman, it is very unusual for me in my 
testimony—and I do cover this vast subject for my organization, I 
am the only one assigned to that task—it is unusual for me not to 
mention that the farmer has suffered because of monopoly. 

I think you will find in this document which I have just submitted 
the figures on the profits of processors and middlemen, which indicate 
that the farmer has suffered from the merger movement and from 
the activities of the great monopolies, because during the same period 
the profit of farmers has been falling drastically. It seems there is a 
relationship there. 

As I study the history of prices over the years, compared with in- 
come, when profits of packers go up the ST of farmers automat- 
ically go down. There is a rel: ationship there. As one goes up the 
other always goes down. 

Senator Kerauver. How do you account for that, Mr. McDonald? 

Mr. McDonatp. Well, it seems reasonable to assume that when the 
big packers who control a large percentage of the meat purchasing 
are enabled to buy very cheaply—when hogs went to 12 and 15 cents, 
as they did a few years ago, and other prices fell, the livestock prices, 
of course, generally fell throughout the industry, and the packers 
were able to buy at relatively low prices. 

However, when the consumer went to the grocery store he didn’t 
find this reduction in farm prices reflected in the prices that he paid. 

Then, turning to the profits of the processors—this is not only true 
of meatpackers—y ou will find that there is perhaps the solution to 
the mystery as to where this money went. When the consumer was 
paying as much when prices fell as he did before, somebody must have 
got the money. 

Senator Kerauver. You mean, either because of their size and 
strength, or the amount of the farmer’s products that they buy, the 
big packers dominate the market ? 

Mr. McDonan. Not only the packers, but the chains, the grocery 
chains have been going into the livestock business. I believe one year 
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Safeway handled about 30 percent of the meat which it sold in its 
retail stores. 

We believe that the principal reason, perhaps, is that the farmer 
is not organized to fight this sort of thing. Now, the farmer is not 
equipped to know, in the backwoods away from the main centers of 
i Eetine, what prices of cattle really are, for different grades, and 
so on, from day to day. 

So you will find representatives of the packers in the chainstores 
going into the backwoods. That is what witnesses told Senator 
O'Mahoney last year was the practice of country buying; they would 
avoid the main auctions and buy cattle and other animals for, of 
course, as little as they could. And often the farmers were cheated. 

Senator Kerauver. The lack of competition among the packers in 
the purchase of farm products is the main reason for the holding 
down of farm prices, isn’t it ? 

Mr. McDonatp. We feel so. 

In the field of agricultural commodities and also in the field of 
supplies which the farmer buys, you will find monopolistic trends. 

Senator Krrauver. You feel that this bill would increase competi- 
tion and tend to close, to some extent, the big margin between what 
they pay the farmer and what they sell to the consumer ? 

Mr. McDonaxp. I feel it would make it possible for the Federal 
Trade Commission to look into complaints made—some of them made 
by Farmers Union people in the State of Colorado—as to certain 
practices carried on in the market place. And the Federal Trade 
Commission, with its knowledge and experience, could go into the 
area and look into the situation and make a field investigation and 
determine whether or not—— 

Senator Kerauver. Excuse me, Mr. McDonald. 

We are delighted to have Senator Carroll with us. Senator Car- 
roll has been interested over a period of many years in this problem. 

We will be glad to have you join in asking any questions, Senator 
Carroll. 

Senator Carrot. I thank you, Mr. Chairman. 

I am not a member of this committee, but I do have a vital interest 
in its excellent work. 

Senator Kerauver. Mr. McHugh, do you have any questions of Mr. 
McDonald ¢ 

Mr. McHven. Just a few. 

You have spoken of the number of acquisitions by large packers of 
small packers. Do I understand from your testimony it is your view 
that it is detrimental to the farmers in that it narrows the number 
of competitors to whom the farmer can sell ? 

Mr. McDona.p. Yes, sir. 

Mr. McHueun. Do you know whether or not there have been a fairly 
large number of mergers in the meatpacking industry within recent 
years ¢ 

Mr. McDona.p. No, sir, I don’t. 

I believe the situation in meatpacking is somewhat different from 
other food-processing industries. They have merged, so to speak, a 
good many years ago, until there are only four of the large ones left. 
I was thinking, when I made that statement, of the dairy industry, 
for example, and of certain other food industries which have been a 
part of the recent merger movement. 
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I do not know whether there have been any mergers in meatpacking 
or not. 

Mr. McHven. To your knowledge, has the Department of Agri- 
culture ever brought any cases against meatpackers for engaging in 
illegal acquisitions? Have you ever heard of any ¢ 

Mr. McDonatp. I have never heard of any ; no, sir. 

Mr. McHveu. I notice in your testimony, among the practices which 
you say have contributed to the growing integration in the field, which 
have diminished the possibility of farmers to obtain competition, is 
the practice of price discrimination. 

Do you know whether or not the Department of Agriculture has 
filed any price discrimination cases against any meat packers within 
recent years / 

Mr. McDonatp. I have never heard of any; no, sir. 

Mr. McHueu. You have never heard of any ¢ 

Mr. McDona.p. No, sir. 

And I believe, sir, that I would have heard of them had there been 
any. One of my specialties is the Robinson-Patman Act, and I follow 
the enforcement of that act very closely. That isa part of the Clayton 
act that refers to price discrimination specifically. 

Mr. McHven. The type of price discrimination practices you speak 
of is subject to the jurisdiction of the Federal Trade Commission 
under the Clayton Act, and also under the Federal Trade Commission 
Act? 

Mr. McDonatp. Yes, sir. 

Mr. McHueu. Has the Federal Trade Commission brought this 
type of action involving other industries ? 

Mr. McDonatp. The Federal Trade Commission, up to the admin- 
istration of Mr. Howrey, the Eisenhower appointee, the first one, had 
numerous prosecutions in regard to price discrimination. After 
Mr. Howrey there were very few, I think maybe half a dozen, during 
the several years he was there. 

I do know from some of my associates who will, no doubt, speak 
here, that there are numerous complaints of price discrimination in 
the food industry. 

Mr. McHueu. Are these complaints, to your knowledge, directed 
against meatpackers ? 

Mr. McDonatp. Well, in the case of the meatpacking industry, 
Mr. Chairman, it is more of a threat of vertical integration, I believe, 
than actual price discriminations per se. Now, we all think, speaking 
of the threat in the food industry, of the consent decree of 1920, which 
Swift, I believe, last December once more asked to be set aside. The 
removal of this consent decree would permit the meatpackers to go 
not only into the district retail and wholesale distribution of meat and 
meat products but into the general line of groceries, and I believe that 
following witnesses will talk to that point. 

The farmers feel that anything which narrows, cuts out the com- 
petition at any point between them and the consumer, whether it is in 
the retail grocery store, at the wholesale level, or at the processing 
level, operates to their detriment. 

Mr. McHven. Mr. McDonald, you have spoken of the danger to the 
livestock producer of this increasing tendency toward country buying. 
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Do you know whether the Department of Agriculture has under 
study or has made any serious efforts to deal w ith this problem in any 
way ¢ 

Mr. McDona.p. I have never heard of any, and I feel sure, Mr. 
McHugh, that if studies were underway we would have known about 
them, and the witnesses last year at the hearings would have com- 
mented on such complaints or investigations, whereas the witnesses 
actually said that the Department didn’t even know there was a law. 

Mr. McHuan. Is it your opinion, Mr. McDonald, that if the prac- 
tice of country buying does involve some possible violations of the 
laws under which the Federal Trade Commission operates, that agency 
would be competent to deal with those problems ? 

Mr. McDona.p. Yes, sir. 

Senator Kerauver. Mr. Chumbris, do you have any questions / 

Mr. Cuumpris. I do havea few questions. 

Have you seen a statement of the American National Cattlemen’s 
Association, given on Friday, last week, opposing S. 1556? 

Mr. McDonaup. No, sir. 

Senator Krrauver. Has the statement been put in the record ¢ 

Mr. Cuumpris. Yes, sir: it was,on Friday. 

Senator Krrauver. Take the statement and give us your opinion 
of it later on, if you would like to. 

Mr. McDonap. I thank you, Mr. Chairman. I will. 

Mr. Cuumpris. On page 4 of the statement, they say that: 

In this same report 
referring toa L951 report 
Secretary Benson points out that the Secretary of Agriculture has authority 
to request the Federal Trade Commission to make investigations and report 
to him. He also says that he will refer to the Federal Trade Commission all 
apparent unfair trade practices discovered by the Department of Agriculture 
staff which may be within Federal Trade Commission jurisdiction, and will re- 
quest the Federal Trade Commission to help on any investigation where it appears 
to be in the public interest. 

And for that reason they say they see no need for the legislation. 

What are your views on that / 

Mr. McDonap. I think the record of the Department speaks for 
itself. 

Senator Krravver. What do you mean, “speak for itself?” 

Mr. McDonaxp. It shows no interest in this law or its enforcement, 
as far as I have been able to ascertain. 

Senator Krrauver. You mean, they have had that power to refer 
to the FTC all along, and have never done so; is that right ? 

Mr. McDonap. So far as I know, they have not. 

Mr. Cuumpris. In this statement they say that they have referred 
cases. Do you disagree with Secretary Benson’s statement quoted in 
this statement issued on Friday ? 

Mr. McDonaxp. I hardly see that Mr. Benson could be referring 
to the Federal Trade Commission investigations and complaints and 
getting reports from the Federal Trade Commission in regard to this 
law, when he didn’t even know that such a law existed. 

According to a competent witness, I believe—I assume the witness 
was competent and was telling the truth—the account of that inter- 
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change was published in Senator O’Mahoney’s Newsletter, so appar- 
ently Senator O’Mahoney accepted the statement. 

Mr. Cuumeris. You are familiar with the provision in the law that 
the Secretary of Agriculture has the authority to refer to the Federal 
Trade Commission for investigations and reports ? 

Mr. McDona.p. No; Iam not. 

Mr. Cuvcmperts. That is in the existing law, as testified to by Mr. 
Kintner, who is the general counsel of the Federal Trade Commission. 

On page 2 he quoted from section 406 (b) of the Packers and Stock- 
yards Act of 1921: 

On or after the enactment of this act, and so long as it remains in effect, 
the Federal Trade Commission shall have no power or jurisdiction so far as 


relating to any matter which by this act is made subject to the jurisdiction of 
the Secretary. 


And then it has a few dots, and it continues: 


* * * except when the Secretary of Agriculture in the exercise of his duties 
hereunder shall request of said Federal Trade Commission that it make investi- 
gations and report in any case. 

That is the law as it now stands, so the Secretary of Agriculture 
can use the Federal Trade Commission as its investigative arm for 
investigations and reports. The only difference is that the Depart- 
ment of Agriculture makes the decision rather than the Federal Trade 
Commission. 

Now, would that make any difference, knowing that that is now in 
the law, as to your views in this matter ? 

Mr. McDonatp. No, sir. 

Mr. Cuumenris. I have no further questions. 

Senator Kerauver. As I understand it, that provision authorizes 
the Secretary of Agriculture to ask the Federal Trade Commission to 
make investigations, but the power of acting on a cease-and-desist 
order or in any other way lies with the Secretary of Agriculture; is 
that correct ? 

Mr. McDonatp. That is correct. 

Senator Krrauver. I am advised that there is a letter in the record 
from the Federal Trade Commission saying that they have never had 
a request from the Secretary of Agriculture to make an investigation. 

Is that correct ? 

Mr. McHven. Up until last summer, Senator. They are checking 
to see whether or not there has been anything since that time. 

Senator Krravver. The letter speaks for itself. It is in the record. 

Mr. Cuumpris. To add to that, Senator, there was testimony brought 
out by Mr. Forbes last Thursday, I believe, or Friday, that there was 
one case—I think it was very recent, within the last 2 or 3 months— 
in which the Department of Agriculture referred a case to the Federal 
Trade Commission, and the Federal Trade Commission answered or 
conferred with the Department of Agriculture, and they both agreed, 
according to this letter, that neither one would have jurisdiction over 
this particular matter, which was a $20 million promotional scheme 
with coupons; if you buy something you get 6 cents off or 10 cents off 
when you return the coupon. That is in the record as of Friday. 

Senator Krravver. Mr. Bolton-Smith, do you have any questions? 

Mr. Bouton-Smrrn. Yes, Mr. Chairman; just one. I might say, 
parenthetically, that Senator Wiley is in Wisconsin today, and that 
is why he couldn’t be here. 
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Senator Kerauver. Yes; we understand. 

Mr. Boiron-Smrra. Mr. McDonald, as I understand your testi- 
mony, then, you think that the original purpose of the Packers and 
Stockyards Act was to strengthen the antitrust laws, and, therefore, 
was good, but that it has been administered in the wrong agency, 
because that agency has not been interested and expert in the field of 
the antitrust laws? 

Mr. McDonatp. I can answer that in this way, by saying that I think 
that the meat industry should be subject to the same regulations as 
any other group. And it was, of course, in our view, a mistake to ye 
it down in the Department of Agriculture, which I might say, has 
always been somewhat suspect in the matter of leaning over toward 
the processors and the big meat distributors. 

Mr. Botton-Smiru. That is all, Mr. Chairman. 

Senator Kerauver. Dr. Frischknecht, do you have a question you 
want to ask? 

Mr. Friscnuxnecut. No. 

Senator Kerauver. Dr. Blair? 

Mr. Buarr. Mr. McDonald, it is my recollection that the Antitrust 
Division of the Department of Justice a few years ago instituted a 
ease under the Sherman Act against the major meatpackers, and that 
while Judge Barnes was head of the Antitrust Division, he dismissed 
that case. Is my recollection correct in that matter ? 

Mr. McDonatp. I recall reading an account of that case in the 
newspapers, and that is my recollection, also. 

Mr. Buatr. So that, if the Department of Justice dismissed what 
appeared to have been an important case against meatpackers under 
the Sherman Act, if the Federal Trade Commission has no jurisdic- 
tion under the Federal Trade Commission Act, and if the Department 
of Agriculture is, as has been indicated here, not enforcing to any 
conspicuous degree the antitrust provisions of the Packers and Stock- 
yards Act, then it would follow that, by and large, there is very little 
antitrust law enforcement going on, or capable of going on, applicable 
to the meatpackers ? 

Mr. McDonaxp. I agree with your suggestion there, and I will 
comment that I think the only hope we have of saving the free- 
enterprise system, or let’s say, the principal hope or main hope, is in 
the Federal Trade Commission enforcement of the Clayton Act. 

We believe strongly in the Sherman Act and believe violations of 
it should be prosecuted. However, big monopolies do not necessarily 
act as conspiracies that can be proved. Rather, they are devices of 
monopoly or price discrimination and various other unfair prac- 
tices, and the Clayton Act, as you know, Dr. Blair, was designed to 
nip monopolies in the bud before they came to full bloom. 

Genesee Keravuver. As I remember, in the dissolution case under 
the Sherman Act by the Department of Justice, the allegation was 
that the big packers, year in and year out, received approximately 
the same proportion of the cattle, beef, and hogs, and so forth, and 
the Department of Justice took the position that, that being the case, 
there is no necessity of competition, and, in fact, there was very little 
competition between them. That was the case that was later dis- 
missed by the Department of Justice under Judge Barnes, which Dr. 
Blair has referred to. 

Senator Carroll, I know you have some observation or question. 
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Senator Carrotit. Thank you, Senator Kefauver, for giving me an 
opportunity to be seated here with this very important committee. 
And, if I might be permitted to take just 2 or 3 minutes, I will say to 
the witness that my questions are going to be very short, to try to 
save time; they may be direct and blunt, but they are not in criticism 
of what the witness has offered the committee here, because it would 
be presumptuous on my part to criticize what he has said. 

Mr. McDonald, Colorado could serve very well as a good pilot sur- 
vey of what has been happening in this field. For example, we have 
cattlemen and producers, we have feeding lots; Denver has a stock- 
yard; we have some of the big chainstores functioning. We learned 
the other day that National Tea came into Denver to purchase one of 
our chains, and it is going to extend its operation into 30 new stores. 

When I was campaigning last fall, here is what I learned: The 
producers, the cattlemen, were seriously concerned because their prices 
were dipping; cattle prices were down. The cost of operating their 
ranches had gone up, and at the same time they looked around the 
corner and saw where consumer prices had been slowly creeping 
upward. 

As a matter of fact, one of them called my attention to a restaurant 
on the western slope where they exhibited on the bill of fare a “double- 
eut stockman’s strength.” The stockman said to me, “It was a double 
cut; we got cut when we sold it and we got cut when we purchased it 
in the restaurant.” This prime beef cost $3.75. 

Here is the point I want to raise with yout In the State of Colorado, 
when I was traveling all over the cattle area, the one thing that they 
were vitally interested in, Mr. Chairman, was the investigation of 
this committee. They would say to me, “If you go to the Senate, will 
you support Senator O’Mahoney and Senator Kefauver in their 
desire to investigate what is happening at the producer level and in 
the feeding-lot area and the packing plants?” They especially wanted 
that situation investigated. 

Senator Keravver. What was your answer to that question, Sena- 
tor Carroll? 

Senator CarroiL. I was elected. I suspect that is one of the reasons 
why you have been kind enough to invite me here this morning. This 
legislation of which we are speaking now has to do with transferring 
supervision of the antitrust laws affecting the meat industry from 
the Department of Agriculture to the Federal Trade Commission. Is 
that the basie purpose of this particular legislation ? 

Senator Keravuver. That is as I understand it. 

Senator Carroii. I observe on page 2 of your statement, Mr. Mc- 
Donald, you say: 

During the last few years, the trend toward monopoly has been accelerated 
by vertical integration. 

That “vertical integration” is a sort of 75-cent phrase that we don’t 
understand too well in the West, and I will talk to you about that. 
They say that monopoly device operates to the detriment of both the 
farmer and the consumer. Vertical integration is the acquiring of 
firms which facilitate control of the industry backward toward the 
point of reduction and forward toward the point of consumption. 

Do you think that this legislation will aid in the solution of the 
price spread with which the producer is so concerned and with which 
the consumer is also concerned ? 
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Mr. McDona.p. I think, with the zealous enforcement of the law, 
that it might very well reverse this trend of mergers which we have 
been hearing so much about. For example, there were 48 stores which 
were acquisitions of one group of dairies; they acquired 48 additional 
firms during this recent merger wave, according to the Federal Trade 
Commission, and I think that that might be slowed down and stopped. 

Senator Carroit. Let me give you a specific complaint. Let’s 
assume a major chain is operating a feed lot and also doing its own 
slaughtering. Could the Department of Agriculture enforce the 
present law against them? Or, let’s put it a different way: Could 
the Federal Trade Commission, under existing law, prosecute them ? 

Mr. McDonaup. If I understand your question, it is whether or not 
a retail chain can go into the meatpacking business or meat slaughter- 
ing. As I understand it, the present law does not cover that. 

Senator Carroty. It is my impression from what I read of your 
testimony that if a chain was operating a feed lot and operating a 
packinghouse, the Federal Trade Commission under existing law 
could not conduct an investigation. 

Mr. McDonaup. I am not sure, Senator Carroll, whether it can con- 
duct an investigation. 

Senator Carrouu. Can it enforce anything é 

Mr. McDonarp. I don’t believe it can enforce anything, and I believe 
that several of these cases that I mentioned fall in that category. 

Senator Carroti. That was the complaint I received, Mr. “Chair- 
man, out in our State. 

Senator Keravuver. At that point you are talking about the Fed- 
eral court decision in the United C orporation Vv. F ‘ederal Trade Com- 
mission case in 1940 ¢ 

Mr. McDonap. The group that I mentioned, Mr. Chairman, half a 
dozen cases, I believe. 

Senator Krerauver. You have set them forth. 

Mr. McDonaup. Food Fair is one of those, one of those which 

Senator Carroii. So that if this transfer of jurisdiction is made 
from the Department of Agriculture to the Federal Trade Commis- 
sion, assuming that there is some price discrimination or that they are 
acting in restraint of trade, the Federal Trade Commission, if this 
present bill is made law, could not only investigate but they could 
enforce ? 

Mr. McDonaup. Assuming there was price discrimination in viola- 
tion of the law. 

I would like to say parenthetically that we feel the law does not 
prevent price discrimination or price cutting, or any kind of bargain- 
ing in the market place at all, except when it tends to create a monop- 
oly or it is decided by the Federal Trade Commission to be an unfair 
trade practice. 

Senator Carrot. Where there is collusion or conspiracy ¢ 

Mr. McDonaup. Yes, sir. 

Senator Carrou. I see. 

We have got all these elements in our State, whether it is the pro- 
ducer, whether it is the increase in the cost of living, whether it is the 
stockyards’ function or the major chains. May I also say I am very 
happy to be per mitted to attend this hearing. 

Senator Keravver. We certainly appreciate your presence, Sena- 
tor Carroll. 
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Thank you very much, Mr. McDonald. 

The next witness is Mr. Harold O. Smith, Jr., United States Whole- 
sale Grocers’ Association. 

Mr. Smith, you are the Washington representative of the United 
States Wholesale Grocers’ Association ? 

Mr. Smirn. Yes, sir, Mr. Chairman. 

Senator Kerauver. Mr. Smith, you have counsel ? 

Mr. Somrru. I would like very much to introduce Mr. Bill Quinlan, 
our general counsel—William A. Quinlan. 

Senator Kerauver. We are glad to have you here, Mr. Quinlan. 

Mr. Smith, do you have a statement ? 


STATEMENT OF HAROLD 0. SMITH, JR., EXECUTIVE VICE PRESI- 
DENT, UNITED STATES WHOLESALE GROCERS’ ASSOCIATION; 
ACCOMPANIED BY WILLIAM A. QUINLAN, GENERAL COUNSEL, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION 


Mr. Somiru. Yes, sir. 

Senator Keravver. United States Wholesale Grocers’ Association is 
a nationwide association of wholesale grocers. How large is it? 

Mr. Smirn. Yes, sir, Senator. There are approximately 412 firms 
with warehouses, amounting to about 1,600 warehouses, located in 
about 42 States, serving about 42 States, Hawaii, and Alaska. 

I am executive vice president of that association and, as I say, Mr. 
Quinlan is our general counsel. 

We are here in support of the bill S. 1356. 

The action taken in 1921 relieved the Federal Trade Commission of 
jurisdiction over the business practices of meatpackers and gave this 
jurisdiction to the Department of Agriculture under the Packers and 
Stockyards Act. 

Since any food business can qualify as a meatpacker if that business 
owns a 20 percent or greater interest in a meatpacking operation, this 
opens up a whole new avenue of escape from the antitrust laws admin- 
istered by the Federal Trade Commission. 

A very clear example of the situation that now exists is in the find- 
ings of the FTC examiner reported on April 11, 1957, on Food Fair 
Stores. Because of their interest in a meatpacking firm, the Federal 
Trade Commission loses jurisdiction over all of the business prac- 
tices of Food Fair Stores. It is unlikely that the Department of Agri- 
culture will now act on this case of alleged antitrust law violations. 
Thus, Food Fair may feel exempt from any prosecution. 

Now that this loophole for making business practices, including 
antitrust violations, exempt from FTC jurisdiction has come to light 
with so much national publicity, it is only reasonable to expect that 
many firms, finding themselves in trouble with the Commission, may 
use this avenue of escape through acquiring a 20 percent or greater 
interest in a meatpacking operation. 

Certainly all firms serving the food industry should be under the 
same laws and the same enforcement. 

It would seem apparent that the Federal Trade Commission and 
the antitrust laws administered by that body are the logical authority. 


The FTC has an organization experienced in dealing with unfair 
practices. 
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The antitrust laws administered by FTC have throughout the years 
developed a body of court decisions interpreting the intent of Congress, 
whereas the Packers and Stockyards Act, administered by the Depart- 
ment of Agriculture, has no such experience or clarity. And the reg- 
ulatory provisions of the latter as to competitive practices are so vague 
and ambiguous that it is doubtful they could ever be effective. 

It is becoming increasingly evident that an alarming number of firms 
engaged in the food trade are pursuing business practices contrary to 
the intent. of Congress in passing the antitrust laws. To permit a 
major part of the ‘food tr aie to seek escape in the situation that now 
exists as to enforcement of those laws against firms which have as 
much as 20 percent interest in meatpacking functions will unquestion- 
ably only add to their breakdown. 

With food such an important factor in every taxpayer’s budget, 
the Congress, instead of permitting such a breakdown of the laws 
we already have, should conduct a sweeping investigation of business 
practices in the entire food industry, then enact such further laws 
as may be deemed necessary to assure equality of opportunity in the 
American food business. 

What we need is more effective and widespread enforcement of the 
laws by the Federal Trade Commission as applied to all members of 
the food industry, and not an escape clause whereby countless mem- 
bers can entirely evade such laws. 

Without reflection on the Department of Agriculture or the per- 
sonnel of that Department, by its inherent character it is necessarily 
susceptible to meatpacker influence, if not domination, and is not 
the kind of objective and independent agency which should be the 
enforcement agency for our laws against “unfair competition. 

The FTC, in contrast, was set up as an independent administrative 
agency, an arm of Congress, for the express purpose of regulating 
competitive practices, and is in a position to do that job without the 
confusing influence of special relationships or other functions. 

The matter of Federal spending and the budget is one in the minds 
of everyone today. It isin the interest of economy to have the enforce- 
ment of the antitrust laws applying to the entire food industry in one 
enforcement agency rather than to have duplication of functions, 
facilities, and personnel that result from divided jurisdiction. 

The present situation, so far as we know it, is that the Department 
of Agriculture really has done nothing effective about enforcing the 
prohibitions of unfair competition on the part of the meatpacking 
industry, and on the part of those outside the meatpacking industry 
who now would escape any regulations by the device of having a 
minor interest in a meatpacking plant, but we think it is evident 
that there should be such enforcement and if there is to be such 
enforcement, it can be done most economically as well as effectively 
by the Federal Trade Commission rather than the Department of 
Agriculture. 

Mr. Chairman, when several of the meatpackers that have since 
1920 been under the consent decree that was applied at that time 
sought relief from that decree, we sent out a questionnaire pertaining 
to the meatpacker consent decree. The answers that came in shortly 
after the first of this year, 1957, gave us some information that 
seemed to also apply itself to this measure, and that is the information 
to which I relate in the following. 
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Senator Kerauver. The questionnaire you sent was to your own 
members ? 

Mr. Smiru. To our own members, yes; pardon me. 

The one question there that we brought up was: “If you know of 
any objectionable trade practices which these companies are now 
engaging in or have recently engaged in, please give the facts as 
spec ific ally as possible.” 

It was in answer to that question that we developed the following 
information, although, as I say, that was not the purpose of the ques- 
tionnaire at that time. It had to do with the consent decree. 

Here are some practices currently engaged in by meatpackers, as 
reported to us by our members and apparently about which nothing 
effective can be done in the present state of the law and enforcement 
jurisdiction : 

1. Discriminating in price between competing buyers. We happen 
to have supporting invoices on that, although they are confidential. 

2. Giving kickbacks to supervisors of a retail distributing company. 

Inc identally, most of these have been applied apparently for the 
purpose of incurring favor, in order to sell more of the fresh meats of 
these packers. 

Senator Keravver. You mean, the packers gave kickbacks? 

Mr. Smrru. Yes; that is right; either the packers or the salesman or 
the agent of the packer, to the supervisors, in order to get more fresh- 
meat business, or so they have reported to us. 

5. Subsidizing certain customers to the disadvanatge of their com- 
petitors. 

4. Selling evaporated milk in five-case lots to some outlets cheaper 
than the wholesaler can buy evaporated milk in carload lots. 

5. Favoring some retailers under the guise of advertising and pro- 
motional allowances and even selling to them at prices cheaper than to 
the wholesaler. 

6. Selling to some retail buyers from branch houses below wholesale 
prices temporarily, to make up monthly branch-house tonnage quota. 
"a course, that is fresh-meat tonnage quotas. 

Packer salesmen telling wholesale grocers’ retail customers the 
sence they have charged the wholesaler for purchase of packer mer- 
chandise, and in some cases, telling the retailer to buy up the whole- 

saler’s stock of an item on which the price has advanced before the 
wholesaler learns of that advance. 

Mr. Chairman, we hope S. 1356 will be promptly enacted. 

Senator Keravver. Mr, Smith, thank you for a clear and concise 
statement. 

These seven practices that you have enumerated are practices that 
the Federal Trade Commission, under section 5, could do something 
about and stop; isn’t that correct ? 

Mr. Smiru. I would like for Mr. Quinlan, our counsel, to answer 
that: he is more qualified than I. 

Mr. Qurnuan. I believe that is so, under either or both section 5 
of the Federal Trade Commission act or section 2 of the Clayton Act. 

Senator Kreravver. These are practices which in other industries 
the Federal Trade Commisison regularly attempts to do something 
about, under either section 2 of the Clayton Act or section 5 of the 


Federal Trade Commission Act ? 
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Mr. Quinuan. That is correct, sir, and 1 might explain in a few 
words the background of these particular references. 

We received in answer to the questionnaire complaints of a number 
of objectionable practices. We went through those and made a selec- 
tion of the practices which, prima facie, appeared to be violations of 
the Federal Trade Commission Act or of other antitrust laws as 
administered by the Federal Trade Commission. So this is a selection 
of the practices referred to by Mr. Smith’s members. 

Senator Krracver. But by virtue of the jurisdiction being in the 
Department of Agriculture, the Federal Trade Commission can do 
nothing about it except investigate in the event the Secretary of Agri- 
culture asks it to investigate ¢ 

Mr. QuIntan. The investigation provision, Senator, it is my im- 
pression, is virtually meaningless. It seems to be a gesture. It doesn’t 
seem to have done anything effective in the direc tion of enforcement. 

It is clear under the law as it now stands that the Federal Trade 
Commission has no jurisdiction over meatpackers— or those who 

technically would qualify as meatpackers by the escape clause of a 
20) percent interest in a packing plant—it is clear that it has no juris- 
diction under section 5 of the Federal Trade Commission Act, refer- 
ring generally to unfair methods of competition or unfair or deceptive 
acts or practices in interstate commerce, and no jurisdiction, there. 
fore, under the Sherman Act which is invoked by the Federal Trade 
Commission under section 5 of the Federal Trade Commission Act. 

Moreover, the present existence of title II of the Packers and Stock- 
yards Act, dealing with competitive practices of meatpackers, or those 
who technically qualify as meatpackers under the escape clause, raises 
a serious question, in my judgment, as to whether those meat packers or 
pseudo meatpac ‘kers are subject at all to the Clayton Act as well, in- 
cluding section 2 of the Clayton Act as amended by the Rab eon. 

Patman Act, dealing with discriminations in price, services, or facil- 
ities, or to the merger provision of the Clayton Act. 

Senator Keravver. Section 7% 

Mr. QuIntan. Yes, sir. 

Or the section dealing with exclusive dealing arrangements or ty- 
ing agreements, or the provision dealing with interlocking director- 
ates. It can be contended, in view of the existence of title II of the 
Packers and Stoc ky: ids Act, that Congress intended implicitly to re- 
move the meatpackers and pseudo meatp: ickers from all of those pro- 
visions of the antitrust laws, which indicates a very serious situation, 
and here in these practices which we have referred to, we selected those 
things which would prima facie be violations of those laws were the 
meatpackers subject to Federal Trade Commission purisdiction and 
the laws administered by the Federal Trade Commission. 

Senator Krerauver. One further question, Mr. Quinlan. 

Referring to page 1 of Mr. Smith’s statement 

Mr. Cuvmpris. Mr. Chairman, before you go into that, while he is 
on this point could I raise a question ? 

Senator Keravuver. All right. 

Mr. Cuvumepris. On page 114 of the transcript, I think it was Wed- 
nesday’s hearing, Mr. McHugh asked Mr. Kintner, who is the General 
Counsel of the Federal Trade Commission, a specific question exactly 
on whether the Clayton Act—the violations under the Clayton Act 
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could be taken up by the Federal Trade Commission, and Mr. Kintner 
stated : 


It might be, because there is in the Packers and Stockyards Act an exclusion 
of the Clayton Act from the operations of the Packers and Stockyards Act, and 
while the enumeration in the Packers and Stockyards Act of the business prac- 
tices covered by the Act is rather extensive, somewhat broad, and might be 
construed as covering price discriminations, yet one must bear in mind the fact 
that an exception in the same act specifically excludes the Clayton Act, and it 
is persuasive, to me at least, that Congress did not intend that Clayton Act prac- 
tices should be excluded or should be excluded from the reach of the Federal 
Trade Commission even though a packer might be concerned, 


and he goes on further and says: 


Also, it is well to bear in mind that when Congress amended the Federal 
Trade Commission Act it specifically said that packers were excluded from its 
jurisdiction. The same exception was not taken with respect to the amendments 
in the Clayton Act at the same time. 

In other words, Congress took out of the Federal Trade Commission 
Act that particular amendment but it did not amend the Clayton Act. 

Senator Kerauver. I understood Mr. Quinlan to say he felt the 
present situation did exclude the Federal Trade Commission insofar 
as the Federal Trade Commission Act is concerned. You expressed 
fear or raised the question as to whether it did, as to the Clayton Act 
too; is that right? 

Mr. QuintaAn. That is correct. 

The letter is a matter of opinion, Mr. Chairman. 

Senator Kerauver. There is some difference of opinion about it. 

Mr. Cuuments. I just wanted to give the Federal Trade Commission 
view. 

Senator Keravver. I think it is well to get that in. 

Mr. Quinian. We would like to think Mr. Kintner’s opinion is cor- 
rect, but we are disturbed by the great doubt as to whether it is correct. 

In connection with the consent dec sree, Mr. Smith asked me for my 
opinion as to what the consequences would be jurisdictionwise were 
the four large packers relieved from that consent decree. 

We studied these laws and the matter of jurisdiction, and it was en- 
tirely clear, I believe, that there is no jurisdiction on the part of the 
Commission under sec tion 5 of the Federal Trade Commission Act or 
the Sherman Act. It is by no means clear; it is a tossup, whether 
the Commission has any jurisdiction under those other provisions of 
the Clayton Act or whether those provisions of the Clayton Act even 
apply at all to these packers. 

Senator Krerauver. So you think Mr. Kintner may be right but, on 
the other hand, he may not be right ? 

Mr. Quintan. We would hope he is, but we have doubts about it. 

Senator Krravver. One further question. 

On page 1 of your statement, Mr. Smith, you point out that the com- 
pany acquired 20 percent interest in a meatpacking operation and 
thereby excluded itself from jurisdiction under the Federal Trade 
Commission Act. 

Do you mean to infer that General Motors or Olin Mathieson or 
some of these other companies engaged in vertical integration or con- 
glomerate concentration could get themselves out from under the 


Federal Trade Commission Act if they bought 20 percent or more of a 
packing concern ? 
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Mr. Quintan. I believe it is clear, Mr. Chairman, that anybody 

eng aged in the food business could doso. Ihave not yet perceived 
Senator Keravuver. General Motors make F rigidaires. [ Laughter. ] 

Mr. QvuINLAN. I have some doubts as to whether one who is not in 
anyway otherwise engaged in the food business could take advantage 
of this escape clause, but as a practical matter the fact that those other- 
wise engaged in the food business can do so is sufficient, from the stand- 
point of others in the food business, to be disastrous. 

Senator Keravver. Mr. Frischknecht, who is representing Senator 
Watkins here, asked what would happen if they buy a meatpacking 
plant. 

Mr. FriscuKNecut. Or even 20 percent of a meatpacking plant. 

Senator Kerauver. Would that take them out from under Federal 
Trade Commission jurisdiction ? 

Mr. Quryxian. Possibly it would. I have no firm opinion on the 
point. If they are not other wise engaged in the food business, I have 
not yet perceived that it is clear the « escape clause would apply. But 
those who are already engaged in the food business, the large chains 
and others, are a sufficient threat. 

If they can escape the Federal Trade Commission jurisdiction, as 
they have now started to do, it seems to us that that in itself is a com- 
pelling reason for enactment of S. 1356. 

Senator Kreravver. On page 3 of the exhibit to Mr. McDonald’s 
statement, it says that Foremost Dairies has acquired 48 plants re- 
cently, and Borden 17. Do you think they might remove cHenwsslves 
from FTC jurisdiction if they acquired part of a me: itpacking plant? 

Mr. QuInLAn. There doesn’t seem to be any question about that, Mr. 
Chairman. 

Senator Krerauver. Senator Carroll? 

Senator Carrouy. It is a very fine statement. I have no questions, 
Mr. Chairman. 

Senator Krrauver. Mr. McHugh? 

Mr. McHweu. I have no questions, Senator, but I think Mr. Neville 
has one. 

Mr. Nevitir. I have just one question. 

Mr. Smith, what would be the effect on the food industry, under the 
law as it is now, if the consent decree against the large packers should 
be dissolved ? 

Mr. Smirn. Well, of course, I don’t have the consent decree before 
me. It goes into considerable detail, extensive business operations in 
which the *y are not permitted to engage at the present time. It would 
depend, of course, upon the extent ‘to which they would enter some of 
these operations now prohibited under the consent decree. 

Of course, being a corporation, a stockholder corporation in each of 
these cases, it might very well be that the gentlemen that are now 
serving those corporations as paid staff would not have any intent to 
clo something that might otherwise disrupt the food industry, but, of 
course, they could very quickly be replaced under stockholder pressure 
if there was that freedom of action there to move into retail stores. 

As an example, not necessarily to learn retailing from the ground 
up but floating issues that would enable them to obtain possession of 
one or more of the very well-organized, well-operated chains, then, 
with meat such an important factor in the determination of the shop- 
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per’s selection of the place to shop and the thing around which so 
much of the meal is built, being the source of supply to a great many 
of the spmpetiare stores, it would put them in a position ‘that might 
very well be rather disastrous for their competitors under certain 
conditions there. 

In other words, they would be in the position of major suppliers 
and also competitors. 

Mr. Quintan. Might we add, Mr. Chairman, in addition to the 
degree of control which the packers could exercise at the retail food 
store level by virtue of their control of the supply of the key com- 
modity, meat, in those stores, their impact on the food business would 
be greatly aggravated if they were allowed to go into that level of 
distribution and do so free of the regulatory provisions to which their 
competitors are subject, as would be the case or might be the case 
under the present state of the law without the enactment of S. 1356, 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumpnis. The only point I want to raise is that the witness 
might like to amend his seven points on page 3, in view of the dis- 
cussion on the Clayton Act on which Mr. Quinlan agreed there is 
some doubt. Something effective can be done if Mr. Kintner’s posi- 
tion is correct. 

Senator Keravver. Will you do that, Mr. Smith? 

Mr. Quinuan. | am not sure that I understand your point, sir, or 
agree with it. 

Senator Keravuver. Since it is not absolutely clear whether these 
violations would be eliminated or not, and since any of these might 
come under the Clayton Act, you would agree there is some doubt 
about them ? 

Mr. Qutntan. I would not think so, Mr. Chairman. I don’t see 
any occasion for eliminating any of these as irrelevant. 

Mr. Cuumpnrts. I didn’t say they were irrevelant. 

Mr. Quinian. Certainly, there is a grave question as to whether 
the Commission has jurisdiction, despite the opinion expressed be- 
fore this committee by Mr. Kintner. There is, moreover, a grave 
question as to whether these provisions of the Clayton Act apply at 
all to the packers, and apparently, despite Mr. Kintner’s present 
opinion, the doubt about their applicability has been such that noth- 
ing has been done in the way of enforcement. 

We think that doubt should be removed by the enactment of this 
measure. 

Mr. Cuumeris. I thought his statement was categorically, 
about which nothing effective can be done in the present state of law and en- 
forcement jurisdiction. 

Now, price discrimination could be taken care of as a violation of 
the Clayton Act. 

Mr. Qurntan. I might say this: that it is quite obvious in Federal 
Trade Commission activity that the Commission deals with first 
things first and takes clear cases, and it doesn’t get to these dubious 
Cases. 

If the law were made clear as to the applicability of the statute and 
the jurisdiction of the Commission, I think the Commission might do 
something about it, but it hasn’t done anything about it in the pres- 
ent state of the law. 
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Senator Kerauver. Mr. Bolton-Smith / 

Mr. Bouron-Smirn. Mr. Chairman, I think the statements are very 
clear, and I have no further questions. 

Senator Kerauver. Mr. Frischknecht ? 

Mr. Friscuxnecut. I have just 1 or 2 questions, Mr. Smith. 

A few moments ago we heard Mr. McDonald testify, in essence, to 
the fact that failure to enforce title II of the Packers and Stoe ‘kyards 
Act in the meatpacking industry had led to vertical integration. 

Now, by that we mean that we have had meatpackers move into the 
contract buying, into the operation of feed yards, and so forth, in 
other words, they have been moving backward into control at the 
productive process itself. We have seen some of them move into the 
retail meat business on the other end, not just the processing but into 
the retail meat business on the other end. 

I am not speaking about the packers subject to the consent decree, 
but other packers. 

Now, he suggested that failure, in other words, to enforce title I] 
has led to some unfair trade practices which have furthered this 
move toward vertical integration which many people at least believe 
is not desirable in a free-enterprise economy. 

Now, in essence, have you not testified to the fact here—and I am 
reading from page 2 of your statement—this is the last sentence in 
paragraph 2: 

To permit a major part of the food trade to seek escape in the situation that 
now exists as to enforcement of these laws against firms which have as much as 
20 percent interest in meatpacking functions will unquestionably only add to 
their breakdown. 

Well, in essence, aren't you testifying to the fact here, then, that 
failure to endorse title IT is leading to what the economist calls hori- 
zontal integration, as well as vertical integration in the non-meat- 
packing industry, i in that a lot of these firms that are in the grocery- 
store business and in other businesses apparently are beginning to look 
toward the acquisition of at least a partial interest in a meatpacking 
firm as a way of escaping Federal Trade Commission jurisdiction over 
their normal business activity, or over those activities that constitute 
the major part of their business, and that is what we call horizontal 
integration, so actually we have got two things involved here, haven't 
we ? 

That failure to enforce title II on te part of the Department of 
Agriculture since some thirty-odd years is serving through perhaps 
failure to prohibit unfair trade weactions, not. only toward vertical 
integration but toward horizontal integration as well ? 

Isn't that what you have said, in essence, here, with respect to the 
food industry ? 

Mr. Quinuan. I think that you are correct. 

Mr. Chairman, it stands to reason that when one segment of industry 
is subject to regulation of its competitive practices “and another seg- 
ment is free of regulation, that situation is bound to lead to monopoly. 
There is no escape from it. 

On most propositions there are two sides, but this is about as one- 
sided a proposition as I have seen. The need for enactment of this 
bill—this corrective bill, in our view—is obvious. 
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Mr. Friscuxnecut. And the thing that concerns us here about the 
trend toward monopoly is the control that it gives a few firms over 
price and that it leads to the denial of prices established by market 
forces, and isn’t, after all, that the essence of what we believe to be the 
free enterprise system, price competition? Vertical and horizontal 
integration is a denial of price competition, isnt’ it ? 

Mr. Qurntan. Do you mean that all vertical integration is a denial 
of price competition ? 

Mr. Friscuxnecnt. I am saying it tends in that direction to the ef- 
fect that we may end up with what we call administered prices rather 
than prices that are established as part or as a result of the opera- 
tion of forces of demand and supply. 

Mr. Qurintan. I think it is true that with the present state of the 
law, and especially now that the escape clause has become known— 
and in common, I believe, with most or all people in the food industry, 
I became only recently aware of this—I think it is true now that that 
situation, unless corrected, is bound to lead to undue vertical integra- 
tion and horizontal integration and monoply in every way. 

When you have a large portion of competing members of an indus- 
try free from regulation, when others are subject, there is only one 
answer. 

Mr. Friscuxnecnut. I think we can bring it down to brass tacks by 
merely noting that on page 3 of Mr. Smith’s statement you list some 
seven particular practices which have been reported to you by your 
membership and, as near as I can tell from examining each of these, 
each of them would result in more control over price on the part of 
1 or 2 or a few firms, and the movement away from prices determined 
in the market place, which is the essence, I think, of what we call the 
free enterprise system. 

Mr. Quintan. That is correct. We certainly agree with that. 

Mr. Smirn. Mr. Chairman, with your permission, I would like to 
add an eighth item that came out of the questionnaire there; namely, 
discriminating in price on frozen foods, on a basis of purchases of 
meat products. 

Senator Keravuver. All right. Thank you very much. 

Mr. Qurnuan. Mr. Chairman, may we add to one statement just 
made? All of these would be violations of either section 2 of the 
Clayton Act or section 5 of the Federal Trade Commission Act, or 
both. 

Senator Keravuver. All of them are violations of title 2 of the Pack- 
ers and Stockyards Act? 

Mr. QuIntan. I don’t think that that section, title IT of the Packers 
and Stockyards Act, is clear enough to mean anything, Mr. Chair- 
man, as applied to these practices or others. Its meaning is very, very 
much in doubt. 

Senator Keravuver. Mr. Frischknecht ? 

Mr. Friscuxnecut. What we are saying is this, and what I think 
you are saying is that title II of the Packers and Stockyards Act has 
never really been litigated. It is tremendous, board authority, and we 
really don’t know through court decisions what specific practices are 
prohibited by title IT. 

Mr. QuinLan. Moreover, it is so broad and vague that even its 
validity is questionable. 
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Senator Carrot. Were you saying on your eighth item that there 
is a tie-in between meat and frozen foods? 

Mr. Smiru. That is a practice that was brought out by one of the 
meatpackers that is also handling frozen food. The practice was that, 
to the retailer who bought a certain amount of frozen food and meat, 
the amount of meat determined the price of the discount he got on 
frozen foods. 

In other words, 26 to 50 pounds, he got an extra 6 percent, or I 
can give you—let’s be accurate on that, if you will, please. I will just 
give you that one scale right there. 

Meat orders of 26 to 50 pounds, he got 3 percent extra discount on 
frozen foods; 51 to 100 pounds, he got 6 percent extra discount on 
frozen foods; and 100 pounds up, 9 percent on frozen foods. 

Senator Carroti. Mr. Smith, assuming that situation to be accu- 
rate, would the Federal Trade Commission today have jurisdiction, 
assuming there was a tie-in with packing plants, would they have 
jurisdiction over that situation ? 

Mr. Qurnian. I would say there is a serious doubt that the Com- 
mission does, sir, and there is a doubt also as to whether the pertinent 
provisions—that is, the price-discrimination provision of the Clayton 
Act and the tying-agreement provision of the Clayton / a serious 
question as to whether those are applicable, in view of the enactment 
of title II of the Packers and Stockyards Act, which, it might be 
argued, implied an intent by Congress to replace those provisions 
as far as concerned meatpackers. 

Senator Carroui. All those doubts could be resolved if we passed 
S. 1356? 

Mr. Quintan. Absolutely, sir. 

Senator Kerauver. All right, gentlemen. Thank you very much. 

Mr. Smirn. Thank you very much, Mr. Chairman. 

Senator Krravver. Mr. George Burger, vice president, National 
Federation of Independent Business. 

Weare glad to have you here, Mr. Burger. 

Mr. Burerr. Thank you very much. 

Senator Keracver. Have you got a statement ? 

Mr. Burcer. Yes, sir. 





STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, D. C. 


Mr. Buraer. I am George J. Burger, vice president and Wash- 
: ae Ss . : 
ington representative of the National Federation of Independent 
Business. Our head office is located at Burlingame, Calif., with divi- 
sion offices in Chicago, Cincinnati, New York City, and the legislative 
office in Washington, D.C. 

We represent independent business and professional people in all 
vocations from all parts of the country. We have the largest directly 
supporting membership of any business organization in the country. 

Our position on legislation is dictated directly by our membership. 
We poll our members on all important issues and are committed by 
their majority vote. 

By direction, through repeated national polls of our membership, 
and following out their instructions, we have made our No. 1 objec- 
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tive in protection to the free-enterprise system and small business, 
instituting of all-out vigorous action for full enforcement of the 
antitrust laws, and, where amendments are needed to strengthen the 
laws, that all action to be taken must be instituted by the federation 
to have such amendments enacted. 

In our appearances before the platform committees of the respec- 
tive political parties in their national conventions, Chicago and San 
Francisco, the first and principal recommendation of the federation 
was: “Positive, full-scale enforcement of the antitrust laws.” 

In my conference with the President’s Economic Adviser, Dr, 
Arthur Burns, who, at the time, was Chairman of the President’s 
Cabinet Committee on Small Business, I advised him that we knew 
from practical experience of owning and operating an independent 
business establishment that the key to success or failure of a small- 
business enterprise, whether at the production or distribution level, 
rests largely in the enforcement of these major laws to protect the 
free-enterprise system. 

We believe there is need for strengthening amendments to these 
laws, such as is proposed in the present bill, which will curb deliberate 
and continual violations of antitrust laws. 

It doesn’t make much difference how efficient small business may 
be, or how well financed they may be, if these laws are ignored, o1 
there is weakness in the enforcement, it then means certain destruc- 
tion tosmall business of this Nation. 

We heartily concur in the statement presented to your committee 
by the Counsel of the Federal Trade Commission that, by adopting 
such legislation as proposed, it would enable the Federal Trade 
Commission— 
to move against many food chains that can now escape its jurisdiction, as 
well as letting the FTC apply antitrust and unfair-trade practices laws to the 
meat-marketing industry for the first time. 

We are even more vitally interested and concerned that, unless this 
correction is made in the administration of the antitrust laws, the 
result will be as was stated by the Honorable Emanuel Celler, chair- 
man of the House Judiciary Committee, where he said : 

Any company, no matter what its primary line is, with a mineral investment 
in a meatpacking operation can deprive the Federal Trade Commission of juris- 
diction over its activities. 

Unless this situation is corrected immediately it would give a 
“green light,” for example, to tire producers, battery manufacturers, 
automobile manufacturers, integrated oil companies, or any other in- 
dustrial giant, to have antitrust enforcement eliminated from the 
activities of the Federal Trade Commission on the monopolistic and 
unfair-trade practices that result in unfair and discriminatory meth- 
ods of competition. 

Mr. Chairman, the remarks I have made in behalf of the federation 
here today do not mean that up to this moment the federation is sup- 
porting the bill, S. 1356, now before your committee, as the nationwide 
membership of the federation has not as yet been polled on the ball 
However, we are appearing in support of the principle involved : 
it applies to the overall enforcement of the antitrust laws spplyinl 
to all segments of our economy. We can find no justifiable reason 
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for any exemptions from the antitrust laws enforcement irrespective 
of what industry is involved. 

Furthermore, what definitely appears to be happening in the meat 
industry, namely, divided authority in the enforcement of the anti- 
trust laws, leaves the small- business institutions, both at the produe- 
tion and distribution level, in a very precarious position as to their 
future. 

In conclusion, we again recommend that the Congress take appro- 
priate action in putting enforcement of all provisions of the anti- 
trust laws where it rightfully belongs, and in no other place, with the 
antitrust agencies of the Government. 

That completes my statement, Mr. Chairman. 

Senator Kr FAUVER. Coptenean before we ask Mr. Burger any 
questions, let’s see what we are going to do about a further hearing. 

Off the record. 

(Discussion off the record. ) 

Senator Kerauver. Mr. Burger, we want to thank you for a very 
clear and persuasive statement. 

Some time ago you issued a statement, which I thought was a very 
good one, stating the position of the National Federation of Inde- 
pendent Business in support of a study of the administered price 
problem. Do you not feel that this material set forth in your state- 
ment, and this subject matter that we are considering now, has a bear- 
ing upon the problem of administered prices ? 

Mr. Burcer. No question about it. 

Senator Keracver. Senator Carroll, do you have some questions 
to ask Mr. Burger ? 

Senator Carroiy, | think it isa very fine statement. I have known 
Mr. Burger for many years, and I know he represents some very large 
groups of independent business and professional people. Iam glad to 
see that you are continuing to take an interest in antitrust legislation, 
Mr. Burger. 

In 1956 I had a little difficulty locating some of your businessmen 
in Colorado. You were functioning there, were you, George ? 

Mr. Burcer. Well, I should think so. I think they are all active 
members, paying their dues, a voluntary action upon their part. 

I think there is one thing Senator Carroll, that we took a very 
active position in opposition to the Reed-Bulwinkle bill back some 5 
or 6 years ago, very active opposing thatlegislation, and the spokesman 
for that legislation said to the committees of the Congress that unless 
they got that legislation, exempt from antitrust laws and ratemaking, 
the railroads and interstate carriers would end up in chaos. 

Well, I think when we look back, as Al Smith would say, on the 
record, the interstate and motor carriers, the railroads haven’t done 
so bad because they hit us with another 15 percent increase the other 
day, those of us that use the rails, and it has been constant, and the 
same thing applies with aviation. 

I think that those exemptions under those laws given those in- 
dustries, those exemptions should be brought in under the full impact 
of the antitrust agencies. 

Senator Carrot... I didn’t mean to get you off on another subject. I 
realize that you pig this subject so well, but what I was really think- 
ing about, George, was the Carroll amendment to the basing point bill. 
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Mr. Burcer. You know our position on that. 

Senator Carroti. For some reason, I didn’t hear much about that 
in 1956, in Colorado, and I was wondering whether you were working 
quietly underground or whether your organization was really fune- 
tioning out there. 

Mr. Burcrr. The basing point, as you know, we took a very leading 
position to support the Supreme Court, and we still think the action 
on that is not over as yet, by any means. 

Senator Carroui (presiding). Thank you so much. 

Any further questions? 

Mr. McHvueu. Just one. 

Mr. Burger, if your membership is polled on this bill and reports 
to you, I wonder if you would be kind enough to report the results of 
your finding to this committee? 

Mr. Burcer. Mr. McHugh, I think most likely, because of the 
actions of Senator Watkins and Senator 0” Mahoney, and I believe 
Congressman Dixon, of Utah, and now Congressman Metcalf, of Mon- 
tana, and I think the far- reaching effect of this thing, naturally in 
the membership of the federation, its overall membership, we cer- 

tainly have a goodly number of fellows in the retail grocery business, 
certainly a goodly number in the meat. industry. 

I think the question will certainly be polled and we will be glad 
to supply the committee with the result of that poll. 

Mr. McHvueu. Thank you. 

Mr. FriscuKnecnut. Mr. Burger, just 1 or 2 questions. 

Senator Watkins received from you yesterday a letter in which 
you made some reference to the fact that your organization yet has 
not gone on record in support of S. 1356 

Mr. Bureer. Correct. 

Mr. FriscHKNecur (continuing). But that you have a standing 
obligation imposed by your membership to come before the Congress 
and s support antitrust legislation ? 

Mr. Burger. Correct. 

Mr. FriscoKNneEcut. Now, S. 1356, being such a bill, this is really 
a distinction without a difference, isn’t it ? 

Mr. Burcer. Well, if I understand—I am not a lawyer—— 

Mr. Friscuxknecut. What I am saying 

Mr. Burcer. What I understand, it would throw the entire 

Mr. FriscHKNEcHT. Merely a formal matter of a few days, a few 
weeks, for you to conduct your poll before rather positive expression 
would be forthcoming ? 

Mr. Burcer. Exactly. 

Mr, FriscHKNEcHT. Fine. 

I was particularly interested in the last two paragraphs of your 
statement, when you suggest—we might just quote this: 











Furthermore, what definitely appears to be happening in the meat industry, 
namely, divided authority in the enforcement of the antitrust laws, leaves the 
small-business institutions, both at the production and distribution level, in a very 
precarious position as to their future. 


Now, as to one who has an interest in administration, aren’t you 
saying here in effect that. what we ought to do now is to bring together 
these ‘divergent authorities ? 

Mr. Burcer. Positively. 
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Mr. Friscuknecut. That we ought to bring back into a specialized 
agency, organized for the major purpose of enforcing the antitrust 
law, title II of the Packers and Stockyards Act? 

Mr Burcer. Exactly. 

Mr. Friscuxnecut. Authority over meatpackers ? 

Mr. Burcer. Exactly. 

Mr. Friscuxnecut. One of the major findings of the first and 
second, Hoover Commissions also ? 

Mr. Bureer. Exactly. 

Mr. Friscuknecut. That we can save some money, get better ad- 
ministration, if we group similar functions together ? 

Mr. Burcer. Exactly. 

Mr. FriscHkNEcHT. That is all I have. 

Senator CarroLy, Any further questions of Mr. Burger? 

(No response.) 

Senator Carrot. The next witness is Mr. Wallace Campbell. 


STATEMENT OF WALLACE J. CAMPBELL, DIRECTOR, WASHINGTON 
OFFICE, COOPERATIVE LEAGUE OF THE USA 


Senator Carro.i. State your name and your organization, please. 

Mr. Campset. For identification, my name is Wallace J. Campbell. 
Iam Ginter of the Washington office of the Cooperative League of 
the US 

The us is a national federation of consumer, supply, and serv- 
ice coope! ratives. Its affiliated member or ganizations include in their 
membership approximately 13 million different families who own co- 
operative businesses of various kinds thorugh which they obtain farm 
supplies, insurance, consumer goods, electric power, savings and 
aedit, health services, housing, and other needs. 

The Cooperative League has a long and noteworthy record of 
support for the antitrust laws and for the protection of the consumer 
through both economic and legal action. The league wholeheartedly 
supports the bill introduced by Senator O’ Mahoney for himself and 
Senator Watkins to amend the antitrust laws by vesting in the Fed- 
eral Trade Commission jurisdiction to prevent monopolistic acts or 
practices in the meat and meat products industries. 

It is one of those queer quirks of legislative history that the meat- 
packing industry is exempt from jurisdiction of the Federal Trade 
Commission. The investigation of packers and stockyards in the early 
1920’s brought congressional action which should be initiated a long 
history of protec tion of the consumer from potential monopoly prac- 
tices in the meat industry. Instead, the Packers and Stockyards Act 
of 1921 placed enforcement of antitrust. laws in the United States 
Department of Agriculture. 

In the years that have passed since that time very few, if any, 
actions have been initiated by the USDA, and cases which might justi- 
fiably have come before the Federal Trade Commission have been 
thrown out for lack of jurisdiction. 

The very small staff in the USDA responsible for enforcement of 
antitrust acts in the meat industry is ill-equipped to meet the needs of 
the huge and growing industry. Furthermore, the Department of 
Agriculture has a dual interest in the situation, for it must, under its 
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basic charter, work with the farmers and the meatpacking industry, 
encouraging further growth, new conditions and methods. ‘To serve 
as policeman for the industry at the same time is expecting the im- 
possible. 

By placing jurisdiction under the FTC, the meat industry would 
become subject to the same antitrust and antimonopolistic rules which 
govern the rest of the food industry and the majority of industries 
as a whole. The FTC staff is equipped to do the job at hand, and 
although its staff is not large, it is in substantially better position 
than USDA toc arry on this work. 

Better policing ni the meat industry would mean more competition 
in meatpacking and related fields, elimination of price discrimination 
and a better break for consumers every where. 

The recent action of the Food Fair chain in claiming exemption 
from the jurisdiction of the Federal Trade Commission places the 
long-standing inequity mvolved in a sharp new light. The Food 
Fair chain, by purchasing a small pac king plant, has claimed exemp- 
tion from the jurisdiction of FTC on the grounds that it is a meat- 
packer and therefore under the jurisdiction of USDA. 

The examiner’s decision in this case is subject to confirmation or 
rejection by the Commission as a whole, but support of the examiner's 
decision would mean that any food enterprise could secure immunity 
at the cost of a small investment by purchasing a modest-sized packing 
plant. 

Our cooperatives, which are a small but growing factor in the food 
industry, believe that all sections of the food industry should be sub- 
ject to the same jurisdiction, and certainly would not claim exemption 
on the grounds that one of our cooperatives in Ohio owns a meat- 
packing plant as one of the facilities of the consumer-owned stores. 

May I interrupt my testimony to add a prediction here? I would 
predict. Mr. Chairman, that if this bill is not passed at this session 
every food chain in the United States will be wise to buy a packing 
plant during the coming year, as an investment to save embarrassment, 
save legal fees, and esc ape jurisdiction from the Federal Trade Com- 
mission. They would be foolish if they don’t do it. 

This loophole which has been discovered by Food Fair has opened 
the way. Every food chain will be forced to enter the meatpacking 
business i in order to escape Federal Trade Commission jurisdiction. 

Senator Carrotit. Mr. Campbell, it isn’t clear to me, in the third 
paragr aph on page 2, where you have testified about the recent action 
of the Food Fair chain. Did the examiner give a decision in their 
favor? 

Mr. Campseii. That is right. 

Senator Carroti. That decision is now subject to confirmation or 
rejection? It has not been passed upon ? 

Mr. Camppecy. That is right. 

Senator Carro.ti. By the Federal Trade Commission ? 

Mr. Campsett. That is right. 

Senator Carrotu. You may proceed. 

Mr. Camppety. But it is clear under the law that the Commissioners 
aparently will have to follow the aie of their examiner in this 

case, because the law is quite clear. We need this kind of an 
amendment. 
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Mr. FriscuKnecut. It was the case based on the United Corp. case, 
which the petitioner cited ¢ 

Mr. Camppe... That is right. 

An even greater monopolistic hazard than the Food Fair case arises 
in the move of three of the Big Four packers to go into the retail food 
business. We understand that Cudahy, Swift, and Armour are asking 
a consent decree which would make it possible for them to go back into 
food retailing with exemption from FTC jurisdiction and no controls 
on monopolistic practices except a small and inadequate staff in the 
Department of Agriculture. 

To take a large section of the food industry out from under regula- 
tion of the Robinson-Patman Act might very well create an added 
burden to small business, which already is being pushed to the wall 
by its larger competitors. 

The bill before your committee should be approved for three specific 
— 

. It provides sound administration. The Federal Trade Commis- 
sion was set up to prevent monopoly in restraint of trade, unfair 
trade practices, and other action destructive of freedom of competition 
ancl contrary to the consumer interest and the public welfare. To give 
the FTC jurisdiction over most of industry and specifically exempt 
the meatpacking industry provides for inefficiencies and unsound ad- 
ministration. The transfer of functions from USDA to FTC would 
correct this unsound practice as it affects the meat industry. 

The O’Mahoney-Watkins bill would protect the farmer and 
stockman, particularly the small operator who must sell at a time not 
of his own choosing in order to meet pressing financial obligations. 
As Senator Watkins pointed out in his speech in the Senate Feb- 
ruary 25: 

In an industry where the buyers are few in number and the sellers are great 
in number, it is evident that the buyers are in a position to set the price they 
will pay * * *. It behooves us to maintain as many market outlets as possible 
for livestock producers who obviously at best have a very poor bargaining 
position. 


As Senator Watkins said: 

It is imperative that proper scrutiny be maintained over the trade practices 
of firms slaughtering livestock and processing and distrib&ating meat products 
so as to permit the existence of as many marketing alternatives for producers 
as the nature of the industry will permit. 

The Senator from Utah went on to point out that: 

It is in the public interest that the FTC control be extended over packers 
which enter into sideline businesses—businesses which now escape such control 
because of Department of Agriculture inaction, but whose competitors are sub- 
ject to Federal Trade Commission control. 

The third basic reason for enactment of S. 1356 is for the pro- 
tection of the consumer. At the present time the FTC is not in a 
position to prevent unfair trade practices in the meat industry. The 
consumer may well face the prospect of growing monopoly control 
over the prices he is forced to pay. A few large or giant firms, ex- 
cluded by law from jurisdiction of the Federal Trade Commission, 
may very well eliminate thousands of small businesses through use 
of price discrimination methods and reduce the competition in the 
food field to the detriment of the consumer interest. 
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The Cooperative League is happy to join the dozen national organ- 
izations which are supporting this bill. We are particularly pleased 
at the bipartisan support evidenced by introduction of the measure 
ao O’Mahoney and Watkins in the Senate, and Congressmen 

lier and Dixon, and others, I understand, in the House. 

Mr. Cuumeris. Mr. Chairman, for clarification of the record— the 
United Corporation, et al. v. Federal Trade Commission case, to 
which Mr. Frischknecht referred, was filed under section 5 of the 
Federal Trade Commission Act, as was the Food Fair case. It was 
not filed under section 2 of the Clayton Act which is under discus- 
sion, and was in the testimony of Mr. Kintner, of the Federal Trade 
Commission, that in his belief it would be exempt, that the Federal 
Trade Commission could go ahead and proceed, under the testimony 
he gave last Friday. 

n other words, there is doubt, if they had filed under section 2 
of the Clayton Act, according to Mr. Kintner’s testimony, the Fed- 
eral Trade Commission would have jurisdiction in the Food Fair 
case. 

Senator Carrotu. The record, of course, speaks for itself. I think 
there has also been a statement in the record that casts some doubt 
about that. 

Mr. Cuumepris. That is right. 

Senator Carrotu. So, when lawyers are in doubt, litigation ensues, 

Mr. Cuoumpris. I wanted to point to section 5. 

Senator Carroiu. I think it is very well to do that, and I think 
the record is quite clear that at least in the opinion of one witness 
and his attorney, in the event that this bill were approved, it would 
remove that area of doubt. 

I think it is well for you to point out the distinction between section 
2 and section 5. 

Are there any other questions ? 

Mr. McHven. Senator Carroll, I think in this connection, though, 
it should be pointed out that Mr. Kintner, when he testified expressin 
the views of the Federal Trade Commission in favor of this bill, 
pointed out while there is this possible construction of the act, as has 

n stated here, it was his opinion that it is necessary for this bill 
to be enacted into law in order to lay at rest any question that might 
arise concerning the possible application of either of those acts. In 
his opinion, the enactment of this bill into law would do just that. 

Senator Carrot. I think that is fine. 

Any further questions? 

Mr. Friscuxnecut. Mr. Campbell, just 1 or ¢ 

The second full and complete paragraph on ‘pa 2 of your state- 
ment reads as follows: 

Better policing in the meat industry would mean more competition in meat- 
packing and related fields, elimination of price discrimination and a _ better 
break for consumers everywhere. 

I don’t know whether you have had an opportunity yet or not to 
see this study, but I hold here a study entitled “Food Cost Trends,” 
published April 15, 1957, by the Consumers Study Subcommittee of 
the Committee on Agriculture of the House of Representatives. 

Mr. Campsety. No, I haven’t seen that yet. 

Mr. Friscuxnecnt. On page 5 of that study isatable. This table 
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suggests that whereas the farm value of meat product declined some 
29 percent in the last 10 years, the retail cost of meat to the housewife 
declined only some 5 percent. We might say that this takes place in 
spite of the fact that we have had during this 10-year period the 
largest livestock numbers in history and probably the largest slaughter 
rate in history. 

On page 8 of this little study, the subcommittee goes on to say that 
as part of the study it did not have an opportunity to study the effect 
of corporation mergers and vertical integration of production, proc- 
essing, and distribution activities, and other practices, have done to 
the retail cost of meat. 

Well, now, my question is this, in light of these facts: 

If the big packers get out from etter the consent decree and they 
are able then to integrate on a vertical basis, particularly as concerns 
retail meat, is not the price spread likely to show a great discrepancy, 
in your judgment, between the figures this study showed than other- 
wise would be the case? 

Mr. Campse.t. I think that will be the trend, because what will 
happen is that your nonpacking food industry will not be in a posi- 
tion to compete with the packers in the field. 

Mr. Friscuxnecut. And this will be reenforced, will it not, if title 
II of the Packers and Stockyards Act is not transferred to a specialized 
agncy where it can get proper enforcement ? 

Mr. Campsety. That is right. 

Senator Carroti. Any further questions? 

Mr. McHveu. No further questions. 

Senator Carrott. Thank you very much, Mr. Campbell, for a very 
fine statement. 

Mr. Campsety. Thank you. 

Senator Carrot. Were you present in the room when I discussed 
the cattlemen and their problems? 

Mr. Camrppety. Yes, I was. 

Senator Carrot. Is that generally true? Are cattle prices de- 
clining? Are you interested in cattle prices? 

Mr. Campesetu. Well, our cooperatives are the purchasing and serv- 
ice cooperatives. The marketing cooperatives are members of the 
National Council of Farmer Cooperatives. So I am not an expert 
on the marketing side of the operation, but, rather, on the purchasing 
and service side. 

My general knowledge of the agricultural field would support what 
you have said, however, completely. 

Mr. Friscuxnecut. The Poder of your organization is to try to, 
through cooperativeness, get a better food product at a lower price 
for consumers, too, isn’t it ? 

Mr. Campsety. Yes. 

Mr. Friscuxnecut. And you see some effect, perhaps, of unfair 
trade practices in this field resulting in higher prices than the market 
would otherwise establish ? 

Mr. Camrsety. That is right. 

Senator Carroti. Thank you very much, Mr. Campbell. 

I think the record ought to show that Senator Kefauver has stepped 
out of the committee only momentarily, and that is the reason why 
Tam in the Chair, temporarily. 
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There is one other witness here who has asked to appear, who has 
not. been listed, and if he promises to be brief, we will call upon him, 

Mr. Charles E. Jackson, the general manager of the National 
Fisheries Institute. 


STATEMENT OF CHARLES E. JACKSON, GENERAL MANAGER, NA- 
TIONAL FISHERIES INSTITUTE, WASHINGTON, D. C. 


Mr. Jackson. Mr. Chairman, I think I can do it in 3 minutes. 

Mr. McHveu. Mr, Jackson has indicated he has no prepared state- 
ment but would like to make a brief statement on behalf of his associa- 
tion on this bill. 

Mr. Jackson. My name is Charles E. Jackson, general manager, 
National Fisheries Institute, Washington, D, C, 

Our organization represents all segments of the fishing industry 
between the fisherman and the retailer. 

We have just concluded our annual convention in Chicago and I 
just arrived yesterday, so I have not had an opportunity to prepare 
a statement. 

This matter of Senate 1356 and related legislation was discussed at 
length in our legislative committee, and recommendations were made 
that our organization go on record in favor of the legislation. 

A resolution was adopted by our board of directors unanimously, 

Briefly, the resolution was to this effect, and I can correct it from 


the records as soon as the secretary has completed it, but substantially 
it was as follows: 


Whereas the enforcement of antitrust laws &nd regulations pertaining to 
the meat industry was removed from the administration of the Federal Trade 
Commission, and placed under the jurisdiction of the Department of Agricul- 
ture in the Packers and Stockyards Act of 1921; and 

Whereas the Department of Agriculture has failed to carry out its authority 
to enforce the law, has inadequate staff and appropriations to enforce the act, 
and as a result the meatpacking industry is escaping the enforcement of anti- 
trust laws, leaving an opening for monopolistic practices that seriously endan- 
ger the United States fishing industry, particularly in the frozen fish and shell- 
fish field: Therefore be it 

Resolved, That the National Fisheries Institute go on record to give all-out 
support to Senate 1356 and similar legislation designed to place the meatpack- 
ing industry within the jurisdiction of the Federal Trade Commission, as is the 
case with other food industries. 

That is the situation, gentlemen. 

Our members are quite concerned about the possibilities of monopv- 
listic practice severely injuring our frozen food field, This is a new 
field in the food industry and we have made tremendous progress in 
the last 2 or 3 years. Frozen packaged fish, breaded frozen products, 
and prec ‘ooked products have given new life to our industry. 

We circulated a questionnaire among our members and the replies 
were preponderantly in favor of supporting this legislation. 

Senator Carroiu. Mr, Jackson, I think it would be helpful to the 
committee and to those who read the record if you would care to sub- 
mit a short statement showing the scope of your organization, how 
many members, how many States it operates in, the size of the indus- 
try, and anything that will throw light on the extent of your market- 
ing operations. 

Mr. Jackson. Mr. Chairman, I will be happy to supplement the 
record. 
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(The information to be furnished by Mr. Jackson is as follows :) 


The membership of the National Fisheries Institute consists of approximately 
500 firms located in 39 States, the District of Columbia and the Territory of 
Alaska. Before this year concludes we expect to have membership in all of 
the 48 States, for fish and shellfish are consumed by man and animal in every 
State and Territory in the Union. 

According to the Fish and Wildlife Service fishery leatlet 393 just released 
iy the Department of the Interior: 

In 1956 approximately 150,000 commercial fishermen, working with approxi- 
mately 90,000 boats of various sizes, produced 5,200 million pounds of fish which 
was valued (before expenses were deducted) at— 


$363 million at the boatside ($335,800,000 in 1955) ; 
$612 million at the processor level ($556 million) ; 
$865 million to the wholesaler ($800 million) and, 
$1,128 million to the retailer ($1,043 million). 


In addition the commercial fishing industry was responsible for— 

the employment of an estimated 300,000 workers in allied industry such 
as gear manufacture, making processing machinery and boat construction ; 

the employment of 101,000 shoreworkers in 4,024 shore establishments in- 
eluding processing plants and some wholesale units but not retailers; 

the employment of 3,300 workers using 1,350 boats to transport fish from area 
of capture to handling and processing plants. 

The consuming public’s response to this activity was to eat an average of 
10.1 pounds (edible weight) of fish per person during the year; of this 5.7 pounds 
were fresh and frozen fish, 3.8 pounds were the canned product and 0.6 of a 
pound was cured. In 1955 the consumption was 10.2 per capita. 

Fishery leaflet 393 also points out that it would take $11,781,350,000 invested 
at 4 percent interest to maintain earnings comparable with the net earnings of 
the fishing industry in 1956. 

While the total 1956 catch set an all-time record, the record-shattering por- 
tion of it was in industrial fish, with menhaden production setting the pace. 
The industrial catch, which is largely converted into oil and meal, total 2,400 
million pounds, 300 million pounds above the previous record set in 1955. 

The catch of edible fish was 2,800 million pounds which is considerably be- 
low the record 3,371 million harvested in 1950. The total value of the catch, 
including both industrial and food fish, was $363 million or $4 million below 
the high mark set in 1948. 

The per pound average price of the catch dropped below the 7 cent mark 
for the first time since 1945. The 1956 average was 6.98 cents per pound com- 
pared with the record of 8.17 cents in 1951. This decline is due largely to the 
big industrial catch which comprised a greater portion of the catch than ever 
before. 

The leading fish in pounds produced in 1956 with 1955 figures in parentheses 
were: menhaden (industrial fish !}—2,067,286,000 (1,867,783,000) ; salmon— 311 
million (289,880,000) ; tuna—327,179,000 (269,499,000) ; sea herring—243,472,000 
(163,632,000) ; shrimp—220 million (244,335,000) ; haddock—151,882,000 (135,- 
035,000), and Atlantic Ocean perch—151,058,000 (156,989,000). 

The canned pack for 1956 was 12 percent above that of 1955, due primarily 
to increases in tuna, Alaska salmon, Maine sardines and Pacific coast mackerel. 
The tuna pack of 230 million pounds set a new record, beating the mark set 
in 1955 by 38 million pounds. There was an increase in the amount of crab- 
meat canned but a decline in the canning of oysters. 

There were 533 establishments engaged in canning fish and byproducts. The 
Pacific coast led with 147 plants; Alaska was second with 104; the South At- 
lantic and gulf were third with 100, New England next with 74; then the 
Middle Atlantic States with 50, the Chesapeake Bay area with 33, and the Lake 
States with 22. Puerto Rico, Hawaii and American Samoa each had one. 

You will note that almost half of the total production of fish in the United 
States is utilized in agriculture and industry. Fishmeals and solubles are 
among the most valuable constituents of farm animal feed mixes. Without 
fishmeals and solubles the poultry farmer would have great difficulty maintain- 
ing egg production, and the production of hogs and cattle would be seriously 
impaired. 

Fish and shellfish constitute one of the principal sources of animal protein 
food in the United States, a commodity that the entire world has suddenly 
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recognized as essential to the needs of all nations. Consequently, the maritime 
nations are expanding their fleets, modernizing their craft, extending their 
operations on the high seas, and some nations are laying claims to exorbitant 
breadths of territorial seas. Indeed, the matter is so serious that the Interna- 
tional Law Commission and the United Nations have devoted the past 8 years in 
an effort toward finding a peaceful solution of this battle of nations to establish 
claims for the protection of their protein food supplies of the future. 

The total number of individuals and firms engaged in the fishing industry 
are considerable, but compared with the meat industry, there are practically no 
large firms. It w id be impossible for our industry to compete with large 
meatpackers, for we simply do not have the resources to do so. The fishing 
industry is largely responsible for the development of the frozen food field, 
Most of the original experimentation revolved around fisheries because of the 
necessity of protecting a highly perishable commodity until it could be trans- 
ported great distances to reach consumers all over the Nation. But because 
of adverse conditions and limited capital, the fishing industry was perhaps the 
last food industry to embark into the frozen food field. Within the past 5 or 6 
years, many firms have seen hope for the food fish industry by engaging in the 
processing, packaging, and marketing of frozen foods. Because most of our 
firms are small and the trend toward mergers of business and banking seems 
to be ever increasing, we are very much interested in the administration of all 
Federal antitrust laws. We have reasons to believe that the large meatpackers 
would like to enter the frozen fish field. They already have extensive facilities 
that would readily lend themselves to immediate and wide distribution of frozen 
fish and shellfish. It appears to us that there has been practically no enforce- 
ment of the antitrust laws pertaining to the meat industry since authority was 
placed under the jurisdiction of the Department of Agriculture in the Packers 
and Stockyards Act of 1921: and we fear that if the meatpackers should enter 
into the frozen fish field, administration of antitrust laws by the Department 
of Agriculture (which admittedly has practically no staff nor appropriation 
for this purpose) would be so ineffective that it would come too late to protect 
our industry from monopolistic control by giant corporations. 

Furthermore, we see no justification for special treatment of one segment of 
the food industry, thus permitting them to escape the jurisdiction of the Federal 
Trade Commission, while the fish industry and all other food industries are 
subject to the control of the Federal Trade Commission. 

We heartily endorse S. 1356 and sincerely hope that the Congress will promptly 
enact it into law. 


Senator Carrort. Any further questions of Mr. Jackson ? 

Mr. Friscuxnecnt. Just one, Mr. Jackson. 

Your members are really concerned about some of your competi- 
tors who are buying, or apparently you fear that they may buy pack- 
ing plants and escape the Federal Trade Commission’s jurisdic- 
tion 

Mr. Jackson. That is correct. 

Mr. Friscuxnecat (continuing). Jurisdiction which your mem- 
bers that don’t go that route are still subjected to? 

Mr. Jackson. That is correct. 

Mr. Friscuknecnt. And that gives those competitors an unfair 
advantage over members of your trade association ? 

Mr. Jackson. That is right. 

Mr. Friscuxnecut. That is your real concern ? 

Mr. Jackson. Our real concern. There was a great discussion on it. 

Mr. Borron-SmirH. Mr. Chairman, may I ask one question? 

Are there other reasons why your association is favoring the bill? 
What other impact did the meatpackers have on your fish “industry? 

Mr. Jackson. Well, they have such vast facilities, freezers, and 
opportunities, that our industry fears competition. They would be 
able to so distribute the products and it would be a simple matter for 
them to enter into the frozen fish field. 
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Mr. Friscukxnecut. Not only that, but you are probably concerned, 
too, are you not, about the possibility of the substitution by the con- 
sumer of meats for fish at prices which they may be able to offer 
consumers which you people cannot, and which they can offer con- 
sumers because they may be able to get away with some unfair pricing 
practices 

Mr. Jackson. That is true, and at times we face that situation even 
now. 

There have been occasions in the markets where prices of meat, 
low cut meats, have been such that the fish industry could not com- 
pete. It is another protein food, and we could perhaps get some spe- 
cific cases, but I do not have them today. 

Senator Carro.t. You mean, you are against low meat prices? You 
mean it interferes with sales of fish ? 

Mr. Jackson. To the extent that we cannot compete, we are very 
much concerned, Mr. Chairman. 

Mr. Friscuknecnt. Particularly if those low prices are the result 
of unfair trade practices; that is what you are really concerned about, 
isn’t it? 

Mr. Jackson. Yes, sir. 

Mr. Cuumpris. No questions. 

Senator Carroty. Are there any other questions of Mr. Jackson at 
this time? 

Mr. McHven. No. 

I guess that is all, sir. 

Senator Carro.u. I have just received word from Senator Kefauver 
that he would like to have this committee recess until 10 o’clock to- 
morrow morning, in room 424. 

(Whereupon, at 12:45 p. m., the subcommittee recessed, to recon- 
vene at 10 a.m. Wednesday, May 8, 1957.) 
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WEDNESDAY, MAY 8, 1957 


Unirep SrTatTes SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNopo_Ly, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
457, Senate Office Building, Senator Estes Kefauver (chairman of 
the subcommittee) presiding. 

Present: Senator Kefauver. 

Also present: Senators Carroll and Anderson. 

Donald P. McHugh, cocounsel, Antitrust; Gareth M. Neville, asso- 
ciate counsel, Antitrust ; Peter Chumbris, counsel for minor ity, Anti- 
trust; Dr. John M. Blair, chief economist, Antitrust; Tom Collins, 
professional staff member; Wilbur D. Sparks, attorney, Antitrust; 
Carlile Bolton-Smith, counsel to Senator Wiley; Dr. Reed L. Frisch- 
knecht, legislative assistant to Senator Watkins, and Jerry A. O’Cal- 
laghan, legislative assistant to Senator O'Mahoney. 

Senator Kerauver. The meeting will come to order. 

As I said yesterday, Senator O’ ‘Mahoney had to go to Wyoming for 
the funeral of a very dear friend. Senator W iley is in Wisconsin. 
Senator Dirksen has an engagement at the White House this morn- 
ing. So we will proceed. 

All the members of the subcommittee will be furnished copies of 
the transcript and it will be read and considered by all men bers. 

Mr. Cuumeris. And your dear friend Senator Langer is still at 
the Naval Hospital. He would like to be here. 

Senator Kerauver. Senator Langer is at the Naval Hospital but he 
is very much improved. I hope he will soon be back. 

Our first witness is Mr. Forest Noel, of the American National 
Livestock Auction Association. 

Good morning, Mr. Noel. 

Mr. Nort. Good morning, Senator. 

Senator Kerauver. All right, Mr. Noel. 


STATEMENT OF FOREST NOEL, VICE PRESIDENT, AMERICAN 
NATIONAL LIVESTOCK AUCTION ASSOCIATION 


Mr. Nort. Mr. Chairman and members of the subcommittee, my 
name is Forest Noel. My home is Lewistown, Mont. I own and op- 
erate the Central Montana Stockyards. Iam also a producer of live- 
stock, operating a ranch in central Montana. I am the vice presi- 
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dent of the American National Livestock Auction Association. The 
association has about 380 member firms throughout the United States, 
The auction markets sell over 65 percent of all livestock marketed in 
the United States. 

The members of our organization favor the adoption of S. 1356 
which would amend the antitrust laws by vesting in the Federal 
Trade Commission jurisdiction to prevent monopolistic acts and 
practices and other unlawful restraints in the meatpacking industry. 

Our association favors the posting of livestock m: arkets under the 
supervision of the Packers and Stockyards Act for the protection of 
the producers, and to raise the standards of ethical marketing in the 
United States. 

Our association has encouraged the appropriation of funds for 
posting the livestock auction markets. The Department of Agricul- 
ture has had this authority since 1921 but has never been given 
sufficient funds by Congress to regulate all of the stockyards and 
auction markets engaged in interstate commerce. Up to 1957, only 
10 percent of the auction markets were posted under the act. 

We are pleased to note that the budget submitted by the President 
to the Congress for the fiseal year beginning July 1, 1957, contains an 
additional $178,000 to enable the Secret ivy of Agriculture to post 
additional markets under title III of the Packers and Stoc ‘kyards Act. 

While we favor the administration by the Department of Agriculture 
of title III of the Packers and Stockyards Act dealing with the live- 
stock markets, we do not believe that the Secretary of Agriculture 
should administer the trade practices of meatpackers contained in 
title II of the act. 

The sole purpose of the Department of Agriculture, we believe, is to 
benefit. and protect the producer of livestock and other agricultural 
commodities. The Department is not equipped to serve as an en- 
forcement agency dealing with the antitrust laws to prevent monopo- 
listic acts and other unfair trade practices of meatpackers and food 
processors in the processing and distribution of these products. 

The history of the administration of the Packers and Stockyards 
Act has shown that the same agency should not be given responsibility 
for administering the stockyard provisions of the act and the packer 
trade practices. 

Inasmuch as the Department of Agriculture has never received 
sufficient funds from Congress to enforce both title IT and title III 
provisions of the Packers and Stockyards Act we believe that the 
Secretary of Agriculture probably made the best possible use of the 
funds from the produc ers’ point of view by diverting the entire appro- 
priation to the administration of the stockyards program. 

Without an appropriation to enforce the provisions of title IT it is 
extremely doubtful that the Secretary of Agriculture could hope to 
carry out his responsibility to prevent monopolistic acts and unfair 
competition in the processing and distribution of meat. 

If the Secretary of Agriculture should divert funds obtained for 
posting additiona ] stockyards to the enforcement of fair trade prac- 
tices in the meatpacking industry the livestock producers, the auction 
markets, and the Congress would certainly disapprove of this action. 

Since the Department has not requested funds to enforce fair trade 
practices we believe it is logical for the Department to support this 
legislation to permit the F ‘ederal Trade Commission to supervise the 
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trade practices of meatpackers along with their supervision of all other 
agricultural processing industries 

aC ongress created the Federal Trade Commission in 1914 as a sep- 
arate agency to prevent monopoly and to supervise fair competition. 
Because the Department of Agriculture has a record of 36 years with- 
out any effective effort to enforce antitrust laws against packers the 
members of our association strongly urge your committee to approve 
S. 1356. 

We believe it was a mistake to transfer enforcement over meat- 
packers to the Department of Agriculture in 1921. The Department 
of Agriculture is handicapped in its enforcement in dealing with 
packers because it is required to cooperate so closely with them in 

various programs of mutual interest between the me: itpacking indus- 
try and the Department of Agriculture. 

We are pleased to join with the many other associations and farm 
groups who are sponsoring and supporting this legislation which 
will close a loophole by which business firms other ‘than the meat- 
packers are able to escape the jurisdiction of the Federal Trade Com- 
mission by acquiring a meatpacking plant. 

There will probably be no effective enforcement of our antitrust 
laws until all industries are placed under the same rules and the same 
enforcement. 

As an operator of a livestock auction, I deal with packers of all 
sizes—small, medium, and large. I have found them all to be high- 
class business concerns and I do not feel that any of them would 
want to object to this transfer. 

I thank you very much, gentlemen. I will file this with you, too. 

Senator Kreravver. Thank you, Mr. Noel, for a very clear state- 
ment. Just who is it you represent ¢ 

Mr. Nori. The American National Livestock Auction Association. 

Senator Kerauver. You mean where farmers bring in their live- 
stock to be auctioned off in various towns and communities? That is 
your association ¢ 

Mr. Norew. Yes,sir. Iam vice president. 

Senator Kerauver. Generally, the auctions all over the country are 
members of this association ? 

Mr. Noet. We have about 380 members. As I said, there is just 
about 10 percent of the auction markets in the United States that 
are posted. 

Senator Kerauver. These are the markets that deal directly with 
the farmers—buying their livestock and then selling to the packers ? 

Mr. Nort. We are an agency. We are a commission agency. 

Senator Kerauver. W ill you explain exactly what you do? 

Mr. Norn. Well, when the Stockyards and Packers Act was started 
in 1921, it was the duty of the Secretary of Agriculture to supervise 
all marketing agencies of livestock, and in or der to do that they have 
to post the m: arkets and bring them under the Stockyards and Pack- 
ers Act. 

Now, all markets don’t meet the requirements under the act which 
we think is wrong, which is 20,000 square feet. There are 2,380 
auction markets in the United States and up to this year less than 10 
percent of them were under the act because the Department has always 
claimed that they didn’t have appropriations enough to post the 
balance of the markets. 
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Senator Kerauver. You mean appropriations enough to examine 
and see whether the markets meet the requirements ? 

Mr. Noex. And supervise the markets. 

Senator Kerauver. That, of course, comes under title III of the 
act. 

Mr. Norw. They started a program last year. They got an appro- 
priation and they are posting about 110 markets last year up to now 
and then with additional appropriations this year they expect to post 
about 200 more markets, and we feel all markets that deal with live- 
stock, interstate commerce, should be posted. 

Senator Kerauver. Under S. 1356, this posting would be left with 
the Department of Agriculture ? 

Mr. Nog. That is right, and we feel it should be. 

Senator Kerauver. Mr. McHugh, in the past, I take it, the appro- 
priation has specified so much for title IIT and so much for title IIT? 

Mr. McHvueu. Yes. I think there has been some indication in the 
various budget submissions as to how the money is to be spent in 
connection with the various titles. 

Senator Keravver. There is some reference here that, however, all 
of the funds have been diverted to one or the other title. 

Mr. Norn. Well, title II has never been enforced and they have 
never needed any money or never used any money for that, so they 
have, I think, diverted most of the money to the supervision of 
title IIT. 

Senator Krerauver. Has it been diverted, or haven’t they asked for 
money for title II? 

Mr. Noe. I don’t think they have ever asked for any money for 
that title II. And I don’t feel that they should divert any money 
that has been appropriated now for the posting of additional markets 
to the operation of title II. 

Senator Kerauver. Mr. McHugh, any questions ? 

Mr. McHveu. Do you think the $178,000 requested for additional 
posting is adequate to do the job? 

Mr. Nort. I do not. 

Mr. McHven. If it is not sufficient in your opinion to do what is 
necessary for adequate posting, you would certainly oppose any diver- 
sion of that fund for any other purpose, such as the enforcement of 
title IT? 

Mr. Noe. I would. 

Mr. McHveu. Mr. Noel, is it your opinion that there is some real 
danger that meatpackers could engage in unfair or monopolistic prac- 
tices which could be detrimental to the producers ? 

Mr. Noew. Well, I think any monopoly is detrimental to all busi- 
ness whether it is producers or consumers. 

Mr. McHven. Do I understand from your statement that you are 
concerned about the lack of supervision, for instance, over acquisitions 
of packing plants by the large packers and the effect which that might 
have upon competition in the market place ? 

Mr. Nort. Yes, I do. I feel like the very name of the act itself, 
Stockyards and Packers Act, is misleading. I don’t think the packers 
have ever been supervised by the act like they were intended to be. 

Mr. McHven. It is your view that the Federal Trade Commission 
has the necessary expertise and would be properly equipped to super- 
vise unfair trade practices in the meatpacking industry ? 
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Mr. Noe. I think that any industry as large as some of our meat- 
packers are should be superv ised under the same rules and regulations 
that all industries are supervised under, and that would be the Federal 
Trade Commission. 

Mr. McHwuaen. Mr. Noel, there has been some indication that meat- 

ackers really have no capacity to control or to determine prices, 
ee: itisa very competitive market. 

In your opinion, from your knowledge of livestock operations, is it 
possible that in any given time a group of packers or large buyers 
could get together and perhaps engage in collusive agreements which 
would ‘deny livestock producers the benefits of free competition ? ? 

Mr. Norn. Well, that is very possible and it is probable, and I think 
it has been done. However, I don’t blame the packers for that. I 
think it is just good business on their part to do that, but nevertheless 
it has been done: yes. 

Mr. McHven. As long as that possibility exists, then, you feel there 
is a very real need for active supervision by an agency of the Govern- 
ment over ee activities ¢ 

Mr. Norn. I do. 

Senator Krrauver. Mr. Noel, do the big packers really dominate 
the price that livestock brings at these auction markets? That is, the 
requirements they set forth or the amount they want to buy ? 

Mr. Norv. Well, the big packers, of course, are our big customers, 
and the price that they determine is the price that will be the going 
market for that day. However, they are guided by consumer de mands, 
and so forth, that regulate them very much as to the price they pay. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuvcmpris. No questions. 

Senator Krrauver. Mr. Bolton-Smith? 

Mr. Boitvon-Smiru. No questions. 

Senator Krrauver. Mr. O’Callaghan? 

Mr. O’CantaGcHan. What would you say was the going price in 
Montana on steers? 

Mr. Nort. What kind of steers do you mean ? 

Mr. O’CatLaGHan. The yearlings. 

Mr. Nort. The going price, about 18 cents. 

Mr. O’CantaGuan. Were the ranchers in Montana satisfied at 18 
cents ¢ 

Mr. Norn. The ranchers are never satisfied. 

Mr. O’CatiacHan. I know. They weren’t satisfied at 32 cents. 
But did they have justification for not being satisfied at 18 cents! 

Mr. Nort. No. I think 18 cents is a pretty fair price for feeder 
cattle. I think they were too high when you consider what fattened 
cattle brings. 

Mr. O’CatLaGuan. Have you noticed in central Montana the prac- 
tices of collusive buying ? 

Mr. Noex. Being an auction-market buyer, I always have to guard 
against that; yes, sir. 

Mr. O’Cattacuan. Is there a hotel in your town where the cattle 
buyers are known to patronize? 

Mr. Noex. Yes; there is. 

Mr. O’CatLacHan. What is its name? 

Mr. Nori. The Burke Hotel. 
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Mr. O’Catitacuan. Do the buyers ever get down there and talk 
things over the night before you have your auction? 

Mr. Nort. I suppose they do. I know they do. But we aim to 
protect the producer at the market by a support price. We determine 
what those cattle are worth, ourselves, and we see that they bring that 
market. 

Mr. O’CatiLacHan. Do you have somebody who looks at an animal 
as soon as he comes through the ring and puts the first bid on him? 

Mr. Noet. Yes, sir. 

Mr. O’Cautiacuan. Is that a house bid? 

Mr. Norv. Yes, sir. And we believe 

Mr. O’CatiacHan. An expert, I take it. 

Mr. Norn. We never back up. If nobody takes that animal, we will 
take it at that price, even though it might be a little too high. 

Mr. O’Catiacuan. Thank you very “much, 

Mr. Nort. Thank you. 

Senator Kerauver. Mr. Collins? 

Mr. Cotuins. No questions. 

Senator Kerauver. Thank you very much. 

Mr. Nort. You are welcome. 

Senator Keravver. Mr. W. 1. Driggers, New Mexico Cattle Growers 
Association. 





STATEMENT OF W. I. DRIGGERS, VICE PRESIDENT, NEW MEXICO 
CATTLE GROWERS ASSOCIATION, SANTA ROSA, N. MEX. 


Senator Krravuver. Mr. Driggers, you are the vice president of the 
New Mexico Cattle Growers Association, and you live at Santa Rosa, 
N. Mex. ! 

Mr. Dricerrs. Yes, sir. 

Senator Keravuver. All right, Mr. Driggers. We are glad to have 
you here. 

Mr. Driccers. Thank you. 

Mr. Chairman and members of the committee, my name is W. I. 
Driggers, of Santa Rosa, N. Mex., vice president of the New Mexico 
Cattle Growers Association, an association which has a membership 
of more than 5,000 cattle producers. 

I submit the following resolution, opposing any legislation remov- 
ing meatpackers from the jurisdiction of the Packers and Stockyards 
Administration, which was passed at the 43d annual convention of the 
New Mexico Cattle Growers Association held in Albuquerque, N. Mex., 
March 26, 1957. 

The following is the resolution and here is a true signed copy. 


RESOLUTION 
PACKERS AND STOCKYARDS AC 


Whereas there is before Congress proposed legislation which would remove 
the jurisdiction over meatpackers from the Packers and Stockyards Administra- 
tion and place it with the Federal Trade Commission ; and 

Whereas the marketing and meatpacking phases of the livestock and meat 
industry are very closely coordinated and have been administered within the 
United States Department of Agriculture since 1921 by the Packers and Stock- 
yards Administration, an agency which is very closely concerned with the 
problems and welfare of livestock producers ; and 
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Whereas the Federal Trade Commission is primarily charged with responsi- 
pilities to consumers alone and has no trained personnel acquainted with live- 
stock and meat production and marketing, and, because of this fact, the removal 
of meatpackers from the United States Department of Agriculture and placing 
them under the jurisdiction of a consumer agency would be to the detriment of 
livestock producers : Therefore be it 

Resolved, That the New Mexico Cattle Growers Association oppose any leg- 
islation removing meatpackers from the jurisdiction of the Packers and Stock- 
yards Administration, and that copies of this resolution be sent to the con- 
gressional delegation from New Mexico and the Secretary of Agriculture. 

Gentlemen, I operate a ranch comprised of over 100,000 acres in 
Guadalupe and San Miguel Counties of New Mexico, and I have been 
in the cattle business continuously since 1926. For this reason, I am 
very much interested in legislation that affects our industry. 

I am here to testify in opposition to bill S. 1356 which proposes 
to have the me atpacking industry placed under the jurisdiction of 
the Federal Trade Commission. 

Senator Kerauver. Just a minute, Mr. Driggers. 

Mr. Driacers. Yes, sir. 

Senator Krrauver. The very able and distinguished Senator from 
New Mexico, Senator Anderson, has just come in. We welcome him 
here. 

Senator, here is one of your fine constituents. Won’t you come 
and sit with us, Senator Anderson / 

Senator Anperson. I will sit back here and listen for a minute. 

Senator Kreravver. Do you want to make any remarks at this time, 
introducing Mr. Driggers ? 

Senator Anperson. All I want to say is I don’t guarantee the 
accuracy of everything Mr. Driggers says, because I don’t know what 
he is going to say, but I want to say that he is a very distinguished 
man in our part of the country and on general suspicion I think what 
he will say is probably very good. 

Mr. Driceers. Thank you, Senator. 

Senator Krerauver. Thank you, Senator Anderson. 

Senator Anperson. Off the record — 

(Discussion off the record.) 

Senator Kerauver. Back on the record, now. 

Mr. Dricoers. For this reason, I am very much interested in legis- 
lation that affects our industry. 

I am here to testify in opposition to bill S. 1356 which proposes 
to have the meat pac king industry placed under the jurisdiction of 
the Federal Trade Commission. 

As the meatpacking industry is closely related to ours, that of 
the cattle-producing industry, we believe our interests to be in more 
understanding hands under the Packers and Stockyards Act which is 
now presently handled by the Department of Agriculture. 

This Department has done a very effective job of regulating the in- 
dustry. We do not believe that there is a monopoly in the livestock 
and meat industry and any change would adversely affect the interests 
of agriculture. 

Right there, Mr. Chairman, with your permission, I would like 
to add a further clause. We do not believe that the re is a monopoly 
in the livestock and meat industry, and if there is, we think the 
USDA has the facilities and the trained personnel to handle the 
situation. I would like to add that to this statement. 
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Gentlemen, I wish to thank you for your time and with your per- 
mission, Mr. Chairman, I would like to file with you this statement, 
and also a true copy of our resolution signe d by Horace H. Hening, 
executive secretary of the New Mexico Cattle Growers Association, 

Senator Kerauver. We have a copy of the original resolution, Mr, 
Driggers. 

(The document referred to follows:) 


PACKERS AND STOCKYARDS ACT 


Whereas there is before Congress, proposed legislation which would remove 
the jurisdiction over meatpackers from the Packers and Stockyards Adminis- 
tration and place it with the Federal Trade Commission, and 

Whereas the marketing and meatpacking phases of the livestock and meat 
industry are very closely coordinated and have been administered within 
the United States Department of Agriculture since 1921 by the Packers and 
Stockyards Administration, an agency which is very closely concerned with 
the problems and welfare of livestock producers, and 

Whereas the Federal Trade Commission is primarily charged with respon- 
sibilities to consumers alone and has no trained personnel acquainted with 
livestock and meat production and marketing, and because of this fact, the re 
moval of meatpackers from the United States Department of Agriculture and 
placing them under the jurisdiction of a consumer agency would be to the detri- 
ment of livestock producers; therefore be it 

Resolved, That the New Mexico Cattle Growers Association oppose any legis- 
lation removing meatpackers from the jurisdiction of the Packers and Stock- 
yards Administration; and that copies of this resolution be sent to the con- 
gressional delegation from New Mexico and the Secretary of Agriculture. 

Attest: This is a true copy of a resolution adopted at the 43d Annual Con- 
vention of the New Mexico Cattle Growers Association in Albuquerque, March 
26, 1957. 

Horace H. HENNING, Executive-Secretary. 

Senator Krerauver. Thank you very much for your statement. 

Mr. Driggers, you say on page 2 that “placing them”—that is, the 
meatpackers- — “under the jurisdiction of a consumer agency would be 
to the detriment of livestock producers.” 

You set. forth some of your thinking, but just why do you think 
it would be to the detriment of the producers? 

Mr. Driecrers. We do not believe that they have the personnel that 
are trained to look after our interests, the cattle producers, as the 
Department of Agriculture. We have an Advisory Board to the 
Department of Agri iculture and we can take our problems to them and 
get them worked out in that way. 

We feel that is the case. 

Senator Kreravuver. I may be mistaken, but it is my understanding 
that the Department of Agriculture has never asked for any sub- 
stantial funds and has pr: actically no personnel for the supervision 
of the antitrust provisions of the Packers and Stockyards Act 

Mr. Driccers. It is my understanding—and I could be wrong—it is 
my understanding that prob ablv there are about one hundred members 
in this Department that handle this particular situation. That was my 
understanding. 

Senator Keravuver. I heard here yesterday that just recently the 
Secretary of Agriculture had asked the Federal Trade Commission 
to make certain investigations, that is, findings of fact. He did this, 
apparently, on the basis that either the Department of Agriculture 
didn’t have the personnel or he felt the Federal Trade Commission 
was better equipped to make the investigation. 

Do you know anything about that? 
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Mr. Driccers. It is our contention—yes. We think that the Secre- 
tary of Agriculture will work with the Federal Trade Commission 
in that respect, and as I understand the Federal Trade Commission, 
it is an investigating Commission and I would think that would be 
right, that he would ask them for some informasion. 

Senator Krravuver. But your statement is to the effect that the 
Federal Trade Commission doesn’t have the personnel and doesn’t 
know much about this problem. 

Mr. Driccers. My statement was to the effect, I believe, Mr. Chair- 

man, that they do not know the problems of the cattle producers as 
well as the Department of Agriculture, yes, sir. But I think as an 
investigating body, they do have some personnel. 

Senator Krrauver. Do you think there is no likelihood of the pack- 
ers making any agreements, or using their influence, adversely to the 
best interests of the producers ? 

Mr. Driccrrs. We do not believe that there is monopoly, but in case 
there is, we think that there are facilities and personnel to take care 
of that situation within the Department of Agriculture, yes, sir. 

Senator Keravver. I suppose you have studied the action of the 
packers in the years before this act was passed, the agreements and the 
conspiracies that they entered into? 

Mr. Driccrrs. I have some knowledge. 

Senator Kerauver. It was all brought out by the investigation of 
the Federal Trade Commission. 

Mr. Driccers. I have some knowledge of previous years, yes, sir. 

Senator Kerauver. But you think they have reformed since that 
time ? 

Mr. Driceers. Oh, possibly not altogether, no. I am not speaking 
for the packers. I am speaking for the Department of Agriculture, 
that I think they can handle the situation if you leave it with them. 

Senator Keravuver. All right. 

Senator Anderson, do you want to ask Mr. Driggers some questions ? 


STATEMENT OF HON. CLINTON P. ANDERSON, UNITED STATES 
SENATOR FROM THE STATE OF NEW MEXICO 


Senator Anperson. I want to say, Mr. Chairman, one of the reasons 
why I have tried to stay out of this discussion is that, as Secretary 
of Agriculture, I had the task of taking over all the stockyards and 
all the packing plants and so forth, at one time, by order of the Presi- 
dent. I became the custodian of about $1.5 billion worth of property 
at a time that there was a strike there. I had not asked the President 
to do it. I had tried my best to dissuade him from doing that, but 
he nonetheless issued an order that I had to take them over and I 
took them over. I put a New Mexico cattleman, Gayle Armstrong, 
in charge and we ran the packing plants for some considerable time. 

It did seem to me then and it has since seemed to me that the De- 
partment of Agriculture does, to the amount that is necessary, have the 
facilities for administering the Packers and Stockyards Act. I do 
not say that everything the packers do is perfect. I can’t fatten 
cattle and sell them and | make any money out of them pe I have felt 
that the excellent buying pr actices of the packers may be partly at 
fault. But I do believe that in the handling of this law I would ane ite 
before I took it away from the Department of Agriculture. I don’t 
insist that the Department of Agriculture should not frequently call 
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on the Federal Trade Commission. I think it would be profitable if it 
did because there are certain types of investigative work that the 
Department of agriculture may not be equipped to do. But I would 
want to see a bill of particulars as to why the Department hadn’t done 
its work well. I don’t believe that that will come from the people 
who have cattle, from Florida and some of the eastern States on to the 
foothills of the Rockies. West of the Rockies, there is a good deal 
of complaint about practices of large commission houses and packing 
houses. I don’t believe that exists east of the Rockies. Certainly, in 
the Sioux City and Omaha area and South St. Paul markets, there 
is plenty of competition as there is in the Chicago market and in Fort 
Wea and Oklahoma City. 

I do believe that once you get west of the Rockies, conditions have 
been a little more difficult. I ‘only hope the committee, before it com- 
pletes its final determination on this bill, considers whether this is a 
regional matter in which, perhaps, you ought to suggest to the De- 
partment that it take some special enforcement practices or turn over 
a portion of the enforcement to some other agency in the area lying 
west of the Rocky Mountains. 

Senator Keravver. Thank you, Senator Anderson. 

I know that you were not here yesterday and, of course, not being 
a member of this committee, you weren’t expected to be. But yester- 
day, Mr. Harold O. Smith, the executive vice president of the United 
States Wholesale Grocers Association, undertook to list practices 
which packers are engaging in which he thinks are in viol: ition of the 
Federal Trade Commission Act or of the Clayton Act or, perhaps, 
section II of the Stockyards Act. He said they are based upon actual 
complaints from his members. 

Senator Anperson. Well, I think I should say—— 

Senator Keravver. He added an eighth to the list you have there, 
that special rebates were given on meat based upon the amount of 
frozen food purchased. 

Senator Anperson. I am in no position to comment on what com- 
plaints there may be after the farmer has been taken care of, after 
the meat has been slaughtered. There may be practices that I wasn’t 
familiar with. There may still be practices I am not familiar with. 
But as far as the treatment to the farmer is concerned, to the livestock 
producer, the man who fattens the cattle, I think that far up the line 
in the production of livestock, they would rather rely upon the De- 
partment of Agriculture than upon any other agency. 

Once the meat has been slaughtered and processed and graded, there 
may be practices that reach “into the stores where this committee 
should spend a lot of time on. That is why I haven't made any at- 
tempt to express an opinion as to what the final verdict of this com- 
mittee will be. I have great respect for the Judiciary Committee and 
for this subcommittee and, therefore, I haven’t attempted to say what 
I think the final disposition of this matter should be. I only say as 
far as the livestock men generally across the country are concerned, 
TI think there are more people who produce livestock on the range 
and fatten it on the lots who would rather look to the Department 
of Agriculture than to any other agency. I am not talking about it 
after that time. 

Senator Kreravver. We certainly appreciate and value your obser- 
vations, Senator Anderson. We know you have had great experience 
both as Secretary of Agriculture and as a producer yourself and as a 
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member of the Agriculture Committee and Senator. I know the 
Members of the Senate will await with much interest your final judg- 
ment about this bill after you have had a chance to study the entire 


hearing. 
Senator Anprrson. I hope I might have a chance to hear the tes- 


timony. ; 

(The following letter by Senator Anderson was submitted for the 

record. ) 
UNITED STATES SENATE, 
June 6, 1957. 
Hon. Josepu C, O’MAHONEY, 
United States Senate 

DeaR SENATOR: Some questions have been raised about the very brief state- 
ment I made during a meeting of the Antitrust and Monopoly Subcommittee of 
the Committee on the Judiciary with reference to S. 1356, to give the Federal 
Trade Commission antitrust jurisdiction over the meat industry. 

I had indicated that I was not going to make a statement because I was not 
familiar with the purposes of 8S. 1356. All I tried to say was that I thought the 
rancher who produces cattle, the farmer and the feed operator who fatten cattle 
and breeders generally, would be better satisfied to have all the activities in which 
they engage remain under the Department of Agriculture. 

To that degree I think the supervision of stockyards should be in the hands of 
the Department of Agriculture. However, once the meat has been purchased and 
slaughtered, the Department has very little supervision of it and subsequent reg- 
ulation could be handled by the Federal Trade Commission. This Commission, 
I recognize, was created by Congress for the special purpose of preventing unfair, 
monopolistic, and discriminatory practices in commerce which, of course, involves 
interstate trade in livestock before the animals leave the packinghouse and inter- 
state trade in livestock products after they have been processed. The grower 
should be protected against such illegal practices as well as the consumer, and I 
applaud the action of your committee in searching for the facts so that you may 
make a recommendation to the Congress with respect thereto. I understand that 
it is not proposed in the bill before you to deprive the Department of Agriculture 
of its supervision of the stockyards. 

Sincerely yours, 
CLINTON P. ANDERSON, 

Senator Keravuver. Do you have any questions, Mr. McHugh / 

Mr. McHven. Just a few, Senator. 

Mr. Driggers, you have indicated that the producer members of your 
association feel that they would be better protected through supervi- 
sion by the Department of Agriculture than through regulation by the 
Federal Trade Commission, as to meatpacking practices. Have you 
ever heard of any cases being filed or any actions being brought by ‘the 
Department of Agric ulture : against meatpackers for any alleged un- 
fair or illegal trade practices # 

Mr. Driccers. I understand there are a number of investigations go- 
ing on at this time. That is my understanding. 

Mr. McHvueu. There are investigations going on at this time ’ 

Mr. Driccers. By the Department of Agriculture. 

Mr. McHven. Against meat packers ? 

Mr. Driacrers. Yes. In this line—— 

Mr. McH ven. ai unfair trade practices ? 

Mr. Driccers. I don’t know whether you would call it unfair trade 
practices or just investigations that need looking into. 

Mr. McHven. Have you ever heard of any cases that were actually 
filed by the Department of Agriculture ? 

Mr. Dricoers. I understand there are none, that it has been worked 
out with everybody concerned in a satisfactory manner. 
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Mr. McHveu. Do you think, Mr. Driggers, that this would indi- 
cate active enforcement of a statute, if there have never been any 
cases filed by the Department ? 

Mr. Driccers. Well, I wouldn’t know about it. 

Mr. McoHveu. Do you think that there may be some danger to the 
livestock producer in terms of the amount of competition he faces if 
there were an increasing tendency toward mergers among the large 
meatpackers ? 

In other words, if the large packers continue to gobble up small in- 
dependent packers, limiting the number of packers buying livestock, 
wouldn’t that tend to restrict competition so far as the livestock pro- 
ducer was concerned ? 

Mr. Driceers. Possibly so, but to my knowledge I do not believe 
that is the case. 

Mr. McHven. If that were to happen, would you agree it could be 
very dangerous to the producer of livestock ? 

Mr. Driccrrs. Yes, sir. 

Mr. McHvueu. Don’t you think it is important that there be an 
agency which carefully supervises these kinds of mergers to be sure 
that development doesn’t occur ? 

Mr. Driecers. We think we have one in the Department of Agri- 
culture and it is our contention that the Secretary of Agriculture will 
ask the Federal Trade Commission for whatever help he needs in han- 
dling this particular case. 

Mr. McHvexu. Do you know of any case, or have you ever heard of 
any case, where the Department of Agriculture stopped or attempted 
to stop any acquisition by a large packer of another meatpacking 
house ¢ 

Mr. Driccrrs. I couldn’t say on that as I would not know. 

Mr. McHueu. You have never heard of any case where the Depart- 
ment of Agriculture has asked the Federal Trade Commission to make 
any investigation of any of these mergers ? 

Mr. Driccers. I understand that that is being done at this time. 

Mr. McHveu. You have personal knowledge of this? 

Mr. Driccers. Well, in the literature that I have read, that is the 
way I understood it; yes, sir. 

Senator Keravver. All right. Mr. Bolton-Smith ? 

Mr. Bouron-SmitrH. No questions. 

Senator Kerauver. Mr. O’Callaghan ? 

Mr. O’CatiaGcuan. I have just several questions of fact, Senator. 

Do you sell your cattle in the Los Angeles market or are your cattle 
marketed in Texas? 

Mr. Driccers. We are in New Mexico. Most of them go east to 
Illinois and Iowa feed lots. 

Mr. O’Catiacuan. You heard Senator Anderson’s observation that 
the complaints of possible collusive practices seem to originate west of 
the Rocky Mountains. Is that your observation also? 

Mr. Driccrrs. I am not too familiar with the West. We do not do 
marketing—very little—in the west coast. 

Mr. O’CatiacHan. Leaving aside for a moment the question of 
which agency might be best, but assuming that some agency in the 
Government v igorously enforced the Packers and Stockyards Act, do 
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you think there would be a material difference in the market price of 
cattle ¢ 

Mr. Driceers. No, sir. I would not think so. I think it is being 
vigorously enforced as far as the appropriations that have been made 
to the Department of Agriculture. 

Mr. O’CatiacHan. Do you think the appropriations are sufficient 
for the proper enforcement of the act? 

Mr. Driccrrs. No, sir; I do not. But if the funds to the Depart- 
ment of Agriculture are not sufficient, they wouldn’t be sufficient to 
some other agency. 

Mr. O’Catiacian. Could it be that the Department has not asked 
for sufficient funds ? 

Mr. Dricerrs. It is my understanding that they have asked. 

Mr. O’Catitacnan. And that the Congress has not given them the 
funds sufficient to enforce the act ? 

Mr. Driacers. Well, they have increased it through the years; yes. 

Mr. O’CatiaGHan. Thank you very much, sir. 

Senator Krravver. Dr. Frischknecht, representing Senator Wat- 
kins, may have some questions. 

Mr. Friscuxnecnt. Mr. Driggers, I have just 3 or 4 questions. A 
moment ago you indicated that as far as funds have been made avail- 
able to the Department you think the Department has done a good 
job with respect to the problem here, which is the question of whether 
we ought to transfer from the Department of Agriculture back to the 
Federal Trade Commission, where this authority was before 1921, 
what we call the title II authority. 

Now, that is authority to prevent unfair trade practices in the meat- 
processing industry. Well, now, I want to point to just 1 or 2 facts, 
and then I will ask you a question. 

Last July 6 Senator Watkins introduced a bill known as S. 4177. 
This was a bill which would do substantially what S. 1356 would do. 
Four days later, on July 10, the chairman of the Senate Agriculture 
Committee, to which this bill was referred, asked the Department of 
Agriculture for a report on the bill, which is the customary part of 
the legislative process. 

A report was not given on that bill until December 21, 1956, nearly 
4or 5 months after a report was requested. 

In the meantime, the Department of Agriculture budget request 
had gone to the Bureau of the Budget. Now, this paper which I am 
holding here is a copy of the Department of Agriculture budget 
request for 1958. This table, table 3, published by the Department 
of Agriculture, entitled “Statement of Increases and Decreases, Budget 
Estimate, 1958, Compared With Appropriations and REA and FHA 
Loan Authorizations in 1957.” 

Now, the Packers and Stockyards Act is administered in the Agri- 
cultural Marketing Service of the Department. Here is the budget 
request for the Agricultural Marketing Service, item 4, “Administra- 
tion of Packers and Stockyards Act.” This is additional appropria- 
tion authority they are asking for. This says what? “To provide 
improved supervision of stockyards posted under the Packers and 
Stockyards Act and to post additional stockyards.” 

They are asking for $178,000. This is for administration of title 
III activities. 
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Now, there isn’t one item—let’s put it this way: There isn’t one 
dollar requested here for administration of her II. Yet the Depart- 
ment gave a negative report on this bill, S. 4177, apparently under 
the guise that the Department has adequate funds available to admin- 
ister title I. 

Well, now, within the Packers and Stockyards Branch, which is 
located in the Livestock Division of the Agricultural Marketing Serv- 
ice, we find some sections, one of which is known as the Trade Practices 
Section. 

Now, we have some unfair trade practices under title III, which 
deals with operation of stockyards as well as some unfair trade prac- 
tices under title II. Now, this Trade Practices Section here in Wash- 
ington, at least at the time this bill was introduced, was staffed by 
2 marketing specialists and a stenographer, 3 people to regulate what 
the Secretary of Agriculture recently said was the largest industry 
in this country. 

In the light of this negative report to this bill, an opportunity to 
come up and request funds, do you think the Department of a 
culture today is staffed to do the job, that this resolution seems to sa 
it is, seems to indicate that it is? Do you think that two merketi 
specialists and a stenographer at the Washington level here can ad- 
minister and regulate the largest industry in the country ¢ 

Mr. Dricerrs. Possibly not. 

Mr. FriscuKNecut. You see, they gave a negative report on the 
companion bill to this bill and yet they didn’t ask for any additional 
funds, but they did ask for additional funds to post some more stock- 
yards under title III which the sponsors of this bill have said re- 
peatedly, with respect to, that the Department has done a most 
excellent job, and this bill does not touch title III authority. That 
remains in the Department of Agriculture. 

I wonder if you might want to comment with respect to why the 
Utah Cattlemen's Association, which is a similar organization to the 
one you are representing here today, has gone on record in support of 
this bill as has the Utah Wool Growers Associ lation, and also the 
chairman of the State department of agriculture who, in a letter to 
Senator Watkins, indicated that he felt the Department ought to 
devote most of its time and attention to title III, that it was better 
equipped to do title III work than title If work and that letter has 
been placed in the record here ? 

You may find some of the observations made by that chairman quite 
interesting with respect to the lack of enforcement that the Depart- 
ment in the field has given to title IT administration. 

Senator Keravuver. Mr. Driggers, have you been in touch with the 
Utah Cattle Growers Association? Do you know of any difference 
between Utah and New Mexico, that would account for the associations 

taking different viewpoints ? 

Mr. Driccers. No,sir. I certainly have not. 

Senator Kerauver. All right. Go ahead, Mr. Frischknecht. 

Mr. FriscuKNecuT. Now, in your statement on page 2 you say— 

We do not believe there is a monopoly in the livestock and meat industry and 
any change would adversely affect the interests of agriculture. 

Senator Watkins, in his statement before this committee, and in a 
statement he gave when he introduced the bill, made this one point, 
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which I think is quite appropriate here, and you may want to comment 
further on it, that this bill is not designed to eliminate mono oly. 

In other w ‘ords, Senator Watkins, as the sponsor of this bill, has not 
said there is monopoly in the meatpacking industry. What the Sen- 
ator has said is that there may be some trade practices going on now 
which may tend to create a monopoly and thereby eliminate some com- 
petition in terms of packers who are bidding for your livestock. 

Now, my question is this: Doesn’t it stand to reason that the more 
bidders there are for your animals out there, the better the chance is 
that the livestock producer will get a higher price ? 

Mr. Driccers. Yes; that isa reasonable statement. 

Mr. Friscuxnecut. And if this bill would serve to maintain, by pre- 
venting unfair trade practices, more bidders for your animals, it would 
be to the advantage of the livestock producer, wouldn’t it? 

Mr. Driccers. That is not our contention, that we have more bidders 
under this change. 

Mr. Friscuknecut. Well, I say, if the bill did prevent unfair 
trade practices which serve to eliminate competition, there probably 
would be more bidding, would there not, for your animals? 

Mr. Driccers. Well, we just can’t say that there are some unfair 
trade practices. 

Mr. FriscHKNEcCHT. We are not saying there are, either. We don’t 
know. We are saying here that we think we ought to have adequate 
supervision over the largest industry—the food business—in this 
country. 

Mr. Driccrers. We agree. 

Mr. Friscuxnecut. So that we can prevent unfair trade pre actices 
which might tend to create a monopoly. That has been the Senator’s 
position with respect to this bill and the reason why he sponsored it. 

Mr. Driccerrs. I will respect the Senator’s position, all right, but we 
still maintain that we had best stay with the Secretary of Aor iculture, 
the Department of Agriculture, USDA. 

Mr. FriscokNecurT. Just one more question with respect to the 
Federal Trade Commission. 

I think it is not perhaps commonly understood, but the Federal 
Trade Commission is not just an investigative body. The Federal 
Trade Commission is an independent regulatory authority and inci- 
dental to its regulatory authority is the power to conduct investiga- 
tions which may produce effective regulation. 

Now, it was the Federal Trade Commission established only in 
1916 that 2 years later was able to develop the study and the investiga- 
tion which led to the filing of a suit by the Justice Department against 
five large packers and which, in turn, induced them, in my judgment 
at least, to seek relief in the form of a consent decree from possible 
prosecution. 

So we do have, do we not, at least one instance and a major instance 
in which the Federal Trade Commission, as an investigative and regu- 
lative body, was effective in stopping certain practices that tended 
to create monopoly in the industry ¢ 

Senator Kerauver. Mr. Frischknecht, please try to ask brief ques- 
tions, because we have several other witnesses here. 

Mr. Friscuknecut. Senator, I am merely trying to develop the 
background, to build enough background here so that the questions 
become intelligible. 
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Senator Keravuver. Is there any comment you would like to make 
about the last question, Mr. Driggers ? 

Mr. Dricerrs. What is your question, Mr. Frischknecht ? 

Mr. FriscHKNeEcHT. Based on this one industry study and the fact 
that the Federal Trade Commission was effective, wouldn’t you say 
that the Federal Trade Commission, in the future, may well be an 
effective administrative agency if this authority is given to them ? 

Mr. Driceers. It is our understanding that the Federal Trade Com- 
mission is an investigative committee, yes, and possibly so they did 
prosecute, but it is our understanding that the Department of Agri- 
culture tries to get this worked out without prosecution, as far as 
they can go. If necessary, I would imagine that they would pos- 
sibly—they have the power. 

Mr. Friscuxnecut. No more questions. 

Senator Keravuver. All right. Thank you very much, Mr. 
Driggers 

Senator Kerauver. Our next witness is Mr. Cornelius C. Noble, 
president of Noble’s Independent Meat Co., of Madera, Calif. 


STATEMENT OF CORNELIUS C. NOBLE, PRESIDENT, NOBLE’S 
INDEPENDENT MEAT CO., MADERA, CALIF. 


Senator Kerauver. Mr. Noble, we are glad to have you here. 

Mr. Nose. Thank you. 

Mr. Chairman and members of the committee, my name is Cor- 
nelius C. Nobel, I am president of Noble’s Independent Meat Co., 
of Madera, Calif. I was born in Madera where my father and mother 
were among the town’s first settlers. 

I may add here, my father was a butcher all his life and came to 
California in the late eighties and settled in the area where we are 
now, long before there was a town. And he had a peddling wagon 
and he sold his meat from house to house and ranch to ranch. 

I attended the University of Santa Clara and Stanford University. 
In 1922 I became associated with my parents in the retail meat busi- 
ness and at present my company is an important factor in supplying 
the San Joaquin Valley of central California with meat and meat 
products. I am a past president of the California Hereford Associa- 
tion and I have a herd of 400 registered Hereford cattle. 

I am here today to testify in opposition to the several bills now 
pending in Congress which propose to have the meatpacking industry 
placed under the jurisdiction of the Federal Trade Commission in 
place of the United States Department of Agriculture, which now 
maintains an effective control over the industry. 

As I understand it, these bills are based on the premises that there 
is a monopoly in the meat industry, that the Department of Agricul- 
ture has been ineffective in regulating the industry, that a transfer of 
jurisdiction to the Federal Trade Commission would be beneficial to 
the meatpacking industry and that such a transfer would be beneficial 
to agriculture in general, and to the livestock industry in particular. 

I can testify both from observation of the livestock and meat in- 
dustry in California and from my personal experience as a livestock 
raiser and as a meatpacker that these premises are false and cannot 
be supported by fact. 
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The entire history and growth of the California cattle industry 
and of the California meatpacking industry demonstrates conclu- 
sively that there has been no monopoly and there could be no mono- 
es . 

California ranks seventh among the States in cattle population and 
third in sheep and lambs. It continues as the leading State in the 
number of cattle and the number of sheep and lambs slaughtered, 
having held the lead since 1951. 

It is self-evident that any such growth as this indicates a thriving 
industry. In addition to the January population of cattle and calves, 
California receives large numbers each year from some 15 other 
States, totaling about half the January 1 population. More than half 
of these imports are stockers and feeders and the rest for immediate 
slaughter. 

Thus, with competition coming from within the State among its 
own cattle raisers and from outside the State from shippers, it is ob- 
vious there is no monopoly possible in the production of cattle in Cali- 
fornia. Since a production monopoly is impossible, it is natural that 
the livestock supply is not subject to control. Meat animals are mar- 
keted by many farmers and ranchers in California, each operating 
independently. The packing industry has no control and could have 
no control over the time and volume of marketings which are affected 
in varying degrees by feed supplies, production practices, weather 
conditions, the relationship of the prices of feed to livestock, and the 
going market prices of the season. 

Neither is the processing of the livestock into meat subject to con- 
trol. Just as the meatpacker must compete with other meatpackers 
for supplies of animals, he must also compete with them for consumer 
markets. Most meat is perishable. Once an animal is slaughtered, its 
products must move steadily to the consumer at whatever prices they 
will bring. Those products cannot be stored or refrigerated indefi- 
nitely, partly because space is not available, partly because costs make 
it uneconomical to do so, and partly because the keeping qualities of 
the products have definite limitations. Around three-fourths of all 
meat must be sold within a week to 10 days. 

Similarly, there can be no monopoly in the meatpacking industry 
because it is not too difficult to set up shop. A local butcher may 
open a locker plant and from there go into sausage production, pre- 
cooked and prepackaged frozen meat production and all the various 
other ramifications which are possible in the industry. 

In last November’s issue of the trade magazine, ‘Western Meat In- 
dustry, it is stated that there are more than 50 federally inspected 
meatpacking plants in southern California alone and more than 200 
State-inspected plants. There are possibly a dozen branch plants of 
some of the larger meatpacking companies. 

Now, I submit that with all these livestock producers competing to 
sell their animals and with all these packing plants competing among 
themselves to buy those animals, any kind of control or monopoly is 
impossible. 

In closing, I should like to offer one more thought for your consid- 
eration, and that is the impossibility of separating the ‘agricultural 
aspect of the livestock and meatpacking industry from the manufac- 
turing aspects. 

93597—57——14 
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The live raw materials with which we deal cannot be stored in bins 
or cribs, where there might be a possible dividing line, but must move 
in a continuous production line | birth of the animal to the pack- 
aged product at the retail counter. In this lengthy production line 
the meatpacker is an inseparable essential. His processing activity is 
as much a part of agriculture as the breeding and raising and market- 
ing of the livestock. He accepts all livestock offered for sale and 
processes it into salable product. He is necessarily in close relation- 
ship with the livestock producers as his source of supply; he works 
with the breed associations and agricultural experiment stations in 
the constant search for improved livestock quality. 

Through the meat inspection service, the grading service, and the 
marketing services of the Department of Agri iculture the me: itpacker 
also has a close rel: ationship with agric ulture, and the Department has 
had very lengthy experience in supervising the livestock and meat in- 
dustry. The meatpacker, finally, is the “ galesman for the farmer’s 
livestock, representing the farmer as he trades with the retailer to 
make a final price on the products from that livestock. 

I might add that in my own business I am in constant competition 
with large, medium, and small packers alike. I buy livestock every- 
where and under all conditions. I buy on the open market, direct 
from the producer, in the auction sales, and even by phone from people 
[ have never met and livestock I have never seen. I certainly have 
not been conscious of any monopoly in our part of the country, nor do 
[ know of any unfair trade practices uncorrected by the United States 
Department of Agriculture. I would point out that certainly not 
everybody in the livestock and meat industry agrees with those who 
are urging this transfer of jurisdiction. Both the California Cattle- 
men’s Association and the California Farm Bureau are opposed to 
the transfer. Until last year, I had not heard anything against the 
jurisdiction and regulation of the Packers and Stockyards Branch. 

I should like to add that I have been a member of the board of di- 
rectors, and of the executive committee of the American Meat Institute 
for many years. I can testify that the procedure within the board 
and the executive committee is entirely democratic. Large and small 
member firms are fully represented and discussions within both run 
the gamut of opinion on both sides of any question. Our members 
speak their minds. 

On behalf of my company and myself, I wish to register my firmest 
opposition to any transfer of jurisdiction to the Federal Trade Com- 
mission. Thank you. 

Senator Kerauver. Thank you very much, Mr. Noble. 

Mr. Noble, how large is your company ? 

Mr. Nosiz. We employ approximately 75 people. We slaughter 
between 15,000 and 18,000 cattle in a year, 6,000 calves, and approxi- 
mately 2 5.000 hogs. 

Senator Keratver. Is this justa family company ? ¢ 

Mr. Noste. It is. Iam the only one in the family. It is my wife’s 
and myself. I might add we live right at our plant, right within 50 
or 75 feet from our killing floor. 

Senator Keravuver. It is unquestionably true, Mr. Noble, that the 
Federal Trade Commission—I don’t think the facts were seriously 
controverted at the time—did find that there was a monopoly and 
that there were serious unfair trade practices when it made its investi- 
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gation in 1917 and 1918 which resulted in a suit being brought and 
the consent decree being approved. 

What situation makes it different now in the ability of the big 
packers to create a monopoly than existed 40 years ago / 

Mr. Noster. Well, as I said, I grew into this business, and this com- 
ing June I will have completed 35 years. Now, our business was not 
as large as it is today at that time. My father and myself and a couple 
of men ran the business. So I am not too familiar with some of the 
early goings on. 

We were in the retail business. Our source of supply at that time 
was within our immediate county. Today, in the last 15 or 18 years, 
we have increased our size and our product comes—our raw material— 
in other words, the livestock—comes from several miles away. We 
ship in from Omaha and we buy in Denver and Ogden, Idaho Falls, 
and we buy up in Montana. 

We bought cattle down in New Mexico. In those early days your 
livestock was closer. I mean, we didn’t have to kill an awful lot. " We 
maybe killed 25 or 30 cattle a week and they were raised right there. 

Senator Kerauver. Were you here yesterday when Mr. Smith, rep- 
resenting the wholesale grocers of the country, gave eight specifica- 
tions of unfair trade practices ? 

Mr. Nose. | was not. 

Senator Kerauver. We are glad to welcome Senator Carroll, who 
has a great interest in this subject. We are delighted for you to par- 
ticipate, Senator Carroll. 

Senator Carroti. Thank you very much, Mr, Chairman. 

Mr. McHwueu. Mr. Noble, how long have you been a member of the 
AMI? 

Mr. Noster. I would say it must be pretty close to 15 years. 

Mr. McHueu. Do you sell any or all of your meat products to.any 
of the 10 largest meatpackers / 

Mr. Nosie. Our trade is mostly to the large stores and some of the 
chainstores up and down the San. Joaquin V alley, within 120 miles 
up and down the valley. And we also go to the bay area a couple of 
times a week with large trucks. 

But as far as selling to the large packers, occasionally we might sell 
boned meat, but not very much. 

Mr. McHvueu. To which ones do you sell boned meat ? 

Mr. Nose. George A. Hormel & Co., who have a cannery in Stock- 
ton, Calif. 

Mr. McHvueu. Hormel is one of the 10 largest packers ¢ 

Mr. Nosie. I presume they are, yes. 

Mr. McHvueu. Do you sell to any of the other larger packers besides 
Hormel ? 

Mr. Nose. Nothing to speak of, no—when I say that, maybe 
Swift's branch house in Fresno, which is 20 miles away, if they would 
be short on some small item, maybe a couple of hundred dollars, or 
something like that, and that may be once every 6 months. 

Mr. McHven. What percentage of your total sales during the last 
year, would you say, were sales to any of the large 10 meatpacking 
companies / 

Mr. Nostr. We do approximately 314 to 4 million dollars worth of 
business—other than this boned-meat field, I would say is less than 
S1.000. 
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Mr. McHveu. Is that within the last year ? 

Mr. Nose. Yes. 

Mr. McHveu. Has there been any period in your business where 
you made larger sales to the meatpacking houses ¢ 

Mr. Nosir. No—you mean those 10? 

Mr. McHvuen. Yes; the 10 largest meatpacking houses. 

Mr. Nose. No. 

Mr. McHven. Has there been any period of time where you made 
substantial sales to any meatpac king houses ¢ 

Mr. Nose. Sure. “That is the business of most of the California 
slaughterers, is to sell, slaughter and sell to the jobbers, as we cal! 


them, or some of those who further process—in other words, they do: 


not have slaughtering plants, and we slaughter and sell to them, and 
the larger sausage factories, of which we have several in California. 

Mr. McHvau. So it would represent a fairly large volume of your 
business, where you would make sales to other companies engaged in 
the processing of meat products ? 

Mr. Nostr. Not a large percentage of what we have goes to them, 
no. We have a processing plant of our own which we have started in 
the last 4 or 5 years, and we use most of our surplus in our own 
processing plant. 

Now, some of the smaller plants who do not have processing, 
which is’s sausage making or manufacturing, they have to go to the 
other sausage plants. But ours, we don’t have to. We hold for our- 
selves—in other words, if you are boning, there are trimmings, whiclr 
is wholesome meat, you have to go to the sausage plant with trim- 
mings, so we keep them ourselves and put them in our own sausage. 

Mr. McHvueu. Mr. Noble, were you ever a member of the Western 
States Meat Packers Association ? 

Mr. Nose. Yes, I was. 

Mr. McHuen. You say here on page 4 of your prepared statement 
that until last year you had not heard anything against the jurisdic- 
tion and regulation of the Packers and Stocky: ards Branch. While 
you were a member of the Western States Meat Packers Association, 
was it ever brought to your attention that complaints were filed by 
that association concerning the failure of the Agriculture Department 
to enforce the Packers and Stockyards Act? 

Mr. Nose. I have been out of the Western States Meat Packers, 
I would say, for 5 years, and I do not recall anything prior to that, no. 

Mr. MclIvcu. You do not recall any complaints that were made by 
that association concerning the failure of the Department of Agricui- 
ture to enforce the Packers and Stockyards Act ¢ 

Mr. Noste. In that length of time, no. That is a longtime ago. 

Mr. McHvueu. Do you recall in the bulletins of that association 
articles or editorials complaining of the failure of the Department 
of Agriculture to adequately enforce this law { 

Mr. Nosie. No, I can’t remember those things, I don’t think there 
were. 

Mr. McHven. You have no recollection of any such things? 

Mr. Noster. No; no recollection. 

Mr. McHuen. You say on page 2 of your prepared statement that 
since the production monopoly is impossible, it is natural that the live- 
stock supply is not subject to control. Did you hear the testimony this 
morning of Mr. Noel concerning the possible manner in which meat- 
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packers could engage in practices which could control or couldn’t 
affect the price at which livestock is sold ? 

Mr. Noste. Yes, I heard Mr. Noel. I can say—I have sat in sales 
for many years, and I supervised practically all of the buying of the 
livestock plants, and I make it a business to try to sit in one sale, 
myself, a week. And to see the large and small fighting over this— 
we call it fighting over the livestock to see who can pay more—I can’t 
see where there has been any monopoly with buyers, when in a sale 
bidding on 1 cow you will have 10 or 15 people—they want to see 
who can pay the most for that animal, take it home and kill it and 
hang it up and the next day try to peddle it at a profit, and sometimes 
they can and sometimes they can’t. 

Mr. McHveu. I assume from your statement that you feel that the 
more buyers that are available, the better opportunity for the pro- 
ducer to get a higher price. 

Mr. Nostx. That is true, yes. I haven’t seen any sales where there 
has been a lack of buyers. I think Mr. Noel will bear me out that 
all of the owners of the sales yards usually have a pocket of orders, 
with their name on it, that they are buying for cal ody else. 

I know that in the sales office in Idaho F alls, Idaho, Mr. Ray Skel- 
ton and Mr. Floyd Skelton have my orders in their pockets, they have 
got the orders as to what to buy, that is, the sales orders themselves. 
So th here is no lack of buyers. 

Mr. McHueu. Do you think there is some danger, if large packers 
were permitted to buy up small packinghouses w ithout any regula- 
tion or control, that it might diminish the number of pac kinghouses 
that would be available to buy? 

Mr. Nose. That’s impossible. The large packers do not even 
think about buying even all of the little packers in California. 

Mr. McHvueu. I am not suggesting that they might think about 
buying them all, but don’t you think there might be some danger 
if there were no regulation over their ability to buy out small packers? 

Mr. Nosie. Well, it wouldn’t do them any good, because there would 
be speculators and peddlers that would buy anything surplus in those 
sales. 

Mr. McHvuen. Are you suggesting that there probably should be 
no control at all over meatpackers and their activities ? 

Mr. Noste. No, I am not saying that. I think we have adequate 
now. 

Mr. McHueu. With reference to the control that is exercised over 
the acquisition by packers of other packinghouses, do you think the 
Department of Agriculture has done an adequate job in that respect? 

Mr. Noste. I think so. 

Mr. McHuau. Have you ever heard of any action brought by the 
Department of Agriculture because of any alleged illegal merger 
acquisitions ? 

Mr. Noste. Not to my recollection, no. 

Mr. McHveu. Isn’t it a fact that no action has ever been brought? 

Mr. Noster. I say, not to my recollection. I don’t know. 

Mr. McHven. Don’t you think it is important that there be fairly 
close supervision over this possibility ? 

Mr. Nose. That is true. 

Mr. McHven. Don’t you feel that the Federal Trade Commission 
with its experience in the field has demonstrated its particular knowl- 
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edge of these problems and is therefore best equipped to deal with 
them ? 

Mr. Nose. I think that if there would be violations that the De- 
partment of Agriculture couldn’t handle, that they would call in the 
Federal Trade Commission. But I feel the Department of Agriculture 
is very capable—I think that their personnel would make it their 
business to see that everyone is kept in line. But from the number 
of people who are after livestok to slaughter it, with these buyers and 
so-called peddlers that I was telling you about, I don’t think there 
is a sale anywhere in the United States where they lack buyers. 

Mr. McHveu. You indicate that there seems to be a large number 
of buyers in the field, and that. in your opinion there is no evidence of 
monopoly. Would you think that there might be some dangerous 
possibilities resulting from the fact that two of the large meatpackers, 
if this were true, slaughtered about 40 percent of all the federally in- 
spected slaughter in the United States? 

Mr. Noster. I didn’t follow you. 

Mr. McHveun. Do you think that if these two large companies 
slaughtered as high as 40 percent of all the federally inspected slaugh- 
tering that goes on in an area that might be, in itself, a fairly danger- 
ous tendency ? 

Mr. Noste. I don’t think so—I will answer it in this way. We had 
one of the large companies, Cudahy, that came into Fresno, which is 
20 miles from us, and bought a meat plant. They closed it about 3 
years ago. They also closed their Los Angeles plant. I can see why 
they closed the Los Angeles plant, because it was old and obsolete, and 
with the small profit the company had been making, the justification 
of rebuilding I don’t think wasthere. But it was different in the plant 
in Fresno. The plant in Fresno was relatively new. It is one of the 
nice plants in the San Joaquin Valley. And they closed that because, 
I think, the competition from the buyers buying livestock was so tough 
that they couldn’t make any money, so they had to close it. 

Mr. McHven. Mr. Noble, were you urged by, or did you receive any 
request from, the American Meat Institute to appear today to testify 
in opposition to this bill ? 

Mr. Nose. Well, Iam a member of the board of the American Meat 
Institute and the executive committee, and I am very conscious of the 
fact that the institute has built on a national scale to help all the 
packers, and if there is anything I can do to help the group—I don’t 
mean the group, the American “Meat Institute staff, or any of those 
people—but I mean the 400 or 500 members that we have. 

There is another man poe myself representing the American Meat 
Institute on the board in California, and in my own little area of five 
counties we have a small group of packers that slaughter, and we try to 
be as friendly as we can with one another. 

Mr. McHveu. I am just asking, Mr. Noble, whether or not you 
received any urging or, any request from the institute to present a 
statement ? 

Mr. Noster. Well, that is where I get all of my information, is from 
them. So naturally I am helping the American Meat Institute out as 
much as I possibly can, because we are a national organization repre- 
senting all of the packers all over the United States. 

Mr. McHven. I understand from your testimony that you did re- 
ceive some urging from the institute to testify. 
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Mr. Noster. I didn’t have to be urged very hard. 

Mr. McHven. You did receive some urging from the institute to 
a against this bill? 

Mr. N YosLE. I don’t follow you too much. I was asked like any trade 
association asks its members if I could help out and do what I could. 
So I requested permission to testify. 

Senator Krravuver. All right. 

Senator Carroll, do you have any questions to ask Mr. Noble ¢ 

Senator Carrot. Mr. C hairman, have you gone into the marketing 
practices in the California area with this witness at all ? 

Senator Kerauver. Yes. He has described it. 

Senator Carroty. I wonder if I might ask a question about that? 

Senator Krerauver. All right. 

Senator CarroLt. Do you have stockyards in California ? 

Mr. Noster. We have 3, Stockton, Los Angeles, and San Francisco; 
those are the 3 posted, what we call Union Stockyards. 

Senator Carroity. How large is your California firm ? 

Mr. Noster. How large is our firm ? 

Senator CarroLu. Yes, your own firm. 

Mr. Noster. Well, I would say that we don’t rank with some of the 
large independents in San Francisco or Los Angeles, but I think we 
are considered one of the large medium-sized plants. There are very 
few plants in California working the number of people we do. 

Senator Krravver. You said you did 3 or 4 million dollars worth of 
business a year ? 

Mr. Nosie. Three and a half to four million. 

Senator Carrotz. Do Swift and Armour and those others in Cali- 
fornia have packing plants? 

Mr. Nose. Yes. 

Senator Carrott. How do you compare in size to Swift and Ar- 
mour ¢ 

Mr. Nosie. We don’t compare, we are just small. Armour has 
discontinued slaughtering in the San Francisco plant, they use the 

San Francisco plant for processing only. They also have discon- 
tinued, I think, their operations of slaughtering in Los Angeles. 

Senator Carroiy. The cattle people in our State, Colorado, are very 
seriously disturbed by the dipping cattle prices, and their rising costs. 
There is a feeling on their part—and I make this not as an assertion— 
that as they move into the stockyards, there are many economic factors 
involved which depress the price of cattle; and whether the economic 
factors is the method of bidding at these various stockyards. I know 
that is not the purpose of this hearing, to try to determine those issues, 
but that is one factor. 

Another factor is the large retail chains. They are maintaining 
feeding lots and sometimes substantial herds themselves. It was 
brought to my attention that htere was a change in the bidding: at one 
time they used to bid and ask over the telephone, and it was the normal 
custom until recently to quote a price, but now they don’t quote the 
price, they shop from one to the other, because they have the economic 
power to do the shopping, and they force the cattle prices down. Does 
that situation prevail in California ? 

Mr. Nosxr. I don’t think so, with radios and teletypes—we are 3 
hours behind most of the markets, i in California, at 8 o’clock in the 
morning our teletype in our office is going and giving us the livestock 
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market, beginning in Chicago, and we get the livestock markets all 
over. ‘on if we can buy cheaper in Denver—as you know, when the 
California buyers move into Denver they buy cattle. There are times 
in California we may have a surplus of cattle, which has happened, 
and then we will stay at home to buy. 

Senator Carroiu. There is no doubt that you buy cattle—and I am 
not referring to California, please don’t misunderstand me—but I am 
questioning ‘the methods by all buyers. I am thinking in terms of 
Colorado cattlemen, because this is where I get my information. Iam 
not a cattleman, and I am not an expert in this field, but this was what 
they tell me, the cattlemen in my area, these are the producers. My 
area wants a continued investigation to find out about these practices. 

Let me ask you, as a businessman you are familiar with the anti- 
trust laws. Do you believe in the antitrust laws? 

Mr. Nose. Yes. 

Senator Carroii. Their theory and philosophy ? 

Mr. Nose. Yes. 

Senator Carroiti. Do you believe in their enforcement ? 

Mr. Noster. Yes. 

Senator Carroiu. In your satement you say there is no monopol 
because you don’t control the production; production is w denduall 

Therefore, your statement is, by not being able to control the produc- 
tion, there is no monopoly because you don’t control any price. 

If that is true—and I take your statement on its face set there 
is no harm to come as a result of the practices of this industry, why 
would they object to a transfer to the Federal Trade Commission, 
which has the power of enforcement under the Sherman Antitrust 
Act, in view of the record that has been established, at least by the 
committee this morning ? 

There hasn’t been an antitrust investigation under the Department 
of Agriculture, as one witness testified, for 36 years. If you are all as 
clean as I am sure you think you are—and I don’t dispute it—if no 
harm can come to you, why do you object to transferring jurisdiction 
to an agency that has the trained technicians and the power to enforce? 

Mr. Nosiz. They might have the power to enforce, but I don’t 
think they have oo power to understand right now without setting up 
another one of these Government bureaucracies which we are—we are 
trying to hold our budget down, we are trying to start something to 
spend more money when we already have an agency that can do the 
job. 

Senator Carrot. But the point is, the agency hasn’t done this par- 
ticular job. It has the function under another title of the law. 

This is not a new agency; this is an old, established commission, an 
arm of the Congress; it has technicians who are trained in the field 
of conspiracies, collusion, price discrimination. Assuming all these 
things you have said, if they are true—I have no reason to doubt it, 
no harm could come to you. 

But on the other hand, we have testimony here—and it seems to me 
very clear—forgetting about packers, we now find retail food outlets 
moving in and acquiring a packing plant to take themselves out of 
the jurisdiction of the Federal Tr: ude Commission. 

It would seem to me that would create an economic factor that 
would interfere with your own operations, and it would certainly de- 
press further the prices of the cattle producer. 
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TI don’t know whether you have understood that, but we are expect- 
ing a ruling on that subject right now from the Federal Trade 
Commission. 

Mr. Noste. Yes, I understand. 

Senator Carroiy. Forgetting about the ee let’s talk about 
these retail outlets. Don’t you think the packers and producers ought 
to have some protection against this loophole in the law ? 

Mr. Nosre. I realize that there must be a loophole in that law, 
and I think it ought to be stopped. I think if a chainstore wants 
to go into the meatpacking business and just kill maybe—I don’t 
know, 5 percent of their total dollar volume in the year—I think 
they should be governed by the rules of the chainstore, which would 
be more likely ‘the antitrust—I mean, the Federal Trade Commis- 
sion 

Senator Carroti. That is what this committee is trying to do: 
close that loophole without in any way taking away the benefits that 
have been conferred upon the packing industry by the Department 
of Agriculture. You will get your posting, you will get your grad- 
ing, and all these other services, but we will leave the antitrust en- 
forcement field to the experts who know something about enforce- 
ment. 

Mr. Nosix. But they can’t enforce something that the law isn’t 
clear about now. 

Mr. Carrouy. But itis there. It is section 5—I am not as thorough- 
ly conversant with that, Mr. Chairman, as the members of this com- 
mittee who have been w orking with it—but under section 5 the loop- 
hole is there. It has been said by some that under the Robinson- 
Patman Act, section 2, there is an area of doubt, a no man’s land; 
some lawyers say you can go in there and some say you can’t. We 
are trying to clear that up. I would say that the American Meat 
Institute should be in back of this legislation, because they have clean 
hands, they say, and why would they want to obstruct the proper 
exercise of the antitrust laws of this Nation 4 

Mr. Noste. Well, I don’t think you have to change the jurisdiction— 
to change the packers and stockyards to the Federal Trade Commis- 
sion, just to plug the loophole, you could do that by an amendment. 

Senator Carrouy. I think under the circumstances, based upon the 
record, if my information is correct, with no enforcement in 36 years, 
and this growing concentration of economic strength, I see national 
chainstores moving into the feeding lots, controlling herds, depressing 
prices. The new system of bidding i is not conducive to the economic 
welfare of cattlemen who produce and make our industry possible. 

That is all I have to say, Mr. Chairman. 

I didn’t mean to cut you off, Mr. Noble. You may answer this in 
any way you desire. 

Senator Keravver. Mr. Noble, do you want to make any comment? 

Senator Carrott. I am not critical of your position. I just offer 
as a suggestion to your institute that I think they should be in here 
saying, “We are clean as a hound’s tooth, go ahead and enforce this.” 

Ir. Note. Well, all I can say about the bidding, to clarify the 
bidding, is that you can consign cattle to a commission company. 
In Denver, I don’t know how many commission companies you have 
there. I would say you have 25 or 30, and I as a buyer walk in and 
look at a pen of cattle, the salesman asks me a price and I think it is 
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too high, so I offer him—he remembers that, he goes out and he gets 
someone else, he may get 8 or 10 people. He is really holding an auc- 
tion himself. 

He will bill those cattle to the highest bidder. If I bid him and 
tell him, “If you don’t get a better ‘offer, weigh them to me,” if he 
doesn’t, he will weigh them to me. We don’t have any writing to 
that effect. This cattle business is kind of a genleman’s agreement, 

You ask any of the cattle people in your area, the buyers will go 
out and look at the cattle, and they will say, I want them at so much, 
so much shrink and a certain delivery, their word is as good as gold 
on both sides. But you will find that sometimes some of the new 
people coming into the cattle business that forget the conditions you 
have arrived at, and sometimes you have to write down, “I will give 
you so much for so many cattle,” and give them your card and sign 
it so they will understand it. 

Senator Carroti. Mr. Chairman, to me this demonstrates the scope 
and importance of this legislation, and the scope and extent to which 
the investigation might lead i in the future in tightening the whole- 
sale price spread, because it is having an enormous impact on the 
producer, and I expect the packers have their problems, too. But it 
just seems inconceivable to me why anyone would want to resist 
strengthening the antitrust provisions of our laws. 

Senator Kerauver. Mr. Bolton-Smith / 

Mr. Botron-Suirn. Thank you, Mr. Chairman. 

What did you say was the name of the packer which closed 
plant in Fresno? 

Mr. Nosie. Cudahy. 

Mr. Bouron-Smiru. Because the competition was too tough, do 
you think? 

Mr. Nose. I would say that, yes. I don’t know how many small 
packers like myself are in that area. Their buyers did go out and 
buy and kill the cattle, and they hung them up, and they had to dis- 
count them at times to sell them, so that some of the small packers 
can operate—we feel we can operate cheaper than they can, we are 
close to it. 

In my particular business, I really run the whole business from 
bookkeeper to janitor. And those people are under a big expense. 
That is one of the reasons, I think, that they closed up in Fresno. 
1 don’t know how much money they were losing, but I was told it 
was tremendous. 

Mr. Bouron-Smiru. And Armour stopped slaughtering in San 
Francisco ? 

Mr. Norte. They stopped slaughtering in San Francisco, I think, 
within the last 2 years. 

Mr. O’Catiacuan. Is Moffat & Co. going out of business in San 
Francisco ? 

Mr. Noster. I wouldn’t say they were going out of business, but 
they had a plant that was old and obsolete, and Mr. Moffat is quite 
elderly, and he has large cattle operations, and I don’t think they 
wanted to go in and build a plant that would probably cost $4 million 
or $5 million, but he has a leased plant that some of the personnel 
that are with him are operating now. 

Mr. Bouron-Surru. Did those close-downs affect the seller of 
cattle in any way ¢ 
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Mr. Nose. I didn’t understand that. 

Mr. Bouron-Smiru. Did the close-down of those plants affect the 
seller of cattle in any way ? 

Mr. Noste. I don’t think so. 

Mr. Botvon-Smiru. They don’t have to send their stock further 
to dispose of them ¢ 

Mr. Noster. No, not in Los Angeles, there are enough of them there. 

Mr. Bouron-Satrri. In Fresno? 

Mr. Noster. Cudahy was in Fresno. You are talking about 
Armour ¢ 

Mr. Botron-Smiru. I was thinking about the whole situation, 
where plants are being closed down. 

Mr. Masia: 3 I don’t think it has affected the cattle one bit. 

Mr. Bouron-Smiru. They still have as good facilities for selling 
their cattle as they had before ? 

Mr. Noster. Oh, yes. California ranks first in cattle slaughtering 
in the Nation. 

Mr. Botron-Smiru. Just one other question. 

Have you heard of any unfair practices by packers in California? 

Mr. Noste. You hear all kinds of things, that the packer is a rob- 
ber, and everything else, there isn’t a cowman living that doesn’t 
say the packers are getting rich. But from the yearly returns of all 
these packers, it is ridiculous to be in business, to have the amount 
of money that we have tied up in our little plant for the returns that 
come in. 

Mr. Borron-Smirn. What is the procedure that these cattlemen 
follow when they think there is an unfair trade practice? What is 
the procedure for making a complaint to the Government ? 

Mr. Nosix. I don’t know. 

Mr. Bouron-Smirn. That is all. 

Senator Carrot. If I may interrupt, the procedure in California 
is this: They put their cattle in the truck and drive them back to the 
farm: that is their only outlet. 

Mr. Noster. They do that in California, I could have said the same 
thing, but the gentleman said, complaining to the Government. 

Senator Carrot. To show you the scope, again, of this thing, Mr. 
Chairman, there is a charge that the packers will load their refriger- 
ators, and when the cattlemen move their animals into the market, 
they are loaded, there is no outlet for them, and the price goes down. 
They bid, of course, by agreement; certain members bid on certain 
days with certain priorities, and the cattlemen take a look at their 
prices and they are so low, they load their animals in their trucks 
and go back to the farm again. 

I think, again, that is one of the reasons why the Federal Trade 
Commission, with their experts, should take a look at this problem. 
Maybe there is no foundation for the charges, maybe it is just one 
of those economic factors, but we have got trained technicians who 
could look at the field, and that is why I think the legislation is 
important. 

Mr. Nosrex. You are right in taking the livestock back, there are 
times when the commissionman will get on the telephone and tell 
so-and-so, “Hold your cattle back, we have got too many in here 
today.” But as far as the packers buying a lot of cattle and putting 
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them in the cooler, they do not have the space. This is a fast mov- 
ing item. Your cattle killed today has to keep moving, they can’t 
stay in there more than 4 or 5 daysa week. __ 

Senator Kerauver. Any questions, Mr. O’Callaghan ? 

Mr. O’CatiacHan. I have a newspaper clipping from the Western 
Livestock Journal. Frankly, I don’t know its ie eee Mr. 
Noble seems to me to be in a peculiar position possibly to interpret 
this for the committee. This is the January 31, 1957, issue. The 
headline says, “Safeway Changes Buying Practices.” It has a Los 
Angeles dateline. I read the first three paragraphs: 

New procedure in the buying of dressed beef on the Los Angeles market has 
been adopted by the Safeway Stores, Inc., according to an announcement by 
W. A. Christensen, division manager here. 

Christensen said the new buying method seeks to cooperate with views ex- 
pressed by many cattlegrowers and feeders in their desires for more current 
reflection of supply and demand factors in the market. 

Written offerings to Safeway by packer suppliers are now discontinued under 
the new plan. Henceforth, packers will make offerings by telephone on a day- 
to-day basis. Heretofore, written offerings were made one day each week. 

I wonder what are the implications of this change. 

Mr. Nostz. I don’t know. I don’t sell Safeway, I haven’t sold 
Safeway in the past. But if we can sell in our area up and down the 
San Joaquin Valley, we try to do that. 

Now, if we were to sell Safeway, we would have to haul the car- 
cass beef 160 or 170 miles into San Francisco into their warehouse, 
where they fabricate, and then they send it out to their stores, or to 
Los Angeles, which is another 240 miles. 

Senator Kerauver. Then you don’t know about this ? 

Mr. Noste. No. 

Senator Kerauver. Mr. Frischknecht ? 

Mr. Friscuxnecut. No questions. 

Senator Kerauver. Thank you very much, Mr. Noble. 

Mr. Nostx. Thank you. 

Senator Kerauver. Mr. John H. Guthrie, California Cattlemen’s 
Association. 


STATEMENT OF JOHN H. GUTHRIE, CALIFORNIA CATTLEMEN'S 
ASSOCIATION, PORTERVILLE, CALIF. 


Senator Kerauver. We will be glad to have your statement. 

Mr. Gururime. Thank you. 

Mr. Chairman and member of the committee: My name is John H. 
Guthrie and I am a producer and feeder of cattle in Porterville, 
Calif. I have served as president of the California Cattlemen’s As- 
sociation; vice president of the American National Cattlemen’s As- 
sociation and director of the California Cattle Feeders Association. 

It is my understanding that Mr. Sam Hyatt, of Wyoming, former 
president of the American National Cattlemen’s Association, ap- 
peared before this subcommittee last week to file his statement 
In opposition to S. 1356. His position on the bill is the same as that 
of the American National Cattlemen’s Association. 

May I request that the resolution of both the California Cattle- 
men’s Association and the California Cattle Feeders Association, in 
opposition to S. 1356, be inserted in the record ? 
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Senator Keravuver. Very well, these two resolutions will be made 
a part of the record. 
(The resolutions referred to follow :) 


RESOLUTION No. 16 


UNFAIR TRADE PRACTICES IN MEATPACKING INDUSTRY 


Resolved, That the California Cattlemen’s Association urges action to provide 
adequate enforcement of the Packers and Stockyards Act within the Depart- 
ment of Agriculture and legislation to strengthen the provision of this act with 
regard to unfair trade practices if further study shows that to be necessary. 

Attest: This is a true and correct copy of Resolution No. 16 passed at the 
40th Annual Convention of the California Cattlemen’s Association on December 
8, 1956, in San Jose, Calif. 

[SEAL] J. Ev@ar Dick, 

Secretary, California Cattlemen’s Association. 


RESOLUTION ON PACKERS AND STOCKYARDS ACT BY THE CALIFORNIA CATTLE 
FrerpErRS ASSOCIATION 


Whereas the Packers and Stockyards Act adequately provides for the super- 
vision and control of unfair trade practices in the meatpacking industry; and 

Whereas Senate bill 1356 by Senator O'Mahoney, of Wyoming, and Senator 
Watkins, of Utah, and H. R. 5282 by Congressmen Emanuel Celler, of New 
York, and Henry A. Dixon, of Utah, have been introduced in the 85th Congress 
to transfer the authority for administering the fair trade practices section of 
the Packers and Stockyards Act from the Secretary of Agriculture to the Fed- 
eral Trade Commission: Therefore, be it 

Resolved, That we oppose legislation that would transfer authority now under 
the Packers and Stockyards Act to the Federal Trade Commission; and be it 
further 


Resolved, That the act be adequately and properly administered by the Secre- 
tary of Agriculture. 

Mr. Gururir. I have been authorized by the officers of these two 
California associations to express their opposition to the transfer 
bills. As a producer of livestock, I feel that S. 1356, if enacted, will 
be extremely injurious to our segment of the livestock and meat indus- 
try. I fail tosee where it can benefit us in any way. 

During the Korean war, I was called to Washington as a consultant 
to the Office of Price Stabilization, and I worked to aid the OPS in 
working out ways and means through price-control regulation to hold 
ane control the prices of beef. 

I want to assure you, Mr. Chairman, that, with many other repre- 
sentatives of other segments of this industry, I attempted to do my 
best in thisconnection. The only benefit I recall is that this experience 
gave me an opportunity to broaden my knowledge of the problems of 
all the segments of this great industry. But, in addition, the ex- 
perience of OPS, with which I was personally familiar, and the ex- 
perience of this industry under OPA before it, proved that despite 
the wholehearted effort of the Federal Government, backed by the 
honest efforts of the law-abiding elements in the meat and livestock 
industry, the prices of meat could not be controlled. Therefore, it 
seems ridiculous to me that some segment of this industry can ac- 
complish what all segments—and the Federal Government—failed to 
do. 

It is my considered judgment that it is impossible for the livestock 
producers, the feeders, the packers, the wholesalers, or the retailers to 
control meat prices. It is my further judgment that there is absolutely 
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no monopoly in the meatpacking industry today, nor has there been 
since I have been connected with the livestock and meat industry. 

I mentioned that I am a producer and feeder of livestock in Cali- 
fornia. I am a member of a fourth generation which has produced 
cattle on the same ranch in the foothills of the San Joaquin Valley. 
I also have a feed lot on the floor of the great Central Valley where | 
feed out approximately 10,000 cattle a year. I feel that I can speak 
for the western producers of livestock, as well as the western feeders, 

Mr. Chairman, I am just as interested, as is the Congress, in pre- 
serving competition within the meatpacking industry. It has been 
my experience that aggressive competition does exist, and I know this 
to be true, especially in California where there has been a steady and 
healthy growth in the meatpacking and meat-wholesaling businesses, 
It is true that the history of the meatpacking industry has been to 
move closer to the source of livestock supply, and I can assure you 
that we welcome legitimate meatpacking enterprises which compete 
aggressively for the livestock we produce. 

I believe that a check into this situation will show this committee 
that the facts I have stated are accurate, because they are based on 
the figures of both the State of California and the United States 
Department of Agriculture. 

I thank you, Mr. Chairman, for this opportunity to appear. I sin- 
cerely urge you and this committee not to take any action which, in 
my opinion, would be injurious to an arrangement that is now healthy 
to both the producer of livestock and the consumer of meat. 

Senator Keracver. Thank you, Mr. Guthrie. 

Mr. Guthrie, you have listed the associations you represent. Do 
you also represent the American Meat Institute here ? 

Mr. Gururie. No; I donot. 

Senator Keravver. I notice Mr. Guthrie’s statement—TI didn’t call 
his attention to it at the time—carries at the top of the first page, 
the words: “American Meat Institute.” 

Mr. Davies. Mr. Chairman 

Senator Keravver. What is your name? 

Mr. Davies. A. P. Davies, American Meat Institute. 

Mr. Noble is one of our directors. 

Senator Krravcver. Was Mr. Noble speaking for the American 
Meat Institute ? 

Mr. Davies. He was speaking for himself, but I thought the news- 
papermen might want to reach him, was the reason for that. 

Senator Kerauver. All these statements were prepared at the 
American Meat Institute ¢ 
_ Mr. Davies. He prepared his own statement, and he mimeographed 
it. 

Senator Keravuver. All of them were mimeographed at the Ameri- 
can Meat Institute ? 

Mr. Davies. No, sir. 

Senator Keravver. I think it must have been at the institute. 

Mr. Davies. Not at it; it may have been mimeographed by it. 

Senator Kreravver. I notice here in the statements of Mr. Noble 
and Mr. Driggers and Mr. Guthrie the identical typing at the bottom 
of the page of the word “more” with asterisks before and after. 

Mr. Nose. I prepared my statement and brought it with me. and 
yesterday morning Mr. Davies had his staff send that out and have 
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it mimeographed. I see nothing wrong with that. I didn’t know 
where to have it mimeographed. 

Senator Krravver. There is nothing wrong with that procedure. 
] just wanted to find out about it. 

Mr. Davies. I might add, Mr. Chairman, that these gentlemen seem 
to be supporting the American Meat Institute, and we are very happy 
they are. 

Senator Krrauver. Did you mimeograph Mr. Guthrie’s statement / 

Mr. Davies. We didn’t do it, but we had it done. 

Senator Kerauver. That is all right. 

Mr. Driccers. I wrote every word of my statement, without a bit 
of help. 

Senator Krrauver. I just wanted to find out. It is apparent they 
are all mimeographed at the same place, and one statement said it 
was from the American Meat Institute. I didn’t know whether these 
other gentlemen were also testifying for the institute. 

Did all of you pay your own way here ¢ 

Mr. Gurnee. I paid my own way. 

Senator Kreravver. Who suggested that you come and testify / 

Mr. Gururm. The California Cattle Feeders and the California 
Cattlemen’s Association. 

Senator Krrauver. Not the American Meat Institute ? 

Mr. Gururte. No, sir. 

Senator Kerauver. Any questions, Senator Carroll ¢ 

Senator Carroii. Yes; I do have some questions. 

I would like to say to Mr. Guthrie, I see you were in OPS. Before 
I went inthe war I wasin OPA. I was general counsel for that area 
the six Rocky Mountain States, in which you say the price of m eat 
could not be controlled. That is true, it is very difficult. You also 
make reference to monopoly. I have talked with cattle people—I am 
not a cattleman, I was born in Colorado—and I go out among the 
eattlemen and I talk to them, and they tell me about the sharp drop 
in cattle prices. They are having a very difficult time in getting 
ahead, they don’t run as many a head as you small cattle people, but I 
have talked to many cattle people that run as high as 19,000 head, 
and they are having great difficulty, too. 

How do you feel, as a cattlemen with wide experience, about the 
price of cattle in California / 

Mr. Gurnee. Well, the price of cattle in California is comparable 
to the price of cattle in other parts of the United States, as far as that 
is concerned. 

Senator Carroty. Is there a sharp drop in the price of cattle? 

Mr. Gururie. There are always price fluctuations one way or the 
other. 

Senator Carroii. I mean, is it serious ? 

Mr. Guturie. Now ? 

Senator Carroii. Yes. 

Mr. Gururie. Atthemoment,no. It has been. 

Senator CarroLi. Was it serious 6 months ago ? 

Mr. Gururre. I don’t know if it was exactly 6 months ago, but 
this early spring it was serious. | 
_ Senator Carrony. It is that seriousness—I learned all these things 
In my political campaign. I have cattlemen in my State, most of 
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whom are Republicans, and this is the story that they told me—I have 
related it to the chairman of this committee and the members—they 
told me that they were very much interested in a price-spread investi- 
gation, everywhere I found that. 

Mr. Gururiz. That is very true. 

Senator Carrot. So I think when you talk about the function of 
this legislation, in my opinion, it is not to control the price of meat 
at all. It is not even as to control what you calla monopoly. Nobody, 
I think, really talks too much about monopoly. But the price-spread 
investigation would merely lay the foundation for it, in my opinion, 
and would relate to the economic factors which are acting to depress 
cattle prices. 

I talked about the big chains. You are a feeder, too, are you not? 
The big chains have their feeders, and they have got the economic 
purchasing power, they have got the financ ial power in back of them. 
I certainly don’t speak for the association in ¢ ‘olorado, but it seems to 
me that that is what they are interested in. 

Now, I think this legislation could provide a springboard to let 
men who are trained operate in this field. Obviously, they are not 
going to control any meat prices. I want you to be quite frank with 
me, how could any harm come from this legislation, if we are closing 
a loophole, when we already have evidence that a food chain has 
acquired a packingplant to escape the implications of enforcement of 
the Federal Trade Commission? I would think the cattlemen all over 
the Nation would say, “Close that loophole.” 

Mr. Gururir. I think the cattlemen feel a whole lot more com- 
fortable under the Department of Agriculture. We feel that these 
investigations should be made, that is true, but we feel they should 
be made by the Department of Agr iculture. 

Senator Carroiu. I think that is a very important statement. You 
do feel that they should be made ? 

Mr. Gururiz. But by the Department of Agriculture. 

Senator Carroti. That they should be made? 

Mr. Gururiz. Right. 

Senator Carrot. That is the feeling of the cattlemen of Colorado, 
there should be some price-spread investig: ution, they want to look 
into these economic factors, to study the changes that have come 
about. 

Now, we come to the question of whether Mr. Guthrie feels that 
the Department of Agriculture could do it; some feel that the Fed- 
eral Trade Commission should do it. That raises this point: The 
Department of Agriculture in 36 years has not done it, according to 
the testimony I re ead here. They have not had, and they don’t have, 
any enforcing agency. While it is true they know more about live- 
stock by far than I do—that is their business, that is their function— 
but this is a special field, and it would seem to me if we could close 
a loophole in the law, why couldn’t they participate by giving the 
jurisdiction to the enforcement agency? I am speaking now as an 
old district attorney. In the OPA days I had 80 lawyers under me, 
and about 150 investigators. I know there is considerable merit to 
what you say about this inability to control the price of meat. But 
it seems to me there is another factor where you say you are looking 
at the economic conditions—I will not press it any further—I think 
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Mr. Guthrie and I are in agreement about the fact that he thinks an 
investigation ought to be made. 

Thank you, Mr. Guthrie. 

Senator Kerauver. Mr. McHugh. 

Mr. McHwuen. No questions, Senator. 

Senator Kerauver. Mr. O’Callaghan, do you have any questions? 

Mr. O’CaLLaGHan. Were you here when Senator Anderson made 
his observations about the regional aspects of these complaints ? 

Mr. Gurnrtig. Yes, sir. 

Mr. O’CaLLAGHAN. Do you know of any practices in California 
that might make the situation different from the situation in Omaha, 
Denver, vand the big marketing centers of the Midwest ? 

Mr. Gururie. I can’t see where it would be. 

Mr. O’CatiaGHan. Do the chainstores operate, too, on the cattle 
market in California to a greater extent, to your knowledge, than 
they do in the Midwest ? 

Mr. Gurnee. Not on the cattle market. 

Mr. O’CaLLAGHAN. On the dressed beef market, then ? 

Mr. Gururie. I would imagine that they would, yes. But as far 
as the cattle market is concerned, no. 

Mr. O’CatnaGuan. Can you separate the cattle market from the 
dressed beef market ? 

Mr. Guruertr. It is rather difficult to do, although there is quite a 
separation there. That beef goes in the front door and comes out 
the back, and as a producer, I ‘don’t know too much about what h: ap- 
pens in the back door. 

Mr. O’CALLAGHAN. Would you like to know a little more? 

Mr. Gururie. I am pretty well satisfied. 

Mr. O’CatLacuan. But you do think that the chainstores might 
be controlling or influencing the dressed-beef market to a greater 
extent in California than they are in other parts of the Nation ? 

Mr. Gururim. Well, I couldn’t speak for other parts of the Nation. 

Mr. O’CaLLaGHan. They do exert an influence in California, to 
your knowledge ? 

Mr. Gururiz. Naturally they do, because they handle a tremendous 
volume of meat. 

Mr. O’CALLaGHAN. Did you hear me read this little item from the 
Western Livestock Journal about the changed buying practices of 
Safeway ? 

Mr. Gururig. Yes, sir. 

Mr. O’CaLLaGHAN. Do you have any opinions or reflections on 
what the implications of that might be? 

Mr. Gururir. Only a personal opinion. I think the new method 
has helped. 

Mr. O’CALLAGHAN. You do? 

Mr. Gurr. Yes. 

Mr. O°CaLLaGHAN, Thank you, Mr. Chairman. 

Senator Kerauver. Dr. Frischknecht ? 

Mr. FriscuKnecur, Just 1 or 2 questions. 

Do you have any idea how many employees in the Department of 
Agriculture are engaged in the enforcement of title IT authority ? 

Mr. Gutrurie. No; I do not. 

Mr. Friscuxnecur. That is the subject of the transfer in this bill? 
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Mr. Gurueie. No; I do not. 
Mr. FriscHKNECHT. Would it surprise you to learn that at least at 
the time this bill was introduced, the Department did not have even 
one person engaged full time in title II administration ¢ 

Mr. Gurr, I didn’t know that; I was not aware of that. 

Mr. FriscuKnecur. In the light of the fact that the food business 
is the largest industry in the country, would it surprise you to learn 
that the Department of Agriculture as recently as the 1958 fiscal year 
budget has not asked for additional funds to administer title IT? 

Mr. Gururre. Yes. 

Mr. FriscHKNECHT. You were in the room a few moments ago 
when I called attention to the fact that the Department has not 
requested funds for the 1958 fiscal year budget ? 

Mr. Gururre. Yes. 

Mr. FriscHKNecutT. But you still believe it would be better to 
leave administration in the Department of Agriculture, in the light 
of those facts? 

Mr. Gururte. I believe it would be better to leave the administra- 
tion in the Department of Agriculture and have them staff their office 
so that they can take care of it. 

Mr. FriscuKnecnut. A few moments ago Senator Carroll made some 
references to the fact that some food chains are buying packing plants 
and removing themselves from the jurisdiction of the Federal Trade 
Commission. We have also had another development as far as the 
large packers are concerned, and this is a request they have made to 
seek relief from what is known as the consent decree: 

Mr. Gururre. Yes. 

Mr. FriscuKkNecutT. Do you think those two might be tied together 
in some way ? 

Mr. Gurnee. I doubt it very much. 

Mr. Friscuxnecut. There would be no reason why, if grocery 
chains, to your way of thinking, can get out from under Federal 
Trade Commission control, as a competitive answer the packers 
wouldn’t be interested in getting out from under the consent decree, 
which prohibits them from retailing meat and going into the retail 
grocery business? 

Mr. Gurnrie. I didn’t quite get your question, sir. 

Mr. FriscHKnecntT. A lot of the food chains want to get out from 
under FTC jurisdiction. Would there be any reason why packers, in 
order to compete with them, might not want to get out from under 
the consent decree which prohibits them from participating in the 
retail meat and grocery business? 

Mr. Gururte. That doesn’t fall quite in my category. 

Senator Keravuver. Anything else? 

(No response. ) 

Senator Krerauver. We thank you very much, Mr. Guthrie, for 
giving us your views. 

The committee will stand in recess until 10 o’clock in the morning 
in this room. 

(Whereupon, at 12:10 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Thursday, May 9, 1957.) 
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Unrrep Srates SENATE, 
SuBCcOMMITTEE ON ANTITRUST AND Monopo.y 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 11 a. m., in room 424, 
Senate Office Building, Senator Joseph C. O’Mahoney presiding. 

Present: Senator O’Mahoney. 

Also present: Donald P. McHugh, cocounsel, Antitrust ; Gareth M. 
Neville, associate counsel, Antitrust; Peter Chumbris, counsel for 
minority, Antitrust; Dr. John M. Blair, chief economist, Antitrust; 
Tom Collins, profesisonal staff member; Wilbur D. Sparks, attorney, 
Antitrust; Carlile Bolton-Smith, counsel to Senator Wiley; Dr. Reed 
L. Frischknecht, legislative assistant to Senator Watkins, and Jerry 
A. O'Callaghan, legislative assistant to Senator O’Mahoney. 

Senator O’Manoney. We are ready to proceed. Mr. Me Hugh, who 
is the first witness / 

Mr. McHwuen. Senator, the first witness is Mr. E. M. Norton, of 
the National Milk Producers Federation, and his counsel, Mr. 
Garstang. 

Senator O"Marronry. You may proceed, sir. 










STATEMENT OF E. M. NORTON, SECRETARY, NATIONAL MILK 
PRODUCERS FEDERATION, ACCOMPANIED BY MARION R. GAR- 
STANG, GENERAL COUNSEL, NATIONAL MILK PRODUCERS FED- 

ERATION 


Mr. Norron. The National Milk Producers Federation is a national 
farm organization. It represents nearly half a million dairy farm 
families and some 800 dairy cooperative associations which they own 
and operate and through which they act together to process and mar- 
ket at cost the milk and butterfat produce ed on their farms. 

Federation policies reflect the thinking of American dairy farmers. 
Our bylaws require that at least 75 percent of our board of directors 
must be actively engaged in dairy farming, the remainder being 
officials of farmer-owned and farmer controlled dairy cooperatives. 

Senator O’Manoney. Let’s get that clear. The policies of the 
National Milk Producers Federation require that at least 75 percent 
of your board of directors must be actively engaged in dairy farm- 
ing. Do you mean as individuals? 

Mr. Norron. As individuals. They must be dairy farmers. 
Senator O’Manonry. Not as corporate officers ? 

Mr. Norton. That is right; that is correct, sir. 
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Senator O’Manoney. How about the membership ? 

Mr. Norton. They are members in the federation through their 
cooperative organizations which the farmers own and operate, but on 
the board the membership of the board must be made up 75 percent of 
dairy farmers. 

Senator O’Manonery. So that the members of the board of directors 
are not merely representatives of the co-op. They represent them- 
selves as individual farmers ? 

Mr. Norron. That isright. Dairy farmers; yes, sir. 

Senator O’Manoney. Do you wish the committee to understand 
that their attitude toward agricultural problems would be the attitude 
of individual farmers rather than the attitude of the co- op? 

Mr. Norton. I think there is a good bit of that in there: yes, sir. 

Senator O’Mauonry. Is there any divergence / 

Mr. Norton. Occasionally there is. 

Senator O’Manonry. I mean, divergence in policy. There may be 
divergence of whether you would buy this or that or sell this or that. 

Mr. Norton. Our policy is all unanimously a yproved by that board 
after long argument, if there is a difference of opinion in the board 
meetings. 

Senator O’Manoney. What you are talking about now is an organ- 
ization which, to use your own language, is guided by farmer-owned 
and farmer-controlled dairy cooperatives under a board of directors, 
at least three-fourths of whom are themselves individual operating 
farmers. 

Mr. Norron. Correct; yes, sir. 

Senator O’Manonry. Thank you. 

Mr. Norton. Our resolutions on national issues are developed and 
adopted at annual membership meetings. Dairy farmers reflecting 
the viewpoint of all sections of the United States and all phases of the 
dairy industry attend and participate in these meetings. 

Dairy farmers and dairy cooperatives are directly affected by the 
legislation being considered at this hearing. The matter was discussed 
at our last annual meeting and a resolution adopted favoring the 
extension of the Federal Trade Commission Act to the activities of 
packers other than those activities relating to livestock transactions. 

Forty years ago, in 1917, Congress was concerned with the problem 
of monopoly in the meatpacking industry, and hearings were held in 
both Houses on bills to restrict the activities of the dominant packers. 

Although no legislation resulted from those hearings, the problem 
was brought to the attention of the public, and the President ordered 
an investigation to be made by the Federal Trade Commission. 

The report of the Commission indicated that the big meatpacking 
firms had almost complete control of the trade, from the producer to 
the consumer. The Department of Justice instituted action as a 
result of which the large meatpacking firms entered into a consent 
decree in 1920 which required them to divest themselves of their stock- 
yard properties and to refrain from the buying and selling of fresh 
milk and cream. 

In 1921, Congress passed the Packers and Stockyards Act giving 
the Secretary of Agriculture authority to regulate stockyards and at 
the same time conferring upon him authority to police the trade prac- 
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tices of the packers. Packers were thereupon exempted from regula- 
tion by the Federal Trade Commission, 

As a result of this legislation, Congress achieved a part of its ob- 
jective in that regulation of the stockyards has brought about many 
important and beneficial results at the level of livestock sales. But 
jn a very important sense, the Packers and Stockyards Act defeated 
its own purpose by granting to the packers immunity from the Federal 
Trade Commission Act. 

This immunity the packers have enjoyed for more than 35 years. 
How much harm has been done, and how much farmers and consumers 
alike have lost as a result of it, can hardly be estimated. 

In a case upholding the validity of the Packers and Stockyards 
Act—Stafford v. Wallace (258 U. S. 495, 42 S. Ct. 397) —the Supreme 
Court said: 

The chief evil feared is the monopoly of the packers, enabling them unduly 
and arbitrarily to lower prices to the shipper, who sells, and unduly and 
arbitrarily to increase the price to the consumer, who buys. 

Although the Packers and Stockyards Act vested in the Secretary 
of Agriculture the authority to regulate the unfair trade practices 
of packers, appropriations have been inadequate and the primary con- 
cern of the Secretary has been in the administration of the provisions 
applicable to stockyards. As a result, for over 35 years, unfair trade 
practices of packers have received only minor and_ secondary 
consideration. 

Thus, by an odd set of circumstances, the very act enacted by 
Congress to provide special curbs for the big packers has served for 
35 years to shield them against effective regulation by the Federal 
Trade Commission. 

. veport issued April 4, 1957, by the Department of Agriculture 
shows that during the first 2 years under the act, 1922 and 1923, an 
organization was built up sufficient not only for regulation of the 
stockyards but also for a substantial volume of investig: itive activities. 
During this period all of the stockyards then eligible for posting were 
brought under the act 

By 1925, the staff had been cut in half, and it has been further 
reduced in subsequent years. At the same time, the number of 
eligible stockyards and the volume of work under the stockyards pro- 
visions of the act has steadily increased. Although the Secretary 
reports some investigative activity following World War II and again 
within the last 2 years, most of this was at the stoc kyard and livestock 
level. The Secretary states, and we agree, that since the available 
funds were limited, the most returns to livestock producers could be 
obtained from regulatory and investigative activities at the market or 
livestock-buying level. 

The only conclusion we are able to draw from the Department’s re- 
port of April 4, 1957, is that the Packers and Stockyards Act has ef- 
fectively shielded the packers from regulation under the Federal 
Trade Commission Act and that as a result of inadequate staff and 
funds the unfair trade practices of the packers have not been subject 
to adequate control under title I] of the Packers and Stockyards Act. 

The regulatory problems relating to stockyards are increasing. For 
many years the Department has not had sufficient staff or funds to 
regulate all of the eligible stockyards. At one time only about one- 
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third of the eligible yards were regulated. At the present time only 
about half are posted and regulated. In addition, there is a need to 
expand the act to include additional stockyards in its coverage. 

The importance of this to farmers can hardly be overestimated. 
Individual farmers marketing livestock are to a large extent at the 
mercy of the stockyards, the commission men, and the packers. In 
most cases, farmers are not even present when their livestock is 
weighed and sold. Opportunities for collusion between scale op- 
erators, the commission men, and the packers are readily apparent. 

It is estimated, for example, that in one market farmers were being 
defrauded of $750,000 per year through the use of fradulent weights 
alone. This practice was stopped by the Department. 

We have no quarrel with the Department of Agriculture over the 
use that has been made of the staff and funds available for adminis- 
tering the Packers and Stockyards Act. Since neither staff nor 
funds were adequate to perform all the responsibilities under the act, 
the greatest good has been accomplished by concentrating the efforts 
of the Department at the stockyard level. 

It has always been said that this problem relates to an argument be- 
tween the small packers and the large packers, or Western States Meat 
Packers and the American Meat Institute. Please let us assure this 
committee that we have no argument and do not propose to become in- 
volved in an argument between packer groups. Our desire to have 
trade practices administered by the Federal Trade Commission are 
twofold: 

One, they have the staff, experience and money to run the program, 

Two, the part of our industry which does not own or have an in- 
terest in meatpacking facilities is regulated by the Federal Trade 
Commission, but the part of our industry which owns or has an 
interest in meatpacking facilities is regulated by the Department of 
Agriculture. 

In other words, a double standard has been set up. This means 
that producers and their cooperatives who do not own or have an in- 
terest in meatpacking facilities must have a set of regulations imposed 
upon them by the Federal Trade Commission while large dairy com- 
panies and others can escape jurisdiction by the Federal Trade Com- 
mission by buying or acquiring an interest in meatpacking facilities. 

Effective and sound administration dictates that jurisdiction over 
unfair trade practices must be lodged in one governmental agency. 
This argument is not made in any way to embarrass the present Secre- 
tary of Agriculture or this administration. This has been true for 35 
years and unless the law is changed, it will continue to be true. 

At the same time a serious injustice has been done by permitting 
packers for more than 35 years to escape adequate regulation of their 
trade practices. There is little that can be done about the past, but 
we shall surely be remiss if we do not act promptly now to prevent 
this situation from continuing further into the future. 

We are concerned with the legislation under consideration for three 
principal reasons. 

In 1935 dairy farmers received $1.3 billion from the sale of beef 
and veal for slaughter from their herds. This constitutes approxi- 


mately 25 percent of the farm income from all cattle and calf market- 
ings. 
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The Department of Agriculture is rendering an important and valu- 
able service to livestock producers in this respect. It is the agency 
best qualified to administer the stockyards portion of the Packers and 
Stockyards Act. We would like to see its staff and funds increased 
so it could do an even more effective job and could extend its super- 
vision to all stockyards covered by the act. Consideration should be 
given to extending the coverage of the act to additional yards. We 
believe sincerely that the interests of livestock producers will be better 
served if the Department concentrates its efforts and funds in this field, 
unhampered and undiverted by responsibilities in a field more ne: arly 
related to that of the Federal Trade Commission. 

At this point I would like to make another insertion, if I may. 

Congress is working for ways to reduce the budget, not increase it. 
The Federal Trade Commission handles these cases in their regular 
course of business. It is obvious that the Department of Agriculture 
would have to establish a unit which would involve many people and 
would certainly require additional appropriation to do this job. 

It is difficult to escape the conclusion that packers who support the 
position that additional funds must be raised to do a duplicate job in 
the Government must have some ulterior motive when they desire 
business to be regulated under two administrative departments of the 
Government. 

Second, we are concerned directly with the oleomargarine advertis- 
ing amendment to the Federal Trade Commission Act (15 U.S. C., 
sec, 55 (a) (2)). That amendment, in effect, prohibits the use of ole- 
margarine advertisements of dairy terms and phrases which represent 
or suggest that oleomargarine is a dairy product. 

The object of that legislation is to require oleomargarine to be 
advertised and sold on its merits, without trying to capture the con- 
sumer acceptance and good will of the dairy farmers’ product. It 
provides a special standard, and a very good standard, for oleomar- 
garine advertisements. The Federal Trade Commission is doing an 
exc vellent job of administering this law, and, as a result, most oleomar - 
garine advertising is now ona i much higher plane. 

The Federal Trade Commission has ruled, i in a case against Armour 
& Co. involving the advertising of Cloverbloom 99 oleomargarine, 
that packers are not subject to the oleomargarine advertising provi- 
sions of the Federal Trade Commission Act. Although there are 
general provisions in the Packers and Stockyards Act relating to 
unfair and deceptive practices, these provisions are not as strong and 
specific as those relating to oleomargarine advertising in the Federal 
Trade Commission Act. 

While it may be that the Department will be able to regulate oleo- 
margarine advertising by packers, and an effort along that line I am 
sure is being made, we are concerned that the degree of regulation 
may be less effective. ‘This could result from a difference in the word- 
ing of the law under which the Department acts or from the lack 
of adequate staff and funds in the Department for enforcement. 

Senator O’Manoney. When this oleomargarine act was passed, was 
there any indication in the legislative history or in the language of 
the law that there was any intent to exempt from its effects any of 
these combinations like the packers ? 

Mr. Norton. No, sir. 

Senator O’Manonry. Either the packers or the food chains? 
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Mr. Norton. No, sir, there was not. 

Senator O’Manonry. Do you wish the committee to understand 
that in your opinion, the food chains and the packers would be able 
to disregard the oleomargarine act unless we do something about the 
bill now before us ? 

Mr. Norton. Well, I don’t think that I wish the committee to un- 
derstand that I believe that strongly. I think that it is possible under 
the Packers and Stockyards Act that a different set of standards could 
be applied to packers and chainstores owning packing operations than 
would be to a business that did not fall under that act. 

We feel that the oleomargarine act is stronger than the Packers and 
Stockyards Act. 

Senator O’Manoney. Your feeling, then, is that the oleomargarine 
act in itself was intended by Congress to fix a single standard for 
all persons who operate in the production and distribution and sale of 
oleomargarine ? 

Mr. Norton. That is correct, sir, yes, sir. 

Mr. McHveu. At this point you have stated, however, that the 
Packers and Stockyards Act contains language with reference to un- 
fair and deceptive advertisings which would be broad enough to per- 
mit it to be extended to the oleomargarine problem. Is that correct ? 

Mr. Norton. I think the best we can state is that we feel that the 
Department must be able to regulate margarine advertising, but at 
this time we have not seen a decision. The Armour case is before 
them and until we could find out what the Department actually feels 
it can do legally under the act, we would not interpret it. We think 
it is a weak provision in the Packers and Stockyards Act. 

Mr. McHven. Has the Department of Agriculture to your knowl- 
edge ever conducted any investigations or ever filed any cases alleg- 
ing false advertising in connection with the sale of oleomargarine ? 

Mr. Norron. Well, if you mean filed a case that they have actually 
given a decision on 

Mr. McHven. Have they issued any complaint ? 

Mr. Norron. No. Not that I know of. 

Mr. Garstang. They have investigated but no complaint has been 
issued. 

Mr. McHven. You have stated that they have investigated. Can 
you tell us approximately when that was? 

Mr. GarstanG. Within the last year. 

Mr. McHveu. Within the last year? 

Mr. GarsranG. The Cloverbloom 99 case. 

Mr. McHven. This is the investigation the Department of Agri- 
culture is proceeding with now, following the decision in the Armour 
case ? 

Mr. Norron. That is right. 

Mr. McHvueu. Previous to this time when this language in the 
Packers and Stockyards Act was on the books, do you know whether 
or not the Department of Agriculture ever made any investigations 
of unfair and deceptive advertising involving oleomargarine ? 

Mr. Norton. I know of none. I certainly know of no decisions 
that were ever issued, either, so therefore, I presume if there were 
investigations, they were presumed not to have applied. I wouldn’t 
be able to answer that question, whether the Department had or had 
not conducted investigations. 
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Mr. McHveu. But you do know that no orders have ever been 
issued ¢ 

Mr. Norton. None at all. 

Mr. McHueu. By the Agriculture Department ? 

Mr. Norron. That is right. 

Mr. McHven. Do you think, from your experience, that the Agri- 
cultural Department would be qualified to conduct investigations and 
to make the necessary determinations involving technical problems 
or what constitutes unfair and deceptive advertising i in this industry 

Mr. Norron. Under their present setup and according to the Secre- 
tary’s own report they certainly would not be. They haven't been 
since 1925. I understand that they have three employees in this 
particular Division to do this work. Now, that doesn’t, in itself, 
indicate to me with the number of false advertising claims that are 
made in our own industry that three people are even going to scratch 
the surface let alone start an investigation. 

Mr. McHveu. In the event the Department of Agriculture sees fit 
to proceed with a complaint in connection with this oleomargarine 
investigation it is now conducting, is there a possibility that since 
they w ould be ac ting under a different statute, you may get a wholly 
different set of standards and rules concerning what constitutes unfair 
advertising than under the oleo amendment to the Federal Trade 
Commission Act ? 

Mr. Norron. Absolutely. Yes, sir. You could have one set of 
standards for all those people who file under the Packers and Stock- 
yards Act and an entirely different standard for those who do not. 

Mr. McHucu. What would be the consequence of that in your 
opinion, as far as your industry is concerned ¢ 

Mr. Norron. As far as we are concerned, as cooperative organiza- 
tions, we know the standards of the Federal Trade Commission and 
they do a real good job and they are strict with their advertising. 

Now, if these standards in the Department of Agriculture might 
be a little more lax, even in their wording, we are bound with havin 
to advertise a truthful product with a little, what might be calle 
puffing, and it makes a lot of difference in the consumer’s mind. 

Senator O’Manoney. Proceed. 

Mr. Norron. After the Armour case was dismissed by the Federal 
Trade Commission March 30, 1956, the file was referred to the Depart- 
ment of Agriculture for consideration under the Packers and Stock- 
yards Act. It is our understanding that the Department has investi- 
gated the case and is considering the issuance of a complaint to test 
the effectiveness of that act. 

Thus, we are faced with a condition wnder which nonpacker ad- 
vertisers may be under one set of rules while packer advertisers may 
be under a less restrictive law. We believe that all oleomargarine 
advertisers, packer and nonpacker alike, should be subject to the 
same rule, administered by the same agency. The rule prescribed 
in the Federal Trade Commission Act is fair and effective, and the 
Federal Trade Commission is well equipped through years of highly 
specialized experience to handle its enforcement. 

Mr. McHven. Mr. Norton, do you happen to know whether or not 
there is any language in the Packers and Stockyards Act which spe- 
cifically refers to unfair or deceptive advertising ? 
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Mr. Garstang. Unfair and deceptive trade practices more than 
advertising. It probably would include advertising. 

Mr. McHvuen. Is there any language in the act at all which specifi- 
cally refers to oleomargarine ? 

Mr. Garstrane. No. 

Mr. Norton. None at all. 

Senator O’Manonery. Then the Department of Agriculture’s au- 
thority to proceed with this investigation and with any complaints 
which would be issued is only authorized under the general unfair 
trade practices provisions of title II of the act? 

Mr. Norton. That is right. That is why I couldn’t answer your 
question earlier, that, did we feel the standards would be the same, 
We don’t know what ‘the Department might presume their authority 
is and that is going to determine to a great extent, I would imagine, 
what their standards would be for adv ertising. 

Senator O’Manoney. Proceed. 

Mr. Norton. Third, dairy cooperatives are in competition with 
yackers and chainstores in the merchandising of dairy products, 

hey are protected by the Federal Trade Commission against unfair 
trade practices by competitors other than the packers “and such of 
the chainstores as qualify as packers under the Packers and Stock- 
yards Act. Competitors a qualify as packers are immune from 
action by the Federal Trade Commission and the Department. of 
Agric ulture has been hampered in its enforcement of somewhat sim- 
ilar provisions in the Packers and Stockyards Act by lack of adequate 
funds. 

Dairy cooperatives are themselves subject to the Federal Trade 
Commission Act and find themselves subject to a degree of regula- 
tion not applicable to their packer competitors. 

The ice cream cases furnish a current example of the harm that can 
result from such a situation, The Federal Trade Commission acted 
in 1954 to force a discontinuance of such trade practices as the fur- 
nishing of credit, cabinets, discounts, et cetera, by ice cream manu- 
facturers to retail outlets. Large and well- financed companies, by 
such practices, are in a position to attract customers away from 
smaller companies unable to offer similar services. In like manner, if 
the packers are permitted to use these practices while nonpackers are 
not, the packers are placed in a position to undermine the business of 
their competitors. 

Complaints were issued by the Federa] Trade Commission in Febru- 
ary 1954, and hearings have been held beginning in 1954 and extending 
down to the present time. No initial decisions or orders have been 
entered as yet in any of these cases. The Department of Agriculture 
issued a similar complaint against Swift & Co. under the Packers and 
Stockyards Act in January 1955. Hearings on this complaint are 
expected to begin June 18. Thus we have two different agencies con- 
ducting two different investigations under two different laws to stop 
the same unfair trade practices. 

The most effective way to correct this, it seems to us is to make all 
ice cream manufacturers, packers, and nonpackers alike, subject to the 
same law, administered by the same agency. 

I would like, Mr. Chairman, to insert right there another short 
statement. 

Senator O’Manoney. Very well, sir. 
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Mr. Norron. You will hear, or no doubt have heard, that all agri- 
cultural products should be taken care of in various regulatory pro- 
visions dealing with agricultural products administered by the Depart- 
ment of Agriculture and not by another agency of the Government. 

This argument, it seems to us, must have some ‘hidden meaning since 
this argument is applied only to the Packers and Stockyards Act. 
Why is it that only some of the large packers are unhappy with the 
Federal Trade Commission applic ation of trade- -practice regulations? 
The food industry generally is willing to be regulated by the Federal 
Trade Commission and a great number of food industries have or will 
testify before this committee to that effect. 

What motive can some of the packers have for wanting to be regu- 
lated by the Department of Agriculture? One reason must. be that 
these groups realize the Department of Agriculture does not have 
the money. There is very little likelihood that the additional funds 
will be forthcoming and, therefore, they will remain unregulated with 
respect. to trade practices. 

Mr. McHven. Mr. Norton, the practices in question in the ice-cream 
case involved certain discriminatory practices by ice-cream manufac- 
turers to retail outlets. Is there any reason to believe that because of 
the fact that the product involved here is a food product, namely, 
ice cream, that the Department of Agriculture would have any particu- 
lar expertise in attempting to regulate the sale of this type of product ? 

Mr. Norron. None whatsoever. No, sir. 

Mr. McHveun. In your opinion, the fact that it does qualify as a 
food product is no reason to expect that the Department of Agricul- 
ture should have jurisdiction over unfair trade practices involving 
the sale of such items ? 

Mr. Norton. That is right. 

In conclusion, we would like to see the Department of Agriculture 
continue to concentrate its funds and efforts in administering the 
stockyard provisions of the Packers and Stockyards Act. There is 
much work that yet remains to be done in this field. It is our belief 
that the interests of farmers will be better served if the Department’s 
activities are unhampered and undiverted by responsibilities 1 in fields 
that are more properly the province of the Federal Trade Commission. 

Senator O’Manonry. Wouldn’t it be more proper to say that there 
is a continuing amount of work to be done in this field? 

Mr. Norron. Yes, sir, it certainly would. 

Senator O’Manoney. Because the market must be free and open 

all times ¢ 

Mr. Norron. Yes, sir. 

Senator O’Manonry. The history of all trade and commerce shows 

constant battle on the part of producers to keep the market free 
and a constant battle upon the part of the purchasers of the product 
to be able to control the market. 

Mr. Norton. Yes, sir. 

Senator O’Manonry. That has been the history of the development 
of trade and commerce over the centuries. 

Mr. Norron. That is right. 

Senator O’Manonery. The only way to maintain a free economy is 
also the only way to maintain free government, and that is by constant 
and unremitting vigilance. 

Mr. Norron. Right. 
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At the same time, the inequity that currently exists from the 
freedom from regulation enjoyed by the packers and some of the 
chainstores must be terminated. The practical and effective way to 
do that is to make them subject to the Federal Trade Commission Act 
and to Federal Trade Commission action on equal terms with their 
competitors. 

We urge you most earnestly to approve legislation to accomplish 
these objectives. 

Mr. Chairman, we thank you very much. 

Senator O’Mauoney. Mr. Norton, have you any suggestions as to 
how to protect the packers from the chainstores ¢ 

Mr. Norron. We believe that all business should be subject to the 
same rules covering trade practices. It would seem that X Stores, 
for instance, would be interested that the same set of rules apply to 
other food chains, such as Food Fair stores, as are applied to them, 
which we understand is not true at the moment. If they are to com- 
pete with their advertising on the same basis as Food Fair, they must 
buy an interest in a packing facility. We might also suggest that 
the law be amended to prohibit food chainstores from entering the 
food-processing business. 

Senator O’Manoney. Any questions / 

Mr. McHvueu. No, Senator. 

Senator O’Manoney. Mr. Bolton-Smith on behalf of Senator Wi- 
ley, have you any questions ¢ 

Mr. Boutron-Smiru. No. Thank you, Senator. 

Senator O’Manonry. Mr. Frischknecht on behalf of Senator Wat- 
kins ¢ 

Mr. Friscuxnecut. No. I think Mr. Norton’s statement is a darn 
good one and summarizes the problems very well. 

Senator O’Manoney. Mr. Chumbris/ 

Mr. Cuumpris. No questions. 

Senator O’Manonry. We are very much obliged to you, Mr. Nor- 
ton. Thank you so much. 

Mr. McHvuen. The next witness is Mr. W. A. McDonald of the 
McDonald Cooperative Dairy Co., of Flint, Mich. 

Senator O’Manonery. Off the record. 

(Discussion off the record.) 

Senator O’Manonry. You may proceed, Mr. McDonald. 


STATEMENT OF W. A. McDONALD, McDONALD COOPERATIVE DAIRY 
CO., FLINT, MICH. 


Mr. McDonaup. My name is W. A. McDonald. I am general 
manager of the McDonald Cooperative Dairy Co., of Flint, Mich. I 
might also say here I am a dairy farmer. The company was organ- 
ized under Federal and State laws governing cooperatives. Its mem- 
bership includes some 2,000 milk producers who own and control 
the cooperative. 

The cooperative operates a market milk business in Flint, Mich, 
and ice cream factories in Flint and Saginaw. It also has a manu- 
facturing plant in Chesaning, and purchases manufacturing milk in 
both St. Louis, Michigan and Columbiaville, Mich. 

Senator O'Manoney. Are there any members who are not in the 
milk producing business / 
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Mr. McDonap. No. It is a milk producer’s cooperative. 
Senator O’Manonery. Exclusively ? 
Mr. McDonatp. Exclusively. 
Senator O’Manoney. Your sentence 





Its membership includes some 2,000 milk producers who own and control the 
cooperative—— 

leaves the implication that there were others, too, because it doesn’t 
use the word “exclusive.” Do you want us to understand that this is 
exclusively an organization of milk producers ? 

Mr. McDonaxp. That is right, sir. You could inject the word 
“only” after “includes.” 

Senator O’Manoney. No, I don’t think so. 

Mr. McDonap. No; that wouldn't do it, either. I think your com- 
ments and my answer will clarify the record. 

The most important product of the Chesaning operation is ice cream 
mix. Some of our production goes to butter, “and dry milk powder. 
In 1956 the total sales of the cooperative were $13.5 million. 

I am appearing before this committee as a member of the board of 
directors of the National Milk Producers Federation and to further 
the purpose of a resolution adopted by the board of directors of that 
organization as well as a resolution passed at the recent annual meet- 
ing of the McDonald Cooperative Dairy Co. 

This resolution states that: 

We will support legislation to extend the application of the Federal Trade 
Commission Act to activities of packers other than those activities relating to 
livestock transactions. 

Senator O’Manoney. This is the organization for which Mr. Norton 
has just testified: the National Milk Producers Federation ? 

Mr. McDonavp. That is right. No; pardon me, sir. The quota- 
tion I just read was adopted at the annual meeting of the McDonald 
Cooperative Dairy Co. 

Senator O’Manoney. I see. 

Mr. McDonarp. The original purpose of antitrust legislation and 
the resulting laws enforced by the Federal Trade Commission is to 
maintain and protect our fundamental concept of opportunity for the 
individual and to preserve the atmosphere for initiative for both the 
individual and groups of individuals. 

Before discussing some of the present developments that point to 
the need for Federal Trade Commission regulation of trade practices 
by meatpackers, let me make it clear that I believe that the United 
States Department of Agriculture has done a commendable job by 
concentrating its efforts and funds available to it under the Packers 
and Stocky ards Act to the supervision and regulation of stockyards. 
At the same time I am deeply disturbed that a considerable vacuum 
has developed in the area of effective regulation under the Packers 
and Stockyards Act of trade practices by the packers. 

The present situation under which some of those who merchandise 
dairy products are regulated in their trade practices by the Federal 
Trade Commission and others of the same group are to all intents and 
purposes nonregulated, calls for immediate correction. It is certainly 
not feasible to have a part of any industry controlled by one govern- 
mental agency and other part by ‘another governmental agency “simply 
because some have an interest in a me: itpac ‘king est: ablishment. The 
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same holds true for supermarkets. I do not believe you can divide a 
major regulatory function between governmental agencies particularly 
when one has a diversity of interests, the administrators of which are 
primarily interested in other problems. — 

This belief is reinforced by my experience in the Army in the last 
war. I was director of salvage, repairs and laundries, for the Sixth 
Service Command. This function came under the Quartermaster 
General. For some mysterious reason, repairs was transferred to the 
Ordnance Corps. The salvage was left with the Quartermaster, 
Salvage means “to save” and repair and salvage are intimately re- 
lated. I am referring now to such things as clothing and shoe repair, 
The Ordnance had acquired a business with which they were not 
acquainted and the whole project did not function well. _ 

Senator O’Manonry. Mr. McDonald, it is clear the difference was 
that between rags and junk. 

Mr. McDonap. Well, under the circumstances there were many of 
those rags that had to be made usable. 

Now I understand repair is back where it naturally belongs. 

Any review of developments in the dairy industry during the past 
10 or 15 years will show that while much of what has happened in 
our industry has been good, particularly in the field of technical de- 
velopments, there is reason to be concerned about the noticeable de- 
creases in the number of milk processing plants. 

In 1944, there were 50,000 milk distributors in the United States 
and 40,000 milk processing plants engaged in manufacturing various 
dairy products. In 1957, there remained only 18,000 milk distribu- 
tors, a decrease of 64 percent; and 34,000 manufacturing plants, a 
decrease of 15 percent. This is in the face of a population increase of 
32 million—138 million in 1944 to 170 million in 1957. 

There are 3,105 ice cream factories in the United States, of which 
only 520 or about 17 percent manufacture over 250,000 gallons per 
year. I think it would be a safe estimate to say that 80 percent of the 
gallonage of these plants making over 250,000 gallons per year is in 
plants belonging to major and national companies such as Bordens, 
Foremost, Swift & Co., National Dairy, and others in interstate 
commerce. 

Sales of National Dairy last year amounted to $1,353 million, ap- 
proximately equal to the gross income of all the airlines in the coun- 
try and exceeding the income of all the television stations in the 
country. Gross sales of Swift & Co. amounted to $2,429 million, 
Borden, $877 million; and Carnation, $360 million. 

Senator O’Manonery. May I ask you, Mr. McDonald, whether from 
your experience in this milk industry which is produced locally and 
consumed locally, there is any essential economic reason which would 
sustain the argument that in the public interest it is desirable to re- 
duce the number of local milk producing and distributing agencies, 
and to emphasize concentration in a comparatively few hands. 

Mr. McDonatp. Senator, that subject is covered briefly in another 
paragraph here. As you state, milk is produced locally and no matter 
what company buys it, they pay the same price for it. It is sold 
locally and the very nature of the business, since it is under regula- 
tory action and the products of the various dairy companies are simi- 
lar, for the same service and the same product, it can’t be sold at a 
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substantially different price. A local business can perform the func- 
tion just as good as a national company. 

You say is there any economic reason. ‘There is an economic rea- 
son and it has to do with financing on a very high level, but so far 
as abilities to perform the function in the markets are conc erned, 
there is no reason. 

Senator O’Manonry. Is the milk as clean ? 

Mr. McDonatp. Certainly, sir. 

Senator O’Manoney. Is the milk as good, from a health point of 
view, produced by the small plant as one produced by the large? 

Mr. McDonavp. <All local milk plants, of course, are under the super- 
vision of State and municipal authorities. 

Senator O’Maitonry. What is the status with respect to efficiency 
of State inspection laws now ¢ 

Mr. McDonavp. Well, I presume that varies with States, but gen- 
erally the plants that produce milk to go into the home are regul: ated 
by muncipalities. 

Senator O’Manonry. I am trying to find out what your judgment 
is about the efficiency of that regulation. 

Mr. McDonatp. Well, it is generally excellent. 

Senator O’Manonry. Is there any difference in the regulatory ac- 
tivities of the Sti ites and municipalities as between the small dairies 
and the big ones ? 

Mr. McDonarp. No. They do not discriminate between the small 
and large ones, and the only difference generally is not in the wording 
of the regulations or the laws. The personal equation might enter 
into it so far as the ability of one inspection department compared 
with another. 

Senator O’Manoney. You make the estimate here that 80 percent 

of 520 companies which are manufacturing over 250,000 gallons 
of ice cream per year belong to major and national companies, such 
as Borden, Foremost, Swift, and National Dairy, and others in inter- 
state commerce. 

How many such companies are there? 

Mr. McDona.p. How many national 

Senator O’Manoney. How many of the 520 are in the category 
represented by Borden, Foremost, Swift, and National / 

Mr. McDonatv. Well, I wouldn’t know offhand. There are several 
other national companies or companies operating in several States. 
In general, the substantial ice-cream manufacutring establishments 
belong to big companies. 

Senator O’Manonry. Let me show you what is going through my 
mind. Eighty percent of the plants manufacturing over 250,000 gal- 
lons per year, numbering 520, are controlled by the major national 
companies. That is your testimony. 

Mr. McDonatp. That is my estimate. 

Senator O’Manoney. But it is your testimony. 

Mr. McDona.p. It is my guess. 

Senator O’Manoney. Is it a sound guess? On what is it based ? 
This is a very important thing. I w ould like to have you give us the 
statistical facts upon which the statement is based. This is an illus- 
tration of concentration in what is essentially a local business, 

Mr. McDonatp. Well, I can’t do that, sir, except that offhand in 
Michigan, other than the 2 factories that the company I represent 
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owns, I can’t think of over 5 independent factories in Michigan that 
would make 250,000 gallons of ice cream. 

Senator O’Mauonry. Let’s take the first sentence here: 

There are 3,105 ice-cream factories in the United States of which only 520, 
or about 17 percent, manufacture over 250,000 gallons per year. 

You have some basic facts which will amplify that statement, I am 
sure, or else you couldn’t have made the statement. Would you pro- 
vide them for the record, please? I want the authority for that state- 
ment. That is all. 

Mr. McDona.p. For this 80-percent guess ? 

Senator O’Manoney. Yes. For your statement, about 520 com- 
panies which constitute 17 percent of the 3,105 firms in the Nation. 

Mr. McDonap. The 17-percent figure is a figure that was pub- 
lished m the April issue of the Ice Cream Field. 

Senator O’Manonry. You get that and such other information, 
and furnish an additional statement to us citing these authorities. 

Mr. McDonatp. I would be very glad to send you that statement. 

(The information referred to above is contained in the following:) 
FLINT, Micu., May 9, 1957. 
Hon. JosepuH C. O’MAHONEY, 

Senate Office Building, Washington 25, D.C. 

DeaR SENATOR O’MAHONEY: The data requested in the hearing of the Anti- 
trust and Monopoly Subcommittee this morning is enclosed. You will find that 
there are 262 ice-cream factories, manufacturing from 250,000 to 500,000 gallons 
annually and 258 factories, manufacturing 500,000 gallons and over. This adds 
up to the 520 which I used in my testimony. 

Should you desire any other information that I can obtain for you, I would 
be glad to do so. 

Sincerely, 
W. A. McDona Lp, 
General Manager, 
McDonald Cooperative Dairy Co. 


Wholesale ice cream plants, by size groups 
LESS THAN 25,000 GALLONS 











Number of Tota] production Average production per 
plants plant 
By region dl a jedi eeteas ; estat ee 
| | 
1947 1954 | 1947 1954 | 1947 1954 
Northeast a 23 62 | 359, 031 935, 217 15, 610 15, 084 
Middle Atlantic 230 249 2, 214, 187 2, 460, 449 9, 627 9, 881 
East North Central : 249 244 2, 954, 879 3, 074, 629 11, 867 12, 601 
West North Central-- 151 146 1, 745, 897 1, 843, 471 11, 562 12, 626 
South Atlantic 38 63 531, 968 724, 949 13, 999 §, 444 
South Central. - 68 Gs 823, 432 1, 367, 874 12, 109 13, 958 
Mountain ---- 91 90 1, 065, 566 1, O71, 461 11,710 11, 905 
Pacific ; ; : 170 75 1, 583, 071 867, 559 9, 312 11, 567 
United States Lil 1,020 1, 027 11, 278, 031 12, 345, 609 11, 057 12, 021 
25,000-49,999 GALLONS 

Northeast 3 28 | 43 1, 034, 747 1, 563, 982 36, 955 36, 372 
Middle Atlantic 83 75 3, 029, 610 2, 697, 400 36, 501 35, 965 
East North Central 167 | 163 6, 476, 617 5, 894, 989 38, 782 | 36, 166 
West North Central 75 70 2, 830, 907 | 2, 619, 806 37, 745 | 37, 426 
South Atlantic 27 20 1, 036, 697 | 732, 008 38, 396 36, 600 
South Central... 69 76 2, 615, 402 2, 837, 806 | 37, 904 37, 340 
Mountain -_- : 45 58 | 1, 694, 728 2, 093, 283 | 37, 661 36, 091 
Pacific ebbbad ses ol 75 | 34 | 2, 715, 185 1, 312, 117 36, 202 38, 592 
United States__..___._.__-| 569 | 539 21, 433, 883 19, 751, 391 37, 669 36, 645 
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Wholesale ice cream plants, by size groups—Continued 
50,000 TO 99,999 GALLONS 




















Number of Total production re Average production per 
plants | plant 

By region om isk oe 

1947 | 1954 1947 | 1954 1947 1954 
en a sl ane aebels pape Svein 
SOND. 3s 05255522 seee 31 32 | 2,281, 551 2, 424, 235 | 73, 598 | 75, 757 
Middle Atiantic................ eo. 2. we 5, 666, 388 | 5, 582, 102 | 71, 726 | 73, 449 
East North Central_..........-- 128 | 144 | 9, 249,634 | 10,291,592 | 72, 262 | 71, 469 
West North Central. ..........- 62 62 4, 537, 544 | 4, 300, 617 | 73, 186 | 69, 365 
South Atlantic............------ 37 39 | 2,751,526 | 2,620,345 | 74, 366 | 67, 188 
South Central. _.__- siteaucdan 73 | 82) 5,345,141 | 5,858, 091 73, 221 71, 440 
CE ee ee } 34 26 2, 299, 771 | 1, 667, 653 | 67, 640 | 64, 140 
ih chbkiniw std bhaivieeasoddel 45 45 | 2, 975, 708 | 3, 170, 415 | 66,127 | 70, 454 
United States... ___- veal 489 | 506 | "85, 107, 263 | 35, 915, OE 50 71, 704 70, 978 

| | | | 





100,000 TO 249,999 GALLONS 








Northeast _. ._- cde Sebenoaael 24 | 25| 3,596,418 | 3,482,618 | 149, 850 | 139, 305 
Middle Atlantic. __- ar, 78 70 12, 482, 044 11, 289, 111 160, 026 161, 273 
East North Central_- et 135 140 | 21, 338,085 | 22, 179, 574 | 158, 060 158, 426 
West North Central... _- seal 71 82 11, 546,394 | 12, 743, 220 | 162, 625 155, 405 
CS RE 60 53 9,390,377 | 8, 835, 289 156, 506 166, 704 
South Central. -- ren tersen! 94 | 87 | 15,047,307 | 12, 675, 930 160, 078 | 145, 700 
Mountain. _...____-- ere 22 22 3, 132,212 | 3, 277, 930 142, 373 148, 997 
DT ad, spokes coe So ore 46 | 34 is) 7, 902,837 | 5, 831, 349 171, 801 | 171, 510 

United States.............| 530] 413 | 84, 435, 674 | 80,. 315, 021 | 159, 313 156, 559 


250,000 TO 499,999 GALLONS 














| | 

Northeast. SC cueateee ncaa 9 12 3, 204,269 | 3, 921, 673 356, 029 326, 806 
Middle Atlantic. ._--_.-__- sae 24 35 | 8,627,985 | 12, 243,822 359, 499 349, 823 
East North Central_-_._-__--- : 66 61 | 22,669,991 | 21, 066, 408 343, 484 345, 351 
West North Central-._-..-_-.- 38 | 32 | 12,837,956 | 10, 954,077 337, 841 342, 315 
South Atlantic__..__-__- waaay 38 33 13, 660, 343 | 11, 627, 277 359, 483 352, 342 
South Central __---- sa 66 51 | 23, 691, 332 18, 282, 397 358, 960 358, 478 
RIO 10 | 14| 4,001,431 | 4, 707, 758 | 400, 143 336, 263 
Pacific a 18 | 24 | 6, 701, 512 | 9, 353, 098 372, 306 389, m2 

United States.............| 269 | 262 4 95, 394, 819 | 92, 156, 510 | 354, 628 351, 742 

| 
| | 
500,000 GALLONS AND OVER 

Northeast_- tipeseeice 25 | 21 | 27,928,177 | 2 22, 889, 77 | 1, 117, 127 1, 089, 989 
Middle Atlantic. aa ecenas 54 56 | 103, 261, 572 94, 073, 571 1,912,251 | 1, 679, 885 
East North Central. -___--- -..--| 53 57 | 64,350,410 | 63,070, 670 1,214,159 | 1, 106, 503 
West North Central -..-_-- 34 | 31 | 30,475,701 | 23, 887,888 296, 344 | 770. 57 
South Atlantic 37 | 42 | 38,272,846 40, 641, 853 1, 034, 401 967, 663 
South Central - 26 | 22 | 21,065,739 | 21, 161, 203 | 810, 221 961, 873 
Mountain_--- cae eae 5 |} 7 | 724, 968 4, 327, 756 | 744, 994 | 618, 251 
Pacific 26 | 22 | 875, 667 32, 217, 081 1, 379, 833 1, 464, 412 

United States... .- .---| 260 | 258 | 324,955,080 | 302, 260, 796 1, 249, 827 “1, 171, 588 


| | | 
} 
| 
} 


| 
Northeast Sosa me 140 195 





38, 404, 183 | 35, 217, 499 274, 316 180, 603 

Middle Atlantic __ _.| 548 | 561 | 135,281,786 | 128, 346, 455 | 246, 865 228, 782 
East North Central... ae ee 798 809 127, 039,616 | 125, 577, 862 159, 198 | 155, 226 
West North Central_- | 431 | 423 | 63,974,399 | 56,349,079 | 148, 432 | 133, 213 
South Atlantic-- ...| 237] 250 | 65,643,757 | 65,181,721 | 276, 978 | 260, 727 
South Central_.......- alent | 396 | 416 | 68,588,353 | 62, 183, 301 173, 203 | 149, 479 
Mountain - ------ 4a a 207 | 217) 15,918,676 | 17,145,841 76, 902 | 79, 013 
IG sé inant ane 380 | 234 | 57, 753, 980 52, 751, 619 151, 984 225, 434 

I scienertinenneansestitis ocilasinsietiacteneties abeisitedlnestinale nes = mae oo a divi eS: 
United States_........_- 3,137 | 3,105 | 572, 604, 750 | 542, 753, 377 182, 533 174, 800 


“| 


Source: Ice Cream Field, April 1957. 
93597—_57——16 
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Mr. Cuumpris. While we are on percentages, may I raise a question? 

In your previous paragraph, I think there is a typographical error, 
You say there were 50,000 and they were reduced to 18,000, making 
64 percent. That seems to be a correct percentage, but below, you said 
there were 45,000 plants now reduced to 34,000 plants, or a decrease of 

18 percent. It seems to be a difference of 11,000 to 45,000 which would 
be about 24 to 25 percent. 

Mr. McDonap. There may be a mathematical error. 

Mr. Cuumerts. Yes. 

Senator O’Manonry. You are talking about two different things: 
milk distributors and manufacturing plants. 

Mr. Cuumerts. Yes. His milk distributors were 50,000 and now 
are only 18,000, so that 64-percent decrease is correct. But then there 
were 45,000 plants and there are now only 34,000 plants. 

Senator O’Manoney. Isee. From 45,000 to 34,000. 

Mr. Cuumerts. That makes about 24 to 25 percent. 

Senator O’Manoney. Proceed, Mr. McDonald. You can make any 
corrections you wish. 

Mr. McDonatp. These major national companies, as a group, are 
engaged in every phase of the dairy products industry and, in addi- 
tion, handle such items as chocolate, stabilizer, gelatin, eggs, jellies 
and preserves, glues, adhesives, plastics, formaldehyde, cotlee, proc- 
essed meat, fresh meat, mincemeat and other foodstuffs, oleomargarine, 
fats, shortenings, salad dressings and related items, glass, poultry, 
soaps and detergents, chemicals, livestock feeds, dog food, fertilizers, 
transportation companies, pharmaceuticals, orange juice, dairy ma- 
chinery, and candy. There are probably many other items that I do 
not know about. 

Senator O’Manonry. Mr. McDonald, there remain only two and 
a half pages of your statement. I have been glancing over it. It 
amplifies and reemphasizes points already made, and if you have no 
objection, so that we may proceed with the other witness before noon, 
I will order that the remainder of your statement be printed in the 
record as though delivered. Isthat satisfactory to you? 

Mr. McDonap. That is perfectly satisfactory. There is a change 
on page 5. I have a corrected copy here and I will give it to the 
reporter. 

(The remainder of the statement follows :) 

Mr. McDonatp. This national trend, when pinpointed in a local 
area, becomes even more disturbing. For instance, a publication of 
the University of California released in December 1956 shows that in 
the city of Los Angeles, the dairy product sales of four supermarket 
“captive” companies rose from 14.1 percent of the total sales in 1954, 
to 22.5 percent in 1955. These supermarkets can readily acquire 
meatpacking facilities. 

The milk and ice cream business is basically a local business. It 
need not be a part of a great corporation, like steel, automobiles, air- 
planes, farm implements, or hundreds of other commodities that lend 
themselves to mass production and require major financing. 

In spite of the fact that milk is purchased locally and sold locally, 
and that a small company can purvey milk or ice cream of equal 
quality, the business has gravitated to the major national companies. 
It seems particularly unfortunate that these businesses that could be 
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local so far as ability is concerned have become national because of 
financing. 

The trade associations of the ice cream industry and the milk 
industry are dominated by the great national companies, their claims 
to the contrary notwithstanding. The independent dairymen are in 
the process now of organizing a tre ade association to present their 
side of some of these issues. They realize that unless the trend is 
reversed, there won't be any such thing as an independent dairy busi- 
ness in the comparatively near future. The enormous growth of these 
major national companies has taken place within the ‘last: few years. 
Now the ice cream business is confronted with a very rapidly chang- 
ing merchandizing problem. For instance, in spite of the great. in- 
crease in popul: tion, the number of grocery stores has decreased from 
387.000 in 1939 to 279.000 in 1954. Sines 1954 the mortality of inde- 
pendent groceries has been terrific. Their virtual elimination is just 
a matter ‘of a few years. Supermarkets are generally outlets for the 
major national dairy companies since they prefer to do business with 
one company on a State or areawide basis. According to one author- 
ity, the day is approaching when supermarkets will, in the main, 
make their own ice cream. There are already many supermarket ice 
cream factories as well as milk companies. In some cases in the milk 
business, I believe they confine their operations, for the purpose of 
economy, to homogenized milk in paper cartons sold at a low price 
for a traffic builder. Other milk companies must carry complete 
lines and are allowed the questionable privilege of supplyi ing the mis- 
cellaneous and slow-moving items. The same is true in the ice cream 
business. 

This change in merchandising may or may not be in the pubic 
interest. It 1s not my purpose to classify it. W e have no reason to 
complain about the interstate supermarket chains with which we do 
business. 

If all these major dairy companies and the great supermarket chains 
are exempted from regulation by the Federal Trade Commission, 
who are we remaining independent to look to for protection? Accord- 
ing to an article in the Supermarket News, of April 15, 1957: 

United States Department of Agriculture officials said they expect hearings 
should start in about 2 months in the complaint against Swift & Co., of unfair 
and discriminatory practices in ice cream sales. These would be the first 
hearings since the United States Department of Agriculture issued its com- 
plaint nearly 2% years earlier. The complaint against Swift was filed by 
USDA in January 1955. USDA officials said that no hearings have been held 
by agreement with the firm while Swift was “digging up information for us.” 

It is not made clear here whether Swift was supposed to be digging 
up information to assist in their own prosecution. 

The very real threat of retaliation prevents independent dairymen 
from appealing to any Government enforcement agency. Cost is 
another great factor. No independent would appeal to a govern- 
mental agency that lets a case rest for 214 years. One of the greatest 
difficulties in organizing the independent dairymen is the bleakness of 
the outlook. They say, “these major national dairies are going to 
ruin us soon enough anyway and if we curb their expansion there will 
be no one to sell our businesses to, when inheritance taxes or lack of 
descendants to carry on makes liquidation necessary.” 
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Sooner or later if we are going to have consistent enforcement of 
fair trade practices, we must look to the Federal Trade Commission, 
for the administration of such laws. My belief is that the quicker the 
Packers and Stockyards Act is amended in line with provisions con- 
tained in S. 1356, the sooner we will have the uniformity of adminis- 
tration necessary for the continued improvement of the dairy industry 
both in the interest of the producer and the Nation as a whole. I 
thank the committee for its attention and for the privilege of appear- 
ing before it. 

Senator O’Manoney. Any questions? 

Mr. McHvuen. No. Thank you very much, Mr. McDonald. 

Senator O’Manonry. Any questions from the representatives of 
the other members of the committee ? 

Mr. Cruumpris. No questions. 

Mr. Bouron Smiru. No questions, Mr. Chairman. 

Senator O’Manoney. Thank you very much, Mr. McDonald. We 
are indebted to you for your testimony. 

Call the next witness. 

Mr. McHveu. Mr. N. A. Wilson, of Rolfe, Iowa. 

Senator O’Manonry. Good morning, Mr. Wilson. Will you state 
your name for the record ? 


STATEMENT OF N. A. WILSON, ROLFE, IOWA 


Mr. Witson. My name is N. A. Wilson. I live at Rolfe, Iowa, 
which is in the heart of an important livestock and feed grain area in 
the northwestern part of that State. 

I am in private business as a farm manager. At the present time 
IT am managing 28 farms averaging 260 acres per unit. 

Senator O’Manonry. How many do you own? 

Mr. Wixson. I don’t own any. 

Senator O’Manoney. You are a manager and not an owner? 

Mr. Wuson. That is right. 

Senator O’Manoney. So you are in the managerial class. 

Mr. Witson. That is right. My father didn’t own any and I 
haven't reached the point yet where I have been able to own one. 

Senator O’Manoney. Are these tenant farmers ? 

Mr. Witson. That is right. 

Senator O’Manoney. You manage 

Mr. Wiutson. For the absentee owner. That is my business. It is 
a profession in itself, professional farm management. 

Senator O’Mauonry. The absentee owner is not necessarily a tenant. 

Mr. Wi1son. He isn’t a tenant. The farms are operated 

Senator O’Manoney. I thought you misunderstood my question. 

Mr. Wirson. The farms are operated by tenants under my super- 
vision for the absentee owner. ; 

Senator O’Manonery. To what extent is that situation developing 
throughout agriculture, so far as you know? 

Mr. Wirson. Senator, it developed quite rapidly in the immediate 
postwar period. At the present time it is, shall I say, becoming un- 
developed. 


Senator O’Manonry. You mean we are going back to individual 
owners and managers ? 
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Mr. Wusson. I believe farming, as you probably well know, and 
my figures will show, has not been nearly as lucrative in the last 2 or 
3 years as it was prior to that. 

Senator O’Manonry. I have heard it so reported, sir. 

Mr. Winson. Yes, sir. Well, I have figures to substantiate that but 
not with me. And I do think 

Senator O’Manoney. Would you supply them? 

Mr. Wuson. I could. 

Senator O’Manoney. I would like to have your testimony person- 
ally on that subject. It doesn’t necessarily belong to this hearing. 
So I won’t interrupt you on that side issue at the moment. 

Proceed with your statement, sir. 

Mr. Witson. Hogs and cattle ‘and in some cases sheep are important 
enterprises on these farms. I am also in the livestock business and 
operate as one of the local livestock dealers in my area. In the hog- 
buying end of my business, during the immediate postwar years, my 
volume was large. During the past few years the average volume, 
because of much lower hog prices, is below $350,000 per year. Most 
all of these hogs are resold to meatpackers who have plants within a 
radius of 150 miles of this area. 

As a result of these activities, I am, of course, intensely interested in 
all aspects of the livestock industry. And I have kept myself posted 
as to all phases of marketing as w ell as producing livestock. 

In the interests of the farms which I manage as well as my own pri- 

vate business, I make it a point to keep as well posted as possible re- 
garding production and price trends, not only for livestock, but for 
all agricultural products produced in my area. 

I have a strong conviction that anything to do with agricultural 
products should be under the jurisdiction of the Agr iculture Depart- 
ment, and my only reason for being here today is that I thought your 
committee should have a grassroots opinion from a small operator 
located in the livestock area of the agricultural State of Iowa. 

If I am to stay in business, it is necessary, and I might add, the 
most important part of my job, to secure the best possible price T can 
for the livestock produced on the farms under my management and 
for the hogs which I buy for my own account. 

I am, of course, in contact with the livestock buyers from a num- 
ber of meatpacking companies operating in Iowa and southern Min- 
nesota. These companies are the George A. Hormel Co., John Morrell 
& Co., Swift & Co., Rath & Co., Wilson & Co., Fort Dodge Packing Co., 
and Spencer Packing Co., as well as a number of smaller firms located 
on the Sioux City and Omaha markets. 

Occasionally we have also shipped cattle to Chicago when local 
prices seemed to be lower than were offered at the Chicago terminal. 
We have also, on occasion, sold both hogs and cattle through local 
auction markets in the northwest Iowa area. 

Many times in the past when cattle were ready for market on 1 of 
these farms, I have had as m: ny as 6 different packer buyers bid on 
the cattle on the same day and invariably the spread between the low 

and high bid has been from three-quarters of a dollar to one dollar 
and three-quarters per hundredweight. 
In my book, Mr. Senator, that is competitive. 
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While the bulk of the hogs which I purchase are sold to the George 
A. Hormel Co. at Fort Dodge, because of the proximity of that plant, 
I would like to emphasize that packer bidding for hogs throughout 
the area that I am intimately familiar with is extremely competitive, 

I base this conclusion on my personal observation of price relation- 
ships between these various markets. 

I am sure that it is not possible for any one packer to get out of 
line on the prices which he is offering without losing hogs to another 
competing packer. In my instance, I make it a practice to follow the 

radio broadcasts from various buying points, and I can assure this 
committee that if at any time I find it more profitable to ship hogs to 
a plant other than Fort Dodge, that is where they will go. 

While I cannot speak for areas outside of Iowa, our State is well 
blanketed with market news reports, which would make it possible 
for anyone with hogs ready to sell to know almost hourly what he can 
get for them. 

This situation, plus the fact that the farmers are no longer ham- 
pered by bad roads and inadequate transportation fac ilities, makes 
it possible for the farmer to call the shots in the marketing of his live- 
stock. This is true in view of the fact that there have been new pack- 
ing plants started in our area during the past few years. 

Thus, it strikes me that there can be no monopoly in the meat- 
packing industry so long as we know what the various buying prices 
are and we are getting this information in good style from the various 
radio market news reports daily. 

We are free to send our livestock wherever we want to and this 
we can easily do with presentday truck facilities and good roads. 
And there are no restrictions on new meatpacking plants being formed 
whenever and wherever conditions warrant. 

I don’t wish to get into economic fields in which I have no first- 
hand knowledge, but being a businessman myself, I do have an opin- 
ion as to the selling side of the me: itpacking industry. It strikes me 
that it is very unjust to expect any organization which is in business 
to make a profit to do other than get the highest prices possible for 
the products it has to sell. . 

T have no reason to think that meatpackers are, or should be, any 
different from anyone else in this regard. A little over a year ago, 
we folks with livestock to sell were pretty concerned by what seemed 

at the time to be excessive profits being made by the various meat- 
packing companies. 

I have taken it upon myself to investigate this situation and from 
the figures I have looked at of not only meatpacking companies, but 
other businesses such as the Ford Motor Co. and other manufacturers 
of products which we in the agricultural area buy, I can only conclude 
that packers’ earnings are pretty modest. In fact, it is my opinion 
that we on the producing end would be much better off—and this 
statement will be construed in many ways—if packers could show a 
greater profit. 

In conclusion, putting all this together, it is my sincere belief that 
the meatpacking industry is highly competitive, and in view of the 
points that I have mentioned, I doubt that it could be anything but 
extremely competitive even if some of the companies wanted to manip- 
ulate the buying and selling prices to their advantage. 
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According to the stories I have read in the papers, and farm maga- 
zines, the only basis for wanting to transfer the jurisdiction of the 
meatpacking industry from the Department of Agriculture to the 
Federal Trade Commission is based upon the contention that packers 
are now getting away with monopolistic and unfair trade practices 
which would be stopped if this transfer were effected. 

For whatever it is worth te you and your committee, Mr. Senator, 
my humble grassroots opinion is that it would be an unnecessary move 
and in all likelihood would lead only to increased Government ex- 
penditures which, in the opinion of many voters today, are already 
much inflated. 

You are no doubt aware that many people are quite concerned over 
this so-called Eisenhower budget, and it seems to me that one of the 
things that can be done to take some of this taxload off the public 
would be to refrain from instigating these new and expanded regu- 
lations which merely call for bigger bureaus and more Government 
employees to collect records, conduct investigations, and otherwise 
engage in spending taxpayers’ money in areas where competition 
itself is a policeman that cannot be improved upon, no matter how 
many bureaucrats may be employed. 

Thank you, Senator. 

Senator O’Manonry. Mr. Wilson, you have been talking about the 
meatpackers generally. 

Mr. Wuson. That is right, sir. 

Senator O’Manoney. Do you include in that category the packing- 
houses owned by the food chains? 

Mr. Wison. I think, Senator—of course, I am probably getting 
into something now that is a little beyond me. As you know, I am 
professionally a farm manager and a hog buyer. I think, in my own 
opinion, that a packer operating as a packer should be placed in a 
different category. 

Senator O’Manonry. You are making an argument now. I was 
just asking you for facts. 

Mr. Wuson. I think there should be a difference. 

Senator O’MaHoney. When you were talking about meatpackers, 
were you talking about food chain packers, as well as the old familiar 
meatpackers ? 

Mr. Witson. They are taken out of the competitive branch some- 
what because they control feed lots, it is my understanding, to a great 
extent. I have never been approached by a chainstore to buy “hogs 
irom me. 

Senator O’Mauoney. You never dealt with that? 

Mr. Wirson. No, sir. 

Senator O’Manoney. Are you a purchaser or seller of hogs? 

Mr. Witson. Both. 

Senator O’Manonry. Both? 

Mr. Wi1son. Yes, sir. 

Senator O’Manoney. Which is the predominant part of your 
business ¢ 

Mr. Witson. Well, every hog I purchase I sell, and those that are 
raised on these farms I sell, so the selling would be greater than 
the purchasing. 
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Senator O’Manonry. Allright. But you have your own business? 

Mr. Wirson. That is right, sir. 

Senator O’Manonry. As well as your managerial business for the 
others / 

Mr. Witson. That is right, sir. 

Senator O’Manoney. In your own business, are you a buyer or a 
seller ¢ 

Mr. Witson. I would be called a buyer, because what I am acting 
as really is the middleman. 

Senator O’Manonry. I am not interested in what you are called. 
What are you, actually ? 

Mr. Witson. I am a buyer, a hog buyer, then, in my private busi- 
ness. 

Senator O’Manoney. You are not a hog raiser ? 

Mr. Witson. Well, yes. 

Senator O’Manonry. Where? 

Mr. Witson. My hog-buying business is a separate operation from 
my professional managerial business under which we raise hogs di- 
rectly under my supervision. They are not owned by me. 

Senator O’Manonry. In your own business you are not a raiser of 
hogs? 

Mr. Wirson. No; not where my finances are connected. 

Senator O’Manonry. You believe that the food chain packers are 
in_a little different category than the meatpackers / 

Mr. Wirson. I do, sir. 

Senator O’Manonry. Do you believe there should be any regu- 
lation ? 

Mr. Wirson. Do I believe there should be ? 

Senator O’Manoney. Any regulation of the markets at all? 

Mr. Wiuson. I believe the markets are quite competitive, as my 
statement reads. That on og ae is the policeman over these. 

Senator O’Manonry. What I am trying to find out is whether, 
from that statement, you believe that competition without any regula- 
tion in the public interest by any Government bureau would be a 
better situation for all concerned ? 

Mr. Wiutson. Free competition is always better for all concerned, 
in my opinion. 

Senator O’Manonry. If you had your way, you would abolish the 
Federal Trade Commission altogether? You would abolish the Pack- 
ers and Stockyards Act ? 

Mr. Wirson. There may be things I don’t understand about it. 
Speaking as an operator as I am, I know that open, free competition 
is what I like to operate under. Maybe there are restrictions neces- 
sary that I know nothing about. 

Senator O’Manonry. When did you begin your operations ? 

Mr. Witson. In 1944. 

Senator O’Manonry. You weren't around when the Packers and 
Stockyards Act was passed ? 

Mr. Wuson. No, sir. 

Senator O’Manoney. You were not then in an operating business? 

Mr. Witson. No, sir. 

Senator O’Manonry. You don’t know what happened in the live- 
stock markets in those days ? 
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Mr. Witson. I know what happened a year ago, though. 

Senator O’Manonry. I am not talking about that. I am talking 
about the situation before the Packers and Stockyards Act was passed. 

Mr. Witson. No, sir. 

Senator O’Manonry. Thank you very much, Mr. Wilson. You 
are a straight-spoken, vigorous witness. I enjoyed your testimony. 


Mr. Witson. Thank you, sir. 

Senator O’Manonry. Any questions? 

Mr. McHvuen. No questions. 

Mr. Bouron-Smitu. No. 

Mr. Cuumpnris. No. 

Senator O’Manoney. Thank you very much. 

A letter from Mr. George J. Burger, vice president of the National 
Federation of Independent Business, will be made a part of the 
record. 

(The letter referred to is as follows :) 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington, D. C., May 9, 1957. 
Subject: To give the Federal Trade Commission antitrust jurisdiction over meat 
industry. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Judiciary Committee, Senate Office Building, 
Washington, D. C. 

My Dear SENATOR: In reviewing the arguments for and against on the above 
proposition now before your committee, it is hard to believe that in a 30-year 
or more period there have been no unfair trade practices taken place in that 
industry which would come in under the violation of antitrust laws. There 
has been evidence given by competent witnesses that such violations exist in 
the meat industry, and at the same time startling statements have come from 
the opposition that they were not aware of any such happenings in that 
industry. 

Further, from the comments made during the hearings by members present 
or through assistants to the members, there is no indication that that Divi- 
sion of the Department of Agriculture has ever attempted to take positive action 
over the 30-year period where these unfair trade practices took place. 

In our observation, from reviewing the scene as it applies to industry at large, 
particularly where there is increasing concentration, it is hard to believe that 
such unfair trade practices are not taking place. 

As we review the scene nationwide we also find a more serious situation, 
namely, where alleged violation of antitrust laws are taking place—again in 
these concentrated industries—the injured are fearful to come forward and lay 
the facts on the line because of their concern as to what retaliation will take 
place. 

This leads me up to a further conclusion. We are just wondering whether the 
packers consent decree of 1921 is being vigorously enforced by the antitrust 
agency, and we believe it might be in order for the Committee of the Judiciary to 
direct a communication to the Attorney General requesting a detailed report as 
to the enforcement of this decree to determine whether the full intent of such 
order is being carried out. 

There has been a question in the minds of small business as it applies to many 
orders of these antitrust agencies. True, they have been issued—consent de- 
crees, cease and desist orders—but small business wonders as to their effective- 
ness and how consistent the antitrurst agencies have been in following up on the 
orders. 

You well know that as a member of the House Small Business Committee, 
during which time you issued a report “United States versus economic concentra- 
tion and monopoly” that that report disclosed orders of the antitrust agencies 
that although issued were never vigorously enforced. 
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In conclusion, in behalf of small business, it would be our hope that such action 
as outlined above would be taken by the Senate Judiciary as it applies to the 
consent decree issued for the meatpackers. 

We wish to reaffirm that there is no future for small business, both at the pro- 
duction and distribution level, unless the administrations put all possible pressure 
on consistent vigorous enforcement of the antitrust laws. In no other way will 
small business survive. 

I am requesting permission to have this letter made a part of the record of the 
hearings at this point. 

Sincerely yours, 
GEORGE J. BURGER, 
Vice President. 

Senator O’Manoney. The committee will stand in recess until 9: 30 
tomorrow morning. 

(Whereupon, at 12: 05 p. m., the committee recessed to reconvene at 
9:30 a.m. on Friday, May 10, 1957.) 
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FRIDAY, MAY 10, 1957 


Untrep SratTes SENATE, 
SUBCOMMITTEE ON ANTITRUST AND Monopovy, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 9:45 a. m., in room 
457, Senate Office Building, Senator Joseph C. O’Mahoney presiding. 

Present: Senators O’Mahoney (presiding), and Dirksen. 

Also present: Donald P. McHugh, cocounsel, Antitrust; Gareth M. 
Neville, associate counsel, Antitrust; Peter Chumbris, counsel for 
minority, Antitrust; Dr. John M. Blair, chief economist, Antitrust; 
Tom Collins, professional staff member; Wilbur D. Sparks, attorney, 
Antitrust; Carlile Bolton-Smith, counsel to Senator Wiley; Dr. Reed 
L. Frischknecht, legislative assistant to Senator Watkins, and Jerry 
A. O'Callaghan, legislative assistant to Senator O’Mahoney. 

Senator O’Manoney. The committee will come to order, please. 

Mr. McHugh, who is your first witness ? 

Mr. McHuen. The first witness, Senator, is Mr. Wesley Harden- 
bergh, president, American Meat Institute, and with him is Mr. Aled 
Davies. Also I believe Mr. Templeton Brown, attorney. 

Mr. Hardenbergh, do you have a prepared statement / 

Mr. Harpensercu. Yes, I do, sir, which I would like to read if I 
may. 


STATEMENT OF WESLEY HARDENBERGH, PRESIDENT, AMERICAN 
MEAT INSTITUTE; ACCOMPANIED BY ALED DAVIES AND TEM- 
PLETON BROWN, ATTORNEY 


Mr. Harpensercu. I am appearing here as a representative of 
the American Meat Institute in opposition to the proposal that jur- 
isdiction over the meatpacking industry be transferred from the 
United States Department of Agriculture to the Federal Trade 
Commission. 

Mr. Chairman, there is a supplementary document which I will 
refer to from time to time which contains some tables supplementing 
the material. 

Senator O’Manonery. This supplementary material will be made 
a part of the record at the conclusion of your statement. 

Mr. HarpenserGH. Our membership includes about 435 meatpack- 
ers, sausage manufacturers and meat processors and wholesalers 
throughout the country. 

Our board of directors, made up of representatives at 54 separate 
firms of various types and sizes throughout the country, voted to op- 
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pose this proposal at a meeting held August 29, 1956. Incidentally, 
no member company is allowed more than one represent: itive on our 
board, and therefore every member company represented, no matter 
how large or small, has but one vote. 

Subsequently, we notified our entire membership of the board's de- 
cision. 

Senator O’Manonry. May I interrupt you here ¢ 

Mr. Harpensercu. You certainly may. 

Senator O’Manonry. When was the American Meat Institute or- 
unized ¢ 

Mr. Harpensereu. In 1906. 

Senator O’Manoney. Did it have a predecessor / 

Mr. Harpensercu. No. The name of it then was the American Meat- 
packers Association. In 1919 the or ganization was reorganized and 
became the Institute of American Meatp: ickers, and in about 1939 a 
the purpose of simplification the name was changed to American Me: 
Institute. 

Senator O"Manonry. What are the qualifications for membership ¢ 

Mr. HarpENBERGH. They have to be a person, firm or corporation 
principally engaged in the business of meatpacking. 

Senator O’Manoney. Principally engaged ? 

Mr. HarpensercH. Yes, sir. 

Senator O’Manonry. They may be engaged in any other business? 

Mr. Harpenpercu. Yes, but this has ‘to be their predominant in- 
terest. 

Senator O’Manonery. Any other qualifications / 

Mr. HARDENBERGH. No, we like to have people of good character and 
good business reputation in our ipieaiiaahin, and we try to see 

Senator O’Manoney. Do you conduct an investigation to determine 
the character of your members? 

Mr. Harpensercu. We usually try to find out from the people in 
their area whether they have good standing whether they are reputable 
people, and whether they classify as good ‘businessmen. 

Senator O’Manonry. Would ‘it be proper to say that this is an or- 
ganization of the best people ? 

Mr. Harpensercu. We hope we have the best people in our member- 
ship. We don’t have all the best people but we hope those who are in 
are the best. 

Senator O’Manoney. I will say frankly from your demeanor and 
general aspect I think you probably are the best. 

Mr. Harpenpercu. Thank you, sir. 

Senator O’Manonry. We are happy to welcome you here. 

Mr. Harpensercu. Thank you. 

Senator O’Manoney. What are the objectives of the organization ? 

Mr. Harpensercu. Well, if I can state it very briefly, it is to try to 
improve the business operations of our members and the appreciation 
of the public for meat. 

Senator O’Manoney. How do you undertake to improve the busi- 
ness operations of your members’ 

Mr. Harpensercn. We do that principally through research. We 
have an institution out at the University of Chicago which is related 
to the American Meat Institute supported by the same people. It is 
a separate organization for various reasons, one of which is that we 
are affiliated with the university. We are on their property and build: 
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ings out there. We conduct very widespread research operations out 
there, have a staff of about 75 people, 55 of whom are scientists, the 
rest helpers of one sort or another, to investigate processing and var- 
ious other phases of our ope ‘ations. 

Senator O"Manuonry. You say supported by the same people ? 

Mr. Harpenpercu. Yes. 

Senator O’Mauoney. Can you be a little more specific ? 

Mr. Harpensercu. I would guess about out of our 435 members, 
350 also contribute to the American Meat Institute foundation which 
is the organization out there. 

Senator O’Manoney. Any standard sum or is it voluntary ? 

Mr. Harpennercu. We recommend that they contribute in propor- 
tion to their membership in the American Meat Institute. The amount 
isuptothem. It is voluntary. 

Senator O’Mauonry. How is its contribution to the American Meat 
Institute determined ? 

Mr. Harpenpercu. It is based on production, the relative number 
of animals—so much for beef, so much for calves, so much for lamb, 
so much for hogs—about in relation to the weight of the animals. 

Senator O’Manonry. When you speak of the production of ani- 
mals, naturally coming from a livestock State, I think of the animals 
on the hoof. You don’t mean that ? 

Mr. Harpensercu. Yes, we do. The number slaughtered. We also 
have a classification—— 

Senator O’Manonry. The number slaughtered; not produced but 
slaughtered / 

Mr. Harpensercu. The number slaughtered. 

Senator O’Manoney. It was the word “production” that led me off. 

Mr. Harpensercu. I am sorry I misled you. 

Senator O'Manoney. I can question my way out of these dilem- 
mas usually. 

Mr. Harpennercu. I think you have a fine ability to do so, if I may 
Say So. 

Senator O’Manonry. You are very kind. The contribution, then, 
of the membership in the meat institute is not a fixed and definite con- 
tribution but a contribution based upon the amount of animals slaugh- 
tered. 

Mr. Harpennercu. Yes, and in the case of those who do not slaugh- 
ter—there are some people, as you know, who do not slaughter ani- 
mals but buy meats from other packers and other sources. We have 

basis for them which is comparable to the basis for those who do 
slaughter animals. 

Senator O’Manoney. Is it a sort of check-off system ? 

Mr. Harpensercu. No. They report to us their slaughter and the 
dlues are based on that report. 

Senator O'Manonry. How much per animal / 

Mr. Harpensercu. In the case of cattle it is somewhere around 6 
cents a head. In the case of hogs it is around a fifth of that amount. 

Senator O'Manoney. Is there a wide divergence in the amount of 
contribution made by each of the members ? 

Mr. Harpensercu. Oh, yes. It parallels what I would like to call 
their volume. 

Senator O’Manonry. Would you care to have a memorandum 
prepared on that phase and filed with the committee / 
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Mr. Harpensercu. I certainly will be glad to. 

Senator O’Manonry. I don’t want to take up your time this morn- 
ing. 

Mr. HarpvenpercH. I will be very glad to. 

Senator O’Manonry. Have you any idea what percentage of con- 
tribution comes from the 2, 3, or 4 largest packinghouses ? 

Mr. HarpvensercH. Well, I would guess it was about in proportion 
that they represent of the total sroduction. I would guess that maybe 
they represent—this is a guess because I don’t know the facts ex: ictly 
except as they have been published by the Department of Agriculture, 
I would guess it would be 30 percent. 

Senator O’Manonery. That would be included in the statement that 
you are going to file with the committee anyway. 

Mr. Harvenpercu. Yes. 

Senator O’Manonry. What sort of a charter or declaration of the 
association do you have? 

Mr. HarpensercH. We are a nonprofit organization, organized 
under the State of Ilinois statutes. 

Senator O’Manoney. You have a nonprofit charter from the State 
of Illinois. 

Mr. HarpensercH. Yes. 

Senator O’Manonery. Will you file a copy with the committee, 
please ? 

Mr. Harpvensercn. I will be certainly glad to do so. 

Senator O’Manonry. Do all the members have copies of that 
charter? 

Mr. HarpenseroGH. I doubt it. 

Senator O’Manonry. The charter provides for the manner in which 
the board of directors shall be appointed ? 

Mr. Harpensercu. That is in our bylaws. 

Senator O’Manonery. Will you furnish the bylaws too? 

Mr. Harpensercu. Certainly. 

Senator O’Manonry. The bylaws will indicate what the responsi- 
bilities and powers and duties of the executive officers and the board of 
directors are ? 

Mr. HarpensereH. Yes, sir. 

Senator O’Manonry. How are the policies of the American Meat In- 
stitute determined ? 

Mr. Harpensercu. They originate primarily with our committees. 
We have a number of committees in various fields of operations. We 
have a committee on packinghouse practice, a committee on sausage, 
a committee on beef, a committee on livestock losses, and things of that 
sort. 

Senator O’Manoney. When you go into such details as livestock 
losses and business operations, do you have any information with re- 
spect to the cost of operation of the respective members ? 

Mr. Harpensercu. We do not, sir. 

Senator O’Manonry. You don’t? 

Mr. Harpensercu. No. 

Senator O"Manonry. You don’t have that information. 

Mr. Harpvennercu. No, sir. 

Senator O’Manonery. So that in no sense do you gather the infor- 
mation which would in the terms of the antitrust law be the means by 
which agreements on prices could be reached ? 
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Mr. Harpenserert. We do not gather information on costs. 

Senator O’Manonry. Do you have any declaration about the main- 
tenance of competition ? 

Mr. Harpensereu. I frankly don’t know. 

Senator O’Manonry. That will be determined by your document. 

Mr. Harpensercnu. I was trying to review in my memory the by- 
laws. I don’t know whether it is covered in there or not. 

Senator O’Manonry. When the board of directors, or whoever has 
the authority, reaches the decision that the Meat Institute should adopt 
a policy to be announced publicly as its policy, how do you go about 
getting the concurrence of the members? How many members must 
approve before you can make an announcement, and how do you 
advise them ? 

Mr. Harpvensercu. The board has authority to adopt the policy. 
Once the policy has been adopted by the board, we notify the mem- 
bership. 

Senator O’Manonry. The board of directors has the authority to 
adopt a policy and tell the members about it afterwards. 

Mr. Harpensercu. That is right. 

Senator O’Manonry. Do you ever run into any dissents in that 
method of procedure ? 

Mr. HarpenperGu. Occasionally. 

Senator O’Manonry. It would be pretty difficult for Congress to 
operate that way. We’d have to consult the people first before we 
could adopt any policy. 

Mr. Harpenverci. Well, in the trade associations, the trade asso- 
ciation has to serve the interests of its members or it loses members, 
and that means all members. 

Senator O’Manonry. Do you do any lobbying, and when I ask this 
question, let me say I was once a lobbyist myself, and I see no oppro- 
brium attached tothe term at all. 

Mr. Harpensercu. The answer is, we do, but I think it is a very 
minimum part of our operation. 

Senator O’Manonry. You haven’t had very much legislation, have 
you? 

Mr. Harpensercu. No. I think prior to this the OPA has been 
the only thing in recent years that I recall. I mean the OPS. We 
are interested in the humane slaughter legislation at present. 

Senator O’Manonry. Do you have employed lobbyists in Wash- 
ington ¢ 

Mr. Harpensercu. Mr. Davies is registered as a lobbyist. 

Senator O’Manonry. He is the only one? 

Mr. Harpenpercu. Yes, sir. 

Senator O’Manonry. I see. We can see your report, Mr. Davies. 

Mr. Davies. That is right, sir. 

Senator O’Manonry. It is public? 

Mr. Davies. Absolutely 

Senator O’Manoney. Can you think of any other preliminary 
questions, Mr. McHugh? I have tried to cover the field fairly well. 

Mr. McHueu. Mr. “Hardenbergh, what are the principal commit- 
tees of your association that set forth its policies? 

Mr. Harpensercu. Well, we have them in the principal areas of the 
business—beef, pork, sausage, lard, lamb. We have them in various 
other departments such as packinghouse practice, which is the op- 
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erating phase. We study, for example, how much steam you need for 
a certain operation so that people who are below standard can find 
out how they increase their steam efficiency. This is just an illustra- 
tion of what I mean by packinghouse operations. 

We have a committee on scientific research which works with this 
foundation at the University of Chicago on scientific problems. We 
have a committee on livestock losses which works on the reduction of 
losses and bruises incurred in bringing animals from the yards to the 
packingplants. We have a committee on humane slaughter which has 
spent a good deal of money and a good deal of time in trying to im- 
prove our slaughter methods, and others of that nature which I don’t 
at the moment recall. 

Mr. McHveu. How are the chairmen of these committees selected? 
Are they appointed or elected ? 

Mr. Harpensercu. The bylaws provide the chairman of the board 
and president of the institute appoint the committees and the chair- 
men, except for the board which is elected. 

Senator O’Manoney. Who is the chairman of your legal commit- 
tee, or do you have a legal committee ? 

Mr. Harpensercu. Mr. Brown is chairman of our legal committee. 

Senator O’Manoney. You are a practising lawyer, are you, Mr, 
Brown? 

Mr. Brown. Yes, I am a member of the firm of Mayer, Friedlich, 
Spiess, Tierney Brown & Platt in Chicago. 

Senator O’Manoney. You represent Swift, don’t you? 

Mr. Brown. No. I have done work for Swift. I have probably 
done work at one time or another for 15 or 20 of the packing com- 
panies. 

Senator O’Manoney. Are there any other attorneys who have done 
work for the packing companies on the legal committee ? 

Mr. Brown. The legal committee operates in this fashion. There 
are approximately eight members of the committee. I think all of the 
larger firms that have offices in Chicago have members on the com- 
mittee. Then there are firms like Rath 

Senator O’Manonery. Will you file for the committee a formal state- 
ment giving the names of each of the members of the legal committee, 
together with the firms of which they are representatives, and the 
extent to which they have served packinghouses, and if so, what pack- 
inghouses ? 

Mr. Brown. I might say at this time, Senator, that I am the only 
member of the legal committee who is not a salaried employee of a 
packing company. There is one other. There are only two of us, I 
should say, who are not salaried employees of packing companies. 

Senator O’Manonry. All the others are salaried employees of the 
packing companies ? 

Mr. Brown. That is correct. 

Senator O’Manoney. You give us those names. 

Mr. Brown. I will. 

May IT ask one thing? 

Senator O’Manoney. Yes. 

Mr. Brown. You asked us to provide copies of charters and bylaws. 
iw 78 by any chance want the foundation as well as the institute 
itself ? 
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Senator O’Manonry. Yes. That would be very interesting. I 
think Congress ought to be educated in every possible way. 

Senator Dirksen. I was going to ask the chairman at this point, 
since I was so deeply engrossed with the work of the Appropriations 
Committee, I was not here to hear the testimony of some of the pro- 
ponents. I notice Mr. Angus McDonald, of the Farmers Union; Mr. 
Harold O. Smith, United States Wholesale Grocers; Mr. William A. 
Quinlan, general counsel for Wholesale Grocers; George J. Burger, 
of the National Federation of Independent Business; Mr. Wallace J. 
Campbell, Cooperative League of the U. S. A.; and Mr. Charles E. 
Jackson, of the National Fisheries, evidently all appeared in support 
of this bill. 

Senator O’Manonry. I didn’t hear all of them. 

Senator Dirksen. Was comparable information developed from 
each of them as to their lobbying activities, how much time they devote, 
and how their organizations operate? If not, I think in line with the 
chairman’s questioning, that material should all be put into the record. 
Don’t you think so? 

Senator O’Manoney. Yes, of course. 

Senator Dirksen. Then without objection I would ask that for all 
those who appeared and represented other organizations, that com- 
parable data with respect to their activities should be supplied. 

Senator O’Manonry. We will send a questionnaire to them all. 

Senator Dirksen. Fine. 

Mr. Harpensercu. Senator, we were talking about our board of 
directors. Maybe you would care to have this list of the current mem- 
bership for your information. 

Senator O’Manoney. I will use this with my papers. It will go 
into the record with the other material that you are supplying. Thank 
you very much. You may proceed. 

Mr. Harpensercu. S. 1356 and the other pending bills on this subject 
evidently are intended to place packers from under jurisdiction of the 
FTC by removing all reference to packers from the Packers and Stock- 
yards Act. Simple as this may sound, it ignores perplexing questions 
of overlapping jurisdiction. It also would overturn a regulatory plan 
which has worked well and efficiently for more than 35 years, despite 
all that has been said to the contrary by proponents of the bills. If 
conditions have been as bad as their statements might lead one to 
believe, why has the question of jurisdiction transfer been raised only 
within the past year? 

Mr. McHueu. Mr. Hardenbergh, in that connection, are you fa- 
miliar with the fact that on at least four previous occasions, bills were 
introduced in Congress to transfer this jurisdiction back to the Fed- 
eral Trade Commission ¢ 

Mr. Harpensercu. No; Iam not. 

Mr. McHueu. Are you aware of the fact that the Federal Trade 
Commission has on several occasions written favorable reports on 
bills which would transfer this type of jurisdiction back to the Fed- 
eral Trade Commission ? 

Mr. Harpensercu. No, sir. Iam not familiar with that history. 

Mr. McHvuen. On the occasion of one such bill, the Department of 
Agriculture expressed no opposition to such transfer. 
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Mr. Harpenserciu. May I ask whether that has. been a recent de- 
velopment ? 

Mr. McHveu. These began back in about 1935. Our understanding 
is there are approximately 4 or 5 such bills. On at least one occasion 
the Department of Agriculture did not oppose this transfer. 

Mr. Harpensercn. “My recollection was that at one time there were 
some bills introduced having to do with the question of direct market- 
ing. I don’t know w hether these were related to it or not, but I 
honestly was not under the impression that any bills had been intro- 
duced that were as sweeping in scope as these now under consideration, 
and I may be wrong about that because I am not a student of legisla- 
tion. 

Mr. McHven. This is information furnished the subcommittee by 
the Federal Trade Commission. I am not suggesting that the bills 
are identical, but it has been represented that in substance these bills 
would accomplish the same general purposes and objectives as S. 1356, 
so that in fact this is not the first time that this problem has arisen. 

Senator O’Manoney. Off the record. 

(Discussion off the record.) 

Senator O’Manoney. Proceed, sir. 

Mr. Harvensercu. We feel that the whole system of marketing 
and processing of livestock and meat is integrated, and it is impossible 
to separate one portion of the process and label it agricultural and 
arbitrarily say that everything else is a matter of trade. 

Congress considered the question of regulation for the meatpacking 
industry for a long time before it decided to place jurisdiction in 
the Department of Agriculture. The Interstate Commerce Commis- 
sion and other agencies were considered for this jurisdiction before 
the final decision was reached. The final decision that was reached 
was based primarily on the fact that meatpacking is an inseparable 
part of the business of agriculture. 

The relationship is very real. Meat being perishable, it must be 
sold at prices that will ‘keep it moving into consumption. Price 
making in the meat business, therefore, takes place primarily and 
fundamentally at the retail counter. 

sut the packer does not sell the public. The retailer does, and, 
in effect, represents the consumer. In selling the retailer, the packer 
actually represents the producer, for the amount of money the packer 
ean pay for livestock obviously is determined by what he, the 
packer, can get for the products of that livestock. 

There are many other close connections between the meatpacking 
industry and agriculture, including meat inspection by Department 
of Agriculture representativ es, disease-control relationships, breed- 
ing and feeding research relationships and many others. 

Tt seems to us that the proposed bill would destroy many of the 
benefits inherent in a coordinated approach to these various prob- 
much larger number of producers and a much larger part of livestock 
producer groups which support them, other groups representing a 
much larger number of producers and a much la irger part of livestock 

roduction are opposed to them for the reasons I have mentioned. 

Some of these groups have gone on record before this committee or, 
we understand, plan to do so. 

If I may, sir, I would like to submit a list of those organizations 
which we have heard expressed opposition to S. 1356. 
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Senator O’Manonry. The names may be submitted. 

Mr. Harpensercu. The California Farm Bureau; California Cat- 
tlemen’s Association; California Cattle Feeders Association; New 
Mexico Cattle Growers; Texas and Southwestern Cattle Raisers; Min- 
nesota Farm Bureau; American Farm Bureau Federation; American 
National Cattlemen’s Association ; the National Grange; Kansas Live- 
stock Association; Missouri Livestock Association; Arizona Cattle 
Feeders Association ; Oregon Cattlemen’s Association. 

Mr. McHvueu. Mr. Hardenbergh, in connection with this list, their 
opposition to these bills is a result of formal resolutions of those 
organizations ¢ 

Mr. Harpensercu. I know in some cases that it is, because I have 
seen the resolutions. I couldn’t speak for all of them, but I would 
guess that that was true because that seems to be the way that these 
groups ordinarily proceed. They adopt a resolution, and that becomes 
their policy. 

Mr. McHucu. What is the basis for your information that these 
organizations are all in opposition to the bill? 

Mr. Harpensercu. We have heard from some of the people who 
attended the meetings. We have received copies of some of the resolu- 
tions. We have read in the papers about others of them, and have 
it from a variety of sources. 

Mr. McHvueu. Would you submit to this subcommittee copies of all 
resolutions, or any other evidence you have that these organizations 
are officially opposing the bill ? 

Mr. Harpennerci. We will be glad to. 

Mr. McHvuenr. The subcommittee has information concerning the 
position of only a few of these. Most of these are new to us. 

Mr. Harpensercu. Some of them acted in the last few days. 

Mr. McHven. The associations in question have not communicated 
their views to the subcommittee. 

Mr. Harpensercu. I think some of them have acted in just the last 
fewdays. We will be very glad tosupply your request. 

Mr. McHvuen. Mr. Hardenbergh, in connection with our argument 
that the meatpacking business is an interrelated business with the agri- 
cultural processors, ‘all being part of the same process and, therefore, 
should be subject to single jurisdiction, would the same thing be true 
in regard to other agricultural products ¢ 

Mr. Harpensercu. I don’t think it is quite as close, sir. I don’t 
really know that that isan issue here. It seems to me that might have 
been considered when they decided to put the meatpackers under Agri- 
culture. They didn’t consider it at that time, apparently, but I think 
our relationship, the relationship of the livestock and meat industry, is 
quite different from that of most other agricultural industries, includ- 
ing milk and dairy products. 

Mr. McHueu. Th 1en, you would not insist that for the same reason 
it should be done in the me: itpacking industry, that we should have 
regulation and control over pricing practices and unfair trade practices 
involving all other agricultural products subject to the exclusive juris- 
diction of Agric ulture ? 

Mr. Harpensereu. I don’t think the situation is comparable, sir. 

Senator Dirksen. One element, of course, is the compulsion that is 
involv ed. Youare subject to compulsory inspection on meat, and only 
within recent days the Senate passed the compulsory inspection bill, 
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with an amendment which makes it applicable at the slaughtering 
plants ¢ 

Mr. Harpenserocu. That is right. 

And milk inspection almost altogether is local. It is not required 
by the Federal Government. Grading is another thing. Meat grad- 
ing is another thing which is done under Federal auspices. 

The commodity exchange, I think, has a great deal of jurisdiction 
over the large companies in the industry and, of course, the various 
market service departments of the Department of Agriculture have a 
very close—they make a very close study of livestock and meat markets, 
They have daily reports, I believe. 

Mr. McHvueu. Various other agricultural products, too, are also 
subject to fairly close superivsion on various counts, are they not? 

Mr. Harpensercu. I don’t think many, to the extent as in our in- 
dustry, sir. 

Mr. McHvau. It is a question of degree? 

Mr. Harpenpercu. Probably. 

To continue, the existence of a separate agency to do a specialized 
job of regulation should not be considered cause for alarm in view of 
the fact that there are many other governmental agencies of a special- 
ized nature. The banks, the railroads, the securities exchanges, air- 
lines, communications, and the public utilities are all under the juris- 
diction of agencies of this type. If the arguments in support of 
S. 1356 have merit, then logically jurisdiction of the FTC should be 
extended to cover many types of business now under other supervision. 

Mr. McHven. Mr. Hardenbergh, in that connection, however, isn’t 
it true that with reference to some of the regulatory agencies which you 
have spoken of here, the Federal Trade Commission, nevertheless, 
does have some jurisdiction ? 

Mr. Harpensercu. Well, on the other hand, the meatpacking in- 
dustry is not without supervision, with its trade practices, through 
the Department of Agriculture. 

Mr. McHvueu. Not by the Federal Trade Commission. This is an 
instance where you speak of other agencies which have fairly closely 
regulated authority. I suggest that there is a different situation be- 
tween their regulation and the regulation of the meatpacking industry 
inasmuch as the Federal Trade Commission does have some jurisdic- 
tion with reference to trade practices in those industries. It has none 
in the case of meatpacking, isn’t that correct ? 

Mr. Harpensercu. Relatively little, I would say, but it seems to 
me the principle is sound that here we have different regulating bodies 
for different specific business and industrial groups. I think there 
is a valid point there, sir. 

Mr. McHvuen. What I am suggesting is, however, that that is not 
an exclusion of regulatory authority of those agencies—— 

Mr. HaArpenseren. I think that probably is true. 

Mr. McHvueu (continuing). Whereas, in the case of —— 

Mr, Harpvensercu. Mr. Brown tells me that it is exclusive in some 
of them. 

Mr. Mcliven. However, there are others where the Federal Trade 
Commission does have some jurisdiction with reference to some of 
their practices? 

Mr. Harpensercnu. Apparently. 

Senator O’Manonry. Is that agreed to? 
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Mr. Brown. Yes, Senator. 

I mean, for example, in the case of Civil Aeronautics Board and 
the Interstate Commerce Commission, in the case of the Federal Re- 
serve Board, their powers are as plenary as the powers of Agriculture 
in the packers and stockyards field. 

In some of the other fields mention : ications and others— 
there is, to some extent, a divisional authority. I would say that the 
distinction is where there is other supervisory power exercised over 
the industry, comparable to the supervisory power that is exercised 
by Agriculture over the packing industry, that there tends to be an 
extension in full regulatory power given to the Commissions. 

That would apply particularly, of course, in the case of transpor- 
tation. 

Mr. Cuumpris. I would like to ask a question at this point. 

How do you interpret the exclusion of the Clayton Act from the 
Packers Act, as far as jurisdiction over Clayton Act violations? 

Mr. Brown. Are you speaking of the Robinson-Patman portion 
of the Clayton Act? 

Mr. Cuumpris. We can take that portion of it; price discrimination. 

Mr. Brown. I think I would prefer to go back to what Mr. Kintner, 
General Counsel of the Federal Trade Commission, said himself with 
respect to that. He said that the Federal Trade Commission had 
never attempted to exercise authority under the Robinson-Patman 
amendment to the Clayton Act. Aparently, he is not certain whether 
the Federal Trade Commission does have authority or whether the 
authority of the Federal Trade Commission would be opposed if they 
attempted to exercise it. 

Mr. Cuumeris. Then, your opinion coincides with the General 
CO. -ncel of the Federal Trade Commission ! 

Mr. buco. T think that the question—the issue has never been 
decacs:'. Tf it needs clarification, I thing everybody would agree 
that clarificauics. is proper. I think we are really talking about some- 
thing that is in an area where you can’t give a definitive statement 
because it hasn’t been raised. 

You see, the Robinson-Patman Act, of course, was passed after 
both the Federal Trade Commission Act and the Packers and Stock- 
yards Act, and it is just sort of a nebulous area as to what it is intended 
to cover. 

Mr. McHveu. Mr. Brown, in your opinion, if this bill were to be- 
come law, would there be any doubt then concerning the possible 
application of the Clayton Act to the meatpacking industry ¢ 

Mr. Brown. Oh, I would say if this bill became law, very obviously 
the Federal Trade Commission would have authority under the Clay- 
ton Act, as amended by the Robinson-Patman Act, just as it would 
have authority if it were granted in a dozen other forms. 

Mr. McHven. Thank you. 

Senator O’Manoney. You may proceed, Mr. Hardenbergh. 

Mr. HarpenserGcu. Proponents of this legislation have apparently 
succeeded in creating the impression that the meatpacking industr 
is not subject to antitrust laws. As I shall point out later, it is difh- 
cult to think of any other industry, the activities of which have been 
subject to closer scrutiny by the Government. The present hearing 
is but one of many occasions on which we have given an account of 
industry activities. 
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In this connection, it should be noted that there has been a wide- 
spread misinterpretation of some of the statements made by pro- 
ponents of these bills. It should not be assumed that lack of FTC 
jurisdiction means immunity. 

Senator O’Manonry. Immunity from what? 

Mr. Harpensercu. From regulation, enforcement, or regulations, 

Senator O’Manonry. By whom? 

Mr. Harpvensercu. By anybody. 

Senator O’Manoney. That is pretty broad, Mr. Hardenbergh. 

Mr. Harpensercu. I think that impression definitely has been cre- 
ated by witnesses before this group and by people outside, that the 
meatpacking industry is wholly free from the enforcement of regula- 
tions. 

I may be wrong, but I think, sir, that a reading of the record will bear 
me out on that. 

The Department of Justice has authority to enforce the antitrust 
laws against meatpackers and on many occasions has sought to exercise 
that author ity, although the lack of convictions proves an absence of 
illegal activity. 

Mr. McHuen. Mr. Hardenbergh, may I interrupt you at this point? 

You speak of the fact that a lack of conviction under the actions 
brought by the Department of Justice suggests an absence of illegal 
activity. Perhaps these are questions that are better directed at Mr. 
Brown, your attorney. 

Mr. Harvensercu. I touch on thissame subject in more detail a little 
later. Would you prefer to wait until then to raise the questions, be- 
cause it may be answered a little later in the testimony ? 

Mr. McHven. Allright. We will wait until you reach that point. 

Mr. Harpenpercu. | “have no objection, if you wish to ask it now. 

Senator O’Manony. It is better to have if all in the same place. 

Mr. Harpensercu. That is what I thought. 

After considerable study, I am unable to see any necessity for the 
proposed legislation or any logic to the reasons that have been ad- 
vanced for its support. 

The Western States Meat Packers Association, which seems to be 
the leading sponsor, recently had this to say, and I quote from one 
of their statements: 


By restoring authority to the Federal Trade Commission to prevent unfair 
trade practices and monopolistic acts in the meat industry, we will prevent the 
elimination of small packers. 


Ten large companies * * * already have 70 percent of the meat business. 
These huge companies are adding to their monopoly powers by absorbing small 
packers at a rapid rate. 

These statements are completely at variance with facts and figures 
that are clear and indisputable. In placing these facts before you, 
I would like to make it clear that I am not here to defend any particular 
packer or group of packers. We at the institute work for all packers 
in our membership—small, medium, and large—and much of what we 
do benefits all packers whether members or not, and our interest here 
is to get the facts on the table, as it is throughout the industry and else- 
where and that opinions have been arrived at in some quarters that are 
based on inaccurate, wrong, or biased information rather than on fact. 
Iam sure this committee is interested in having facts presented to it. 

Now, as to the first piece of misinformation which has been circu- 
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lated, it just isn’t so that the 10 large companies do 70 percent of the 
meat business. Figures which have been published by the United 
States Department of Agriculture for 1955 on slaughter by company 

oups—and I can assure you that they gather these figures directly 
os the packers and they must be correct—show the correct figures 
to be about 39 percent of the commercial cattle and calf slaughter, 73 

ercent of the sheep and lamb slaughter, and about 60 percent of the 
ee slaughter. If you combine these on a live-weight basis, these 
figures represent about 48 percent of the total commercial livestock 
slaughter for that year. These figures are detailed on pages 1 and 
2 of the supplementary material which you have. 

Senator O’Manonry. Do you acknowledge, on the basis of these 
figures, that the 10 largest meatpackers do handle 48 percent of the 
live-animal weight? 

Mr. Harpensercu. Let me put it this way, if I may. I think that 
the figures of the Department of Agriculture which I believe to be 
thoroughly reliable do indicate that fact. 

Senator O’Manonery. You gave the figures, as I recall, of 39 percent. 

Mr. Harpenpvereu. Cattle and calves. 

Senator O"Manoney. 73 percent sheep and lamb, 60 percent of hogs 
slaughtered and the total of these 3 averages 48 for the whole. 


Mr. Harpenpercu. Averaging it out on a live-weight basis. 

Senator O’Manoney. Your membership includes 435 meatpackers ? 

Mr. Harpenpercu. That is right. 

Senator O'Mauonegy. Sausage manufacturers and meat processors 
and wholesalers throughout the country. Eliminating the whole- 
salers, how many meatpackers, sausage manufacturers, and meat proc- 


essors do you have? 

Mr. Hfarpennercu. I would guess we have about 285, 290. 

Senator O’Manonery. Then, to the 290 members who are not among 
the top 10, we must say that 48 percent of the total slaughter by the 
543 meatpackers is done by the 10 big companies. 

Mr. Harpvennercu. | think that is correct, 48 percent is done by 10 
companies. 

Mr. McHucu. Mr. Hardenbergh, these figures which you have given 
here, I believe, are total slaughter figures, which the Department of 
Agriculture has. Is it not true that the top 10 do approximately 70 
percent of the total federally inspected slaughter in the United States? 

Mr. Harpensereu. I don’t know and I don’t see that that is a per- 
tinent statistic even if it is true because all meat is in competition 
whether locally produced or whether produced in federally inspected 
plants. 

Mr. McHveun. Federally inspected slaughter means that amount 
of meat which is in interstate commerce, which may be subject 

Mr. Harpensercu. Which is approved for shipment in interstate 
commerce. I don’t think all of it actually enters into interstate 
commerce. 

Senator Dirksen. Of course, it is the whole amount that gets to the 
consumers’ table that counts! 

Mr. Harpensercu. Yes, sir, and the local production is just as im- 
portant as the interstate production from that point of view. 

Mr. McHveu. Senator, in that connection, the staff has prepared 
some tables which show the total amount of federally inspected 
slaughter done by the 10 largest companies from 1946 through 1955. 
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The individual packer slaughter figure was supplied by the packers 
concerned in response to a questionnare submitted by the subcommit- 
tee staff. The figures on federally inspected slaughter and total 
United States commercial kill as supplied by the United States De- 
partment of Agriculture are comuputed on a calendar year basis. 
The packers whose names are follow red by an asterisk supplied 
slaughter figures on a fiscal year basis. The packers’ fiscal years all 
commence at the end of October or the begining of November. The 
result is that individual set of figures and per reentages are slightly 
understated in a period of rising livestock supplies and slightly over- 
stated in declining livestock supplies. 

Another notation says that Swift supplied the purchase figures 
rather than slaughter figures, stating that they were practically 
identical. 

For the record we should like to submit these figures which show the 
total federally inspected slaughter for the years 1946 through 1955 for 
the 10 largest companies. The first table shows total cattle figures. 
The second table shows cattle slaughter as the percentage of feder rally 
inspected slaughter. I might point out in connection with that table 
for 1946, it was noted that with reference to cattle slaughtered, the 
10 largest companies did 45.1 percent of the total amount of federally 
inspected slaughter. In 1955 this figure was 50.9 percent. We had 
similar figures with reference to calf slaughter, showing the total 
volume of slaughter, and then by the large 10, and then showing the 
percentage of the total federally inspected slaughter done by each of 
the large 10 companies from the period 1946 through 1955. 

Similar tables have been prepared for sheep slaughter and for 
hogs. The totals of these figures show that with reference to the 
decline in the amount of federally inspected slaughter, in 1950 the 
10 largest companies did 70.5 percent of the total federally inspected 
slaughter and by 1955 this figure had declined 2 percent to 68.3 percent. 

If we may, Senator, we would like to submit these to be made part 
of the record at this point. 

Senator O’Manoney. Without objection it is so ordered. 

(The document referred to is as follows :) 
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Senator O’Manonry. May I suggest, Mr. McHugh, that we furnish 
special copies to the representatives of the meat institute so that there 
may be comments about this material. 

Mr. Harpensercu. Mr. Chairman, may I offer this comment without 
having seen the figures / 

Senator O’Manoney. Yes. 

Mr. Harpensereu. I don’t think the comparison is very valid for 
this reason, that not any of this meat which is produced under local 
State inspection is excluded from the market and it competes just as 
vigorously as federally inspected meat as one pound of federally 
inspected meat competes with another pound of federally inspected 
meat. 

Senator O’Manonry. Do you wish to state your opinion in those 
terms? Do you refer to the interstate market or to the market in- 
cluding both interstate and local ? 

Mr. Harpensercu. I refer to wherever the meat is sold. It comes 
in competition. 

Senator O’Manoney. Can this nonfederally inspected meat be sold 
in interstate commerce on competition with federally inspected meat ? 

Mr. Harvenneracu. No, it cannot, but it can be sold—— 

Senator O’Manonry. So that, with that distinction, the figures are 
significant. 

Mr. Harpensercnu. I don’t feel they are, because 

Senator O’Manonry. That is a matter of opinion. 

Mr. Harpensercu. The question of competition at the place where 
the meat is bought still enters very definitely into the picture, it seems 
to me, sir. And in a good many cases, too, this local production not 
under Federal inspection comes from animals which are shipped across 
State lines from other areas. 

Senator O’Manonry. I think it is fundamental that packers who are 
not subject to Federal meat inspection are not engaged in interstate 
commerce and are therefore not subject to the Packers and Stockyards 
Act any more than they would be subject to the Federal Trade Com- 
mission Act. Mr. Brown agrees with that statement. 

Mr. Brown. Yes,indeed. That certainly is true. 

Senator O’Manonry. Mr. Davies, do you wish to change Mr. 
Brown’s testimony ? 

Mr. Davies. No. I sure don’t, but I—— 

Mr. Harpennercu. He is going to give us a legal opinion. 

Senator O’Manonry. I know he has been doing that for a long time. 

Mr. Davies. I was just thinking about control of a market where 
people are operating. 

Senator O’Manonry. You will be introduced when Mr. Harden- 
bergh wants to introduce you. 

Proceed, Mr. Hardenbergh. 

Mr. Harpensercu. I gave you the data for these 10 companies for 
1950. In 1955 the figures show that their percentage of cattle and 
lamb slaughter has declined rather significantly. There was relatively 
little change in the proportion for hogs and calves. Those 2 years 
were the only 2 years which the Department gave figures on for those 
10 companies. 

However, they did give figures for the 4 large companies, what they 
call the 4 top companies going back to 1920. I think there you will 
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see that there has been a very significant decline in the four large 
companies. If you take the peak here, 1927, in the cattle, their pro- 
portion of the total commercial slaughter has declined from 52 percent 
in 1937 to 32 percent in 1955. There is a very substantial decline, sir. 

Mr. McHveu. Mr. Hardenbergh, in connection with this decline and 
the position of the 4 largest companies, will you tell us who the 4 
largest companies referred to are 4 

Mr. Harpenneren. They are not identified. And frankly, I don’t 
know who they are. 

Senator O”’ Manonry. Do you want us to understand that in your 
opinion the local packing institutions which are engaged in intra- 
state commerce have become a threat to the big interstate packers ? 

Mr. Harpveneerau. I would say this, sir, that the volume of the 
larger companies has been declining steadily for the last, roughly, 
20 years. The number of packers throughout the country, both in 
interstate and imtrastate commerce, has been ine reasing ste: idily. 

Senator O’Marioney. Are they likely to bring about a condition in 
the country by reason of this growth of local packinghouses as to 
make the Federal inspection law a useless act 4 

Mr. Harpenseran. I have the contrary impression, that the amount 
of meat produced under Federal inspection is increasing year by year. 

Senator O’Manoney. It is increasing year by year ¢ 

Mr. Harpensercu. It may not increase each year but I think the 
trend is upward. 

Senator O’Manoney. Then the question here additionally is whether 
these figures showing the percentage of federally inspec ted slaughter 
controlled by the big} packers is or is snot a valid approach. 

Mr. Harpenneren. In the case 

Senator O’Manonry. It would seem from what you have just now 
said that it is valid. 

Mr. Harpensercu. I am referring here to the total commercial 
slaughter, all kinds of slaughter, whether conducted in federally 
inspected plants or in an intrastate plant. In 1927 they had 52 per- 
cent of that volume in the plants of the 4 top packers. 

Senator O’Manonery. My point is simply this, that when we are 
dealing with the question of Federal law, then the percentage of 
control by the big packers is a vital and certainly a most interesting 
and necessary statistic for us to view. 

Mr. Harpennercu. Well, I think these figures, sir, can be inter- 
preted only in one way and that is that they have steadily lost what 
you might call their percentage of the market. 

Senator O’Manoney. Of course, with the growth of the country 
and the improved means of transportation and communication, it is 
only natural that there should be some growth, although there are 
so many mergers going on. 

Mr. Harvensercu. In a good many industries I think, sir, you will 
find that the companies keep up with the growth of their industry. 
In the case of these four top companies it is very obvious that they 
have not. And those figures are detailed on page 3 of the attachments 
I have presented. 

Mr. McHuenu. Mr. Hardenbergh, with reference to the decline that 
you cite here of the 4 largest companies, do you happen to know 
whether or not the 4 largest companies in 1920 whose figures are 
shown here are the same 4 companies in 1955 ? 
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Mr. Harvensercnu. I don’t know, but I would guess that if there 
had been a change, they would have so indicated in their statement. 

Mr. McHveu. They would have so indicated ¢ 

Mr. Harpensercu. The Department would have. The Depart- 
ment is pretty careful about their statistics. I wouldn’t think they 
would switch from one company to another in a comparison like this, 

Mr. McHveun. So if these are not the same four companies in 1920 
as in 1955, there may be a substantial variance in these figures. 

Mr. Harpensercu. No. I would guess there would be very little 
variance, if any. 

Mr. McHwveu. From your knowledge of the industry, do the same 
four companies who were the largest in 1920 occupy a similar position 
in the industry by 1955? 

Mr. Harpensercu. I am not sure. I would guess 2 or 3 of them 
do, but I am not sure of the fourth. 

Mr. McHveu. Isn’t it a fact that Cudahy’s position has declined 
considerably ? 

Mr. Harpenseren. I think the total percentage of the business has 
declined some. Whether it has declined enough to take them out of 
the first four I don’t know. 

Mr. McHven. Based on the dues reported to you by Cudahy, you 
have knowledge of the decline in their position. 

Mr. Harvensercu. I do not personally. I do not scrutinize dues 
figures closely. They are received in confidence for the purpose of 
dues computation only, and I personally rarely see them. I haven't 
seen them in the last year or two and wouldn’t know whether some other 
company was larger than Cudahy or not. If they were, I guess the 
difference wouldn’t be great, whether it is Hormel or Morrell. These 
figures were accurate within 1 percent, I would guess. 

Mr. McHvuen. Even though there might have been a substantial de- 
cline in the position of Cudahy. 

Mr. HarpenserGu. Yes. Then, talking to the point 

Mr. Brown. I don’t wish to be in the position of interrupting, but 
I can state that as of 1954, at least, the percentage of each of these 
four largest companies, on the basis of information furnished to the 
Justice Department, had declined. 

Mr. McHveun. Including Cudahy ? 

Mr. Brown. Including Cudahy. In other words, there was not only 
an overall decline for the 4, but there was a decline in the percentage 
of each of the 4. 

Mr. McHven. Over what period of time was that, Mr. Brown ? 

Mr. Brown. I could furnish the precise figure. As I say, it is 
information furnished by the Government. It is a period in the 
twenty’s. 

Mr. McHven. Is that a substantial decline ? 

Mr. Brown. Yes. 

Mr. McHvuen. About how much ? 

Mr. Brown. I can submit the figures if you would like to have them. 
I thought you were interested in pinning down the information defi- 
nitely and I do know that to be a fact. The overall conclusion. If 
you would like to have the figures, I will supply them. 

Mr. McHven. Is that with reference to total federally inspected 
slaughter? 
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Mr. Brown. The reference would be with respect to total slaughter, 
I imagine, because that is the form in which the figures are “kept. 
Once again, there may be some figures with respect to federally in- 
spected slaughter also. 

Mr. McHvueu. You were familiar with the charge of conspiracy 
and monopoly brought by the Department of Justice against the meat- 
packers ? 

Mr. Brown. I sat through it for 6 years. 

Mr. McHvueun. Do you know whether or not the allegations con- 
cerning the percentage of the market which the four large companies 
were charged with having dealt with federally inspected slaughter 
or total slaughter 

Mr. Brown. If you would give me a minute, I have a copy of the 
complaint with me. If you want me to check it. My recollection 
is it didn’t deal with federally inspected, that it dealt with slaughter, 
but I could be wrong and it could have to do with federally inspected 
slaughter. 

Mr. McHven. Is your information concerning the decline in rela- 
tive market position of the large companies with reference to all 
kinds of species or any articular type ! 

Mr. Brown. It is broken down into types. The species in which 
there was the least change would be sheep. The species in which 
there would be the greatest change would be cattle. Hogs were in 
between. 

Mr. McHwucu. Was there any evidence that the market position 
with reference to any of these species of the four largest companies 
might have increased ? 

Mr. Brown. I can’t—I am quite sure that the market percentage 
with respect to sheep of perhaps one or more companies may possibly 
have increased. I don’t have all of the information at my fingertips 
asa whole. I know the answer but I can’t 

Senator O’Manoney. Mr. Brown, if you have any material that you 
want to put in the record, you will be at liberty to do so after the 
hearing. 

Mr. Brown. Thank you very much, sir. 

Mr. Harpvensercn. Turning to the char ge that the large companies 
are absorbing small packers ‘at a rapid rate, I would like to point 
= that the census figures indicate that the number of wholesale 

meatpacking establishments increased from 1,392 in 1939 to 2,367 in 
1954, the latest year for which figures are available. This was a gain 
of 70 percent in numbers in 15 years. There are similar figures from 
the census in the case of plants primarily engaged in meat processing. 
They show an increase, an addition of 28 percent at the same time. 
We think that since the number of plants operated by the larger com- 
panies has changed relativley little over the years, this growth in the 
total number of wholesale establishments is a full reflection of new 
companies being formed. 

An additional measure of the entry into and expansion of the meat- 
packing industry is given by a survey of new plants and plant changes 
which our organization made rec ently. This study shows 530 new 
slaughtering firms have been established in the last 11 years; 111 new 
plants or branches have been built by existing companies; and 868 
companies enlarged or modernized existing plants. Many of these 

93597—57——18 
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new plants and enlargements were in California. One plant there 
accomplished its third enlargement in 6 years. Incidentally, most 
of the industry growth in C alifornia appears to be in the processing 
of cattle, where si: aughter has increased oi 1.7 million head in 1947 
to 2.6 million in 19! 56, a gain of more than 50 percent. These figures 
are detailed on page 5 of the attachment. 

Senator O’Manoney. It occurs to me you have offered a very excel- 
lent argument in support of the bill which Senator Watkins and I 
have introduced because if the number of packers is being increased, 
as you have testified, then naturally it would be very wise police: y on the 
part of Congress to make sure that the Federal Trade Commission 
has an opportunity to go into the possibilities of unfair and deceptive 
trade practices by these new packers, which have come in so recently 
and who cannot be regarded as part of the Big Ten or the Big Five 
or the Big Four or the Big Two. 

Mr. Harpensercu. May I- 

Senator O’Manoney. We are dealing with the whole 
situation. 

Mr. Harpennercu. May I comment on that, sir? 

Senator O’Manoney. Certainly. 

Mr. Harpensereu. I think an equally good opportunity is available 
to the Department of Agriculture in the first place. 

Senator O’Marionry. Unfortunately, it hasn’t been exercised. 

Mr. Harpensercu. Well, I think we can maybe throw some light 
on that before we get through. 

In the second place—— 

Senator O’Manoney. I notice, may I say, Mr. Hardenbergh, that 
the report of current activities and problems under the Packers and 
Stockyards Act prepared by the United States Department of Agri- 
culture under date of April 4, 1957, recites on page 10 under the head- 
ing “The Me: atpacking Industry,” that the number of meat pac ‘king 
establishments in 1939 was 1,478, in 1947, 2,153, in 1954, 2,367; a com- 
putation of this increase shows that the rate of increase has been 
declining. 

The figure between 1939 and 1947 showed an increase of 675 and 
from 1947 to 1954, an increase of 214. 

Mr. Harpensercu. It is still a very encouraging growth, however. 

Senator O’Manoney. The country is growing. That is why we 
want to keep it free from unfair practices. 

Mr. Harpvensercu. If I may put the second part in in regard to 
the comment you made a moment ago, it seems to me that we should 
be very happy to have a setup like we have in the Department of Ag- 
riculture that has permitted this expansion and growth in number 
in the country, permitted these new companies to come in. 

Senator O’Manonry. The committee is going to hear the Depart- 
ment of Agriculture. It will have every opportunity in the world to 
show what should be done from its point of view. 

Senator Dirksen. Mr. Hardenbergh, it certainly indicates that 
under the existing system there has been no force operating which is 
prejudicial to the growth of the meat industry and the formation 
of new companies, as evidenced by the number of new companies that 
have come into the field. 

Mr. Harpensercu. I think you are absolutely right, sir, and as an 
example, I would like to point out in the issue of July 7, {92 16, of the 
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National Provisioner, which is one of the trade publications in the 
meatpacking field, an interesting news article about a packing plant 
which was bei sing enlarged. 

The first part of this plant, said the article, was constructed in 1936 
at an original cost of $3,000. “Each year since,” the article continued, 
“an addition has been built.” 

In other words, this plant has been enlarged every year for the past 
9) years. Now, if that doesn’t indicate opportunity to grow and 
expand, I just can’t understand it. And this is not an isolated 
example, but is typical of many meatpacking companies throughout 
the United States today which have deve sloped and are developing: from 
similarly small beginnings. 

Things like this could not happen if the conditions alleged by the 
W estern States group existed, and the very fact that growth like this 
occurs is proof in itself of the absurdity of the claims. 

In some States the number of meatpackers has had a phenomenal 
growth in recent years. In Texas, for example, the Bureau of Census 
of the United States Department of Commerce reported 66 wholesale 
meatpacking establishments for the year 1939. This number had 
increased to 115 by 1947 and to 153 by 1954, a gain of 130 percent in 
lb years. In the 9 Western States in which the Western States Meat 
Packers Association claims membe ship, the number of wholesale es- 
tablishments has increased from 270 in 1939 to 333 in 1954, a gain 
of 24 percent. Those figures are detailed on page 6 of the attachments. 

A compilation of meatpacking plants in southern California alone, 
made by the publication Western Meat Industry, of San Francisco, and 
appearing in its issue of November 1956 shows that there are now more 


than 50 federally inspected plants and more than 200 State inspected 
plants in the southern California area alone. These figures do not 
include perhaps a dozen branch plants of some of the larger companies 
with headquarters outside of California. 

And you will notice, if you will turn to page 7 of the attachment, 
according to the statement preceding the list, 


only inspected plants are included. Approximately 100 additional firms who 
perform jobbing, wholesaling or allied operations, but no processing, are ex- 
cluded since their business does not require inspection. 

Senator O’Manoney. Mr. Hardenbergh, may I make this comment 
to you? Your statement is intensely interesting, but I am inclined to 
feel that what you are trying to do is to prove that the packers no 
longer constitute the monopolistic enterprise that resulted years ago 
in the consent decree. You are trying to draw the picture of a com- 
petitive industry. 

Now, what bothers me about this, and believe it or not, on behalf 
of the packers, too, is what you are going to do with the food chains 
which have recently made it clear they want to reduce the packers to 
the position of mere suppliers. They have said so. 

The supermarkets issued a press release about this only a little while 
ago. There has been so much merging and monopolistic concentra- 
tion among the giant food chains, that I think you gentlemen repre- 
senting the packers have become alarmed about it. At least some 
of you have told me so. 

Mr. Harpensercu. I think some of the packers have become 
alarmed about it. I cited these figures merely because of these charges 
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which I stated earlier had been made, that there was a monopoly in 
the meatpacking business, and that small packers are being forced out 
of business virtually right and left. 

Those facts are not true, and I think these figures here indicate 
it. The article which appeared in Western Meat Industr y made some 
very strong statements, it seems to us, about some of the companies 
in southern California. I would like to go over them briefly. Here 
is what they said : 

Independent western packers in southern California give the national packers 
keen competition for business in this market. * * * 

Clougherty Packing Co., and its “Farmer John” brand which has helped 
to make this one of the top packers in that area. 

Coast Packing Co., and its tremendous success with “Ol’ Smoky” brand mer- 
chandising campaign. 

Goldring Packing Co., which has become one of the largest, if not the biggest, 
sheep and lamb slaughterer in the country. 

Acme Meat Co., now ranked among the top beef boners of the Nation. * * * 


Several other independents * * * have developed rapidly into the largest 
meat-packing operations in southern California. 


Virtually every word and fact and figure in this article emphasize 
the healthy, growing, expanding condition of the meatpacking in- 
dustry in southern California, and not a word is said or a hint dropped 
that small packers are being absorbed or eliminated at a rapid rate, 
as the Western States statement claims, and not only that, but the 
head of the Western States Association asserted recently that its 
members do 70 percent of the business in its area, which includes 
the 9 Western States—a statement wholly incompatible with his alle- 
fations of monopoly by national concerns. I have noted that this 
70 percent figure—But I submit to you, gentlemen, whether the true 
picture is 70 or 50, it still shows clearly a lack of monopoly power 
on the part of the larger packers, or any other group of packers. 

Mr. McHveu. Mr. Hardenbergh, in that connection you are point- 
ing out that there has been a fairly substantial increase in the number 
of packing companies over the years and there has been fairly broad 
expansion. Do you have any knowledge concerning the number of 
mergers or ac quisitions in which the large meat packers have engaged 
over this period of time? 

Mr. Harvensercu. We tried to arrive in our own minds within 
our organization at a list of the plants which the larger companies had 
acquired, and also the plants which they had closed of their own. 
The number is very closely the same. 

Mr. McHven. Senator, in this connection I would like to submit 
some information that has been compiled by the staff based upon 
information furnished to the staff by the companies in question. 

This is entitled “A Summary of Acquisitions by Packers from 
1930 to June 1955.” 

Senator O’Manoney. What companies does this statement refer to! 

Mr. McHveun. This shows the information from approximately 
the 10 largest meatpacking companies. 

Senator O’Manoney. With their names? 

Mr. McHven. The names appear here. 

Senator O’Manoney. The information was obtained from the 
companies ? 

Mr. McHveu. From the companies in answer to a questionnaire 
sent out by the staff. 








Sen 
cians ¢ 
Mr. 
The 
of tim 
comps 
under 
Hy; 
20; di 
rodu 
. An 
Ser 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 273 


Senator O’Mauoney. This document was prepared by the statisti- 
cians on the staff ? 

Mr. McHueu. Yes, based upon the information furnished. 

The summary table shows as follows: for Swift during this period 
of time, there were a total of 147 acquisitions, 29 of these being packing 
companies, 68 dairy and poultry companies, and 50 are grouped 
under the category of “General.” 

Hygrade, a total of 75 acquisitions—slaughtering, 15; processing, 
20; distribution, 1; canning, 1; hotel and restaurant supply, 6; dairy 
products, 17; general, 17. 

Armour, a total of 68—packing, 22; dairy, 10; general, 36. 

Senator O’Manoney. May I interrupt you at this point? 

Off the record. 

(Discussion off the record.) 

Senator O’Manoney. Do you have a copy of this for the witness? 

Mr. Harpensercu. May I ask, Senator, whether you also inquired 
as to the number of plants and branches closed ? 

Mr. McHueu. No. The committee has some information with 
reference to the number of branches closed, but we do not have detailed 
information in each case. 

The purpose of doing this, Mr. Hardenbergh, was merely to deter- 
mine whether or not there have been a significant number of acqui- 
sitions and whether or not they may possibly have a detrimental 
effect upon competition. 

Do you have any information as to whether or not any of these 
acquisitions over this period of time have resulted in the filing of 
my complaints or any cases by the Department of Agriculture? 

fr. Harpensercu. I am not as familiar with the legal history as 
Mr. Brown. If that is agreeable to you, I would like to ask Mr. 
Brown to comment on that 

Senator O’Manoney. Mr. Brown, you may comment. 

Mr. Brown. I think it may be of interest to counsel to know that 
the information with respect to all of the acquisitions made by Swift, 
Armour, Wilson, and Cudahy was furnished to the Department of 
Justice in or after 1948 in connection with allegations made by the 
Department that they constitute a combination to monopolize. After 
supplying all these files and voluminous matter on all of the acquisi- 
tions, the acquisition which had been. commenced by Justice was 
dropped. 

Senator Dirksen. Mr. Brown, just looking over these figures, you 
come to a conclusion when you see a total figure that if you break this 
down a little, it would mean Rath acquired one plant in 25 years, 
Hormel acquired 1 every 6 years, Morrell got 1 every 4 years, Oscar 
Mayer got 1 every 4 years, Wilson got 1 in 3 years, Armour ac- 
quired the equivalent of 1 in less than every 3 years, Hygrade at the 
rate of 3 per year, and Swift at the rate of 6 per year. Now I just know 
about Swift’s operation by noting in the State of Illinois, for instance, 
what they do. They take over little plants where they buy eggs, and 
they do a little distributing there, and that sort of thing. Whether 
those are all included, I do not know, but that would just fatten up 
their distribution system, or so it would appear to me. So while the 
overall figure looks terribly impressive, when you break it down it 
is not so ghastly and frightening after all. 








274 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


Mr. Brown. I agree with you, Senator, and I think it is further 
significant that the internal growth of all of these companies has far 
exceeded the external grow th by acquisition. In other words, the 
additions that they have made to their plant independently of acqui- 
sition has far and away exceeded any acquisition of new plants. 

Senator O’Manoney. In regard to rapid amortization to expand 
plants needed for defense, have packing plants enjoyed any such 
recognition ? 

Mr. Brown. I'm afraid I cannot answer that. I do not know, I 
have never 

Senator O’Manoney. I do not know, but I know that we had to 
furnish a lot of food to all the armies in the world, it would seem at 
one time, and there might have been some expansions so subsidized 
by the Government. 

Mr. Brown. I question it because of the fact that there virtually 
always has been excess capacity in the United States, and new plants, 
creation of new plants and acquisition of new plants, has resulted more 
from the movement of livestock, or the movement of consuining centers, 
than it has from actual inadequacy y of capacity. 

Mr. Davies. Mr. Chairman, may I make a statement? 

Senator O’Manonry. Yes, Mr. Davies, if you have the permission 
of your employers. 

Mr. Harvensercu. Be careful what you say now. 

Mr. Davies. I will be very careful. 

But as I recall, the Senator from Illinois will recall this, too, I am 
sure there was great consternation in the city of Chicago, that Wilson 
& Co. were forced to close their plant out, and ev erybody else tried 
to see if there was some way to try to keep the Wilson plants in opera- 
tion, and they were forced to close and take stock out to the stock- 
yard. You will recall that the mayor and everybody else tried to 
see if there was some way to try to keep Wilson’s plant i in operation, 
and they were forced to close it because of economic reasons. 

Mr. Harvensercn. May I comment on that plant closing and plant 
acquisition matter ¢ 

Senator O’Manoney. Yes, of course. 

Mr. Harvensercu. The list which Mr. McManus submitted is not 
primarily a meatpacking list, but includes a lot of other plants. It 
does not include many primary meat-producing plants which are the 
slaughtering plants, and it obviously could not ‘contain the plant clos- 
ings and the branch closings, which were not gathered. 
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This company had, many years ago, merged with another large com- 
pany, and he said, in about these words: 

“All we have to show for that is a large debt, two plants, and that 
is all.” He said: “We have closed something like 147 branch houses 
that we acquired most of which were right across the street from our 
establishments.” 

I would like to add, too, that we have this record of plant closings. 
Mr. Davies has mentioned the large Wilson plant in Chicago. They 
also closed the Wilson-Martin plant in Philadelphia ; they closed their 
operation in New York, where the United Nations building now 
stands; the plant at Dothan, Ala.; Columbus, Ga. Cudahy “closed 
their large plants 3 in Los Angeles, Kansas City, Sioux City, St. Paul; 
sold their plant in Albany, Ga. : ‘sold their Fresno plant, or closed it 
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and then sold it. Swift & Co. have sold the J. P. Squire plant in 
Boston, the Perry Packing Co. in Iowa, the Omaha Packing Co. 
Arnold Bros. in Chie: Ago, they have stopped killing hogs at their Ham- 
mond plant, stopped entirely in Spokane, stopped killing hogs in Los 
Angeles. Armour & Co. have caused 

Senator O’Manonry. May I suggest, sir, that the statement as far 
as you have gone does not give any of the reasons for the closing. 

Mr. Harpensercu. Well, I think the reasons were very obvious, 
that the plants were unprofitable and could not be run, they were old 
and outmoded, and the character of the livestock and meat business 
has changed. 

Senator O’Manonry. Were the companies on an economic decline? 
They were finding it less and less profitable to operate. 

Mr. Harpensercu. Obviously. I do not know in detail, of course, 
their reasons. 

Senator O’Manoney. Obviously? It was not obvious to me, that 
is why I asked you the question. I have known many corporations 
which build plants in different communities because changing condi- 
tions made it more desirable, and they close an older plant. They 
would save money frequently by stopping such an operation. 

I have known cases in the Chicago area, in the meatpacking indus- 
try, where labor troubles were a very serious factor in bringing about 
the decision by management to change the area of operation. 

Mr. Harpensercu. I think I was agreeing with your comment that 
they are pretty largely economic reasons behind the closings. 

Senator O’Manonry. But it does not necessarily mean that the 
company which is moving and closing one plant is not opening another 
to take its place ¢ 

Mr. Harpensnercu. No, but the figures which I submitted earlier 
show very clearly that the overall share of the market has declined 

rather than increased despite plant acquisitions, despite plant closings. 

Senator Dirksen. Mr. Hardenbergh, it is another way of saying 
before you can accept a figure on acquisitions as an indication there is 
a trend toward monopoly, you must, on balance, also look at the rest 
of the picture and ever ything else to see what the picture is. 

Mr. HarpeNBERGH. Absolutely. 

Senator O’Manonery. The type of plants that you were talking 
about when I first interrupted you, plants just across the street from 
where the acquiring company had its main plant, as I recall your 
testimony, that is Just an indication that certain competition was being 
eliminated ? 

Mr. Harpensercu. In their developments in the industry which 
come about. Years ago Cincinnati was Porkopolis—that is what they 
called it—had 44 meatpacking plants, I think, all of them pork, and 
recently one of our members in Cincinnati told me there were four 
left. Well, the livestock industry had moved westward. 

Senator O’Manoney. I could suggest some locations in Wyoming, 
Idaho, Montana, Colorado, and other Western States that would be 
good locations for packing plants. 

Senator Dirksen. You are being lobbied now. 

Mr. Harpenpercu. I was going to comment to the Senator, that if 
you communicate that infor mation to some of them, I think you will 
have some plants out there. 
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Senator O’Manonry. I did not mean to omit Utah in the category, 

Mr. Harpensercu. Mr. McHugh started to ask whether we knew 
whether the Department of Agriculture had said anything about these 
acquisitions, and Mr. Brown commented that the information had been 
before the Department of Justice in connection with these trials for 
many years, and they obviously have been studied over carefully, and 
they found nothing wrong with it. I would like to point out that one 
of the witnesses before this committee recently said that the Packers 
and Stockyards Branch has never investig: ated a single merger in the 
meatpacking industry. Well, that is wrong because ‘T well recall that 
back in the twenties the Department of Agriculture conducted a very 
extensive hearing on Armour-Morris merger. They took testimony, 
I believe, Senator, from 300 witnesses, and I believe some 30,000 pages 
of testimony. I know it wasa long-drawn-out proceeding. 

So that one at least they have. 

Senator O’Manoney. That was back in the twenties ? 

Mr. Harpensereu. I do not think there has 

Senator O’Manoney. Some decades ago ? 

Mr. Harpensercu. I do not think there has been any merger since 
which involved companies of comparable size. I think in most cases 
it has been an acquisition of a much smaller company. 

Mr. McHven. Senator, in that connection, I think we should point 
out-for. the recerd that the subeommittee staff merely made this com- 
pilation to determine whether or not the number of mergers were so 
significant that it would require fairly close supervision. The sub- 
committee has no information concerning the competitive effects of 
any of these particular mergers. It is not intended that the submis- 
sion of this list would show, or is intended to show, any dangerous 
growth toward concentration. 

However, in view of the number, Mr. Hardenbergh, I ask you 
whether or not you think it important that some regulatory body have 
the responsibility of closely watching each merger or each acquisition 
in the meatpacking industry ? 

Mr. Harpenseren. Well, I think we have it now, sir. 

Mr. McHuan. You think you have it now? 

Mr. Harpensercu. I think if there had been any danger in these, 
action would have been taken. 

Mr. McHvuaeu. Is it your opinion.that the Agriculture Department, 
over this period of time, has made a diligent study of these various ac- 
quisitions to determine whether or not they have had any anticompeti- 
tive consequence? 

Mr. Harpensercu. I do not know whether the Department of Agri- 
culture has made a diligent study, but, Mr. McHugh, the Department 
of Justice has brought 12 proc eedings against the meatpacking busi- 
ness over the period of the last 15 years, and some of a were in- 
vestigated over a period of years, and all of this question of acquisi- 
tion was gone into thoroughly. 

I am sure if 

Mr. McHwveu. Excuse me. On that point 

Mr. Harpvensercu. If the Department of Justice found anything, 
they would have acted. And the fact that they did not would indicate 
to me, if I were in charge of the Packers and Stoe kyard Administra- 
tion, that there was nothing for me to do. Lloyd, all they could do 
is tell them to cease and desist. 
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The Department of Justice can take punitive action 

Mr. McHueu. Mr. Hardenbergh, can you tell us, if you know, as 
a matter of fact, that the Department of Justice in any of these cases 
has carefully gone into the question of acquisition by the packers? 

Mr. Harvensercu. I think I would like to ask Mr. Brown to com- 
ment on that, because he is very close to some of this activity. 

Mr. Brown. They went into the question very thoroughly in the 
so-called dissolution case, which was the last and largest of cases 
that was filed. 

Mr. McHvuen. That was filed when? 

Mr. Brown. It was filed in 1948 and it was dismissed in 1954. It 
was under investigation prior to that date and, oh, I would say, many, 
many tons of material were supplied to the Department during the 
years that it pended. 

Senator O’Manoney. Maybe all that material frightened them? 

Mr. Brown. They seemed to handle it very competently, Senator ; 
we never frightened them in the slightest with what we sent. 

Mr. HarpenserGu. Senator, I have a lot of material here. Do you 
want me to put it in the record, or would you like to have me continue? 

Senator O’Manonry. I think this has been a productive session, Mr. 
Hardenbergh. There are some more questions that Mr. McHugh 
would like to ask. 

Mr. Harpensercu. I am sorry. 

Mr. McHveu. Is it not true that in connection with the case which 
you have mentioned, Mr. Brown, that case was grounded essentially 
on a charge of conspiracy to monopolize based upon a charge of illegal 
division of the market from among the companies in question ? 

‘Mr. Brown. The complaint itself charged a combination to monop- 
olize and restrain, but obviously once the information was given, 
it would form the basis of any kind of operation Justice wanted to 
bring. I mean, it is quite apparent if the information supplied Justice 
indicated a monopolization by one company, rather than a combina- 
tion to monopolize by a group, that the information was there and 
available and would have been acted upon. 

Mr. McHven. Are you saying that in 1947, when the informa- 
tion was furnished by the companies, that was the first time that the 
companies had furnished to the Department of Justice information 
concerning the acquisitions which had occurred many years before ? 

Mr. Brown. Well, now, let me think. I think the best that I can 
do is to say that that is the only exhaustive—certainly the information 
was furnished incidentally, I am sure, in a number of the other cases. 
I do not recall that acquisition by itself was in issue in the other 
eases. It may conceivably have been, but I do not recall that it was. 
This is the case in which acquisition per se was exhaustively gone 
into. 

Mr. McHven. Isn’t it true, though, that much of the previous 
information concerning the acquisition, if it antedated the filing of the 
information by many years, their competitive consequences have since 
disappeared, or the Department by this time would have found it 
impossible to do anything about those mergers even if they had been 
illegal at the time ? 

Mr. Brown. Oh, no; that is not so at all. Take, for example, cases 
that have been called before this committee, that have been filed by the 
Federal Trade Commission, cases that are filed that are pending 
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against the dairy companies at the present time. They go back, charg- 
ing unlawful acquisitions for, I am certain, at least 30 years. 

Mr. McHvau. Is thata charge of—-— 

Mr. Brown. Monopolization. 

Mr. McHveu. Monopolization ? 

Mr. Brown. Yes. 

Mr. McHven. Is it a charge under section 7 violation of the Clayton 
Act? 

Mr. Brown. I am not—unhappily, no one asked me to represent 
them in those cases, so I cannot give you a prec ise answer. However, 
I assume that it would probably be a section 7 violation. There are 
three of them pending that I know of, the National Dairy brought in 
the Foremost, and I know that they all talk about the cumulative effect 
of the acquisition. So they go back to the year “1” in starting their 
investigation. 

Now the same thing would have been true in connection with the 
investigation made by Justice in and after 1948. 

Mr. McHven. But, Mr. Brown, isn’t it very possible, in reference 
to many of the early mergers, there could have been such a commingling 
of the assets and changes i in the nature of the business, while it might 
have been conceiv ably illegal at that time, 15 years later it is im- 
possible to do anything about it ? 

Mr. Brown. That would not be as true in the packing industry, as 
it would be in ‘most other industries, because ordinar ily an acquisition 
in a packing industry contemplates the acquisition of a physical plant, 
and you can cut off a physical plant much more easily than you can cut 
off other types of businesses that become intermingled. 

Granted the lapse of time always makes it more difficult to undo any 
of the effects of any combination or merger, I would say that the effect 
would be less noticeable in the packing industry than in ordinary 
industry. 

Mr. McHveu. I think the principal question here relates to the 
agency best qualified to supervise this type of activity. The Congress, 
in enacting the Packers and Stocky ards Act, charged the Department 
of Agriculture with the principal responsibility w ith reference to these 
types of practices in the meatpacking industry. 

Do you feel that during the past “10 years the Department of Agri- 
culture has made proper, adequate studies of the various mergers that 
have taken place to determine whether or not they have had any in- 
jurious effect upon competition ? 

Mr. Brown. I cannot tell you what study the Department of Agri- 
culture may have made in a merger any more than I can tell you what 
study the Federal Trade Commission may have made of the thousands 
and thousands of mergers in other industries. 

All Tecan say is that ‘T think that the mer ger question has been covered 
by a Federal regulatory agency as thoroughly in the packing industry 
as it has been in any other industr y within the recent past. 

Mr. McHveu. Mr. Hardenbergh, since you have some familiarity 
with any probable investigations of your actual members, do you 
have knowledge, within the ] past 10 years, of any requests for informa- 
tion, or any investigations condue ‘ted by the Department of Agricul- 
ture, in connection with any mergers by your members ? 

Mr. Harpensercn. No: I do not know that we would have informa- 
tion. If it came to individuals, I doubt that we would. If it came 
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to a large number of them, I think we might hear about it from some 


of them. 


Mr. McHveu. Senator, I would like to submit this for the record. 


Senator O’Manonry. The statement may be received. 


already been served on the witness. 
(The document referred to is as follows :) 
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Swift & Co. acquisitions 


PACKING PLANTS 






































———. 
Year acquired Price Location Remarks 
ee $95,000 | Montgomery, Ala--_---- beantnnnlecémecceiunmans 10-year restriction, 
350, 000 | Los Angeles, Calif... ......_--- eisialco diet 
75,000 | Cleveland, Ohio. ..................-..- ‘ 
Pe tcbaadiesanall 130,000 | Springfield, Mass.................---.--.- 
137,000 | Worcester, Mags.....................-.-.- c 
249, 500 | South San Francisco, Calif. .....................-. 
OE ee ee ee eee 
eo eres ne oe nn tegen mw ndion 15-year restriction. 
ee he I A one ce a ncmtneeamanswecnuons 10-year restriction. 
es ee I a nk uae ocnebnee 
Ee 15-year restriction, 
950,000 | East Cambridge, Mass................--.-----.- 
nn. n ceuasecnspenemoccessanen 
Oe tO. enceeineeeathbbensataweswa Do. 
NR ss cps en ee n,n otimekehidkebkindnhsothapaw 
Bc ianscnnieiiniati 0 I Bo occa teen duseniynameessoweet 
a ol aaa Og ae”) Pe eee ee Do. 
in nnn etibeatiannénssmeceewe 10-year restriction, 
I ice wstsisinnaatiahs i et eo kannannnakee 
ee a ial 300,000 | Marshalltown, Iowa - - -- etc aeaeiel 15-year restriction. 
SR ee i onset attuliaeneminenniin .-.--| 10-year restriction, 
eae a leinlioitatoiniowiniaieia 
a cat 199, 500 | Spokane, Wash.-.--_--- i dteliousanddaasie iene .| 15-year restriction, 
EE Livctvatietininsteniente ee cane acncmneebacaganine 10-year restriction, 
Sc dencnid hee ieunin 718,013 | Seottsbluff, Nebr Do. 
185, 835 | Menominee, Mich. --_---_- : = 
1949_____ eas 402, 500 | Ogden, Utah 
1955 : ee 346, 386 | Boise, Idaho- 
DAIRY AND POULTRY 
Year Nature of business Price Location Remarks 
acquired 
a . — Palenesin ena eeoenioreecteniioreh a 
1930 a Cheese elites $225,000 | Green Bay, Wis 15-year restriction. 
etc Dairy and poultry. ---_- : 19,025 | Quiney, Il 
Ice cream. a 37, 512 | Middlesboro, Ky | 
1932___- do oa ‘ 68, 888 | Nashville, Tenn 
Dairy and poultry- --.-- 14,489 | Watertown, S. Dak. 
Ice cream . . - ; 9,807 | Davenport, lowa 
1933_.......| Dairy and poultry-- 22,930 | Temple, Tex 
do ‘ coke 8,401 | Aberdeen, 5. Dak 
iiccnnesas do 42,271 | Waco, Tex ; 
do : = P 24,122 | Lebanon, Tenn- -- 
Ice cream _ = 47, 537 | Chicago, Il_- | 
1935 = Cheese ae 13,076 | Vincennes, Ind | 
lo | 6,762 | Lebanon, Mo---- 
Dairy and poultry-_-_-- | 6,340 | Centralia, Kans ; 
1936_.......| Ice cream 25, 320 | Chickasna, Okla | 5-year restriction. 
35, 201 | Oklahoma City, Okla Do 
107, 798 | Tulsa, Okla Do 
17,390 | Sulphur, Okla | Mo. 
7,655 | Mishawaka, Ind_- Do 
8, 889 | Louisville, Ky-_-- Do. 
19,628 | hoiland, Mich 
19, 146 | Grand Rapiis, Mich 
Dairy and poultry_-___--- } 14,285 ; Conway, Ark-- 
eR cihswitnt NONE ios ne cnnnewne $92, 582 | Tulsa, Okla..............- | 10-year restriction. 
32, 599 | Corsicana, Tex._..---.-- el Do. 
ae si aici cddiiiotes a tondipnaaale SRO) | Dees Tee...... ........%- | 
7,800 | Memphis, Tenn_-.....-.-.- Do. 
Pe ctecue eR acc thai sc cine aceasprmininel 16, 876 | Houston, Tex-_--- ..| 5vear restriction. 
Dairy and poultry_..----- 5,105 | Greenville, Tex.--...----.-! Do. 
ae PENN. dticcsccascensata 1,794 | Fort Smith, Ark.......-.- | 10-year restriction. 
10, 535 | New Orleans, La_..-.-.-- Do 
a GO8 1 DION, BE ecw abwnnnesn Do. 
Dairy and poultry. -.--- 11,071 | Durango, Colo_....-..---- 
a settee SR MR cit ceenam ncn 352, 534 | Brooklyn, N. Y---------.-]} 
Si, 962 | Dosatear, 18.............. 
| 27,188 | Springfield, Mo--.......--.- | 7-year restriction. 
| Dairy and poultry-_--- | 15,800 | Little Rock, Ark..........] 10-year restriction. 
Me atosacvasincs CI idiidia anh cbse d adiciiaieds 123, 737 | Pe TNs oi. cai owen 
i cimceen PP NE ios nc cncuoubulan 121,158 | Norfolk, Va........---.-.. Do. 
121, 432 | PR Dh a cencwensan~ Do. 
Pntcceineicwtae! a ey ee 12, 795 | Sterling, Colo............. 
305, 346 | Phoenix, Ariz...........-.- 5-year restriction. 
188, 205 | Denver, Colo.........---- | 


1947... 


1950. 
1952 
1953 


1955- 


144 
195, 


195 
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Price Location Remarks 
acquired 
ce NOG. Sa cviittsnnecidietis $39,660 | Seymour, Ind_-......-.--- 
| Dairy and poultry........| 152,522 | Fort Worth, Tex____...-.- 
cece PIER in ctaccccctiesens 150,224 | W. Palm Beach, Fla-_----- 10-year restriction. 
199, 899 | Flint, Mich_._.......-.-.- Do. 
33,104 | Chattanooga, Tenn--.---- 
300,500 | Charleston, 8. C_......-.- Do. 
176, 513 | Amarillo, Tex............- 
— and poultry.......- 100, 006 | Bee Tes... onic usnss. 
Scie bill cis adil nnienk aeeeubaranttanbadianell 97,774 orthington, Minn____-_- Do. 
4,300 | Slayton, Minn___--.____-- 
7,112 | Riverside, Calif-__ Do. 
16, 884 | Edgerton, Minn----._---_- 
Be CNN eS enc cinmenas 309, 680 | Whittier, Calif._...______- Do. 
93, 482 | Seattle, Wash___.__-_-__- 
ae) eee, Ve... ...:.-....... 
150, 950 | Cincinnati, Ohio_-__-_--_-_- Do. 
| a J (OD. ~<cccdekabibeuee cies 150, 300 | Wichita, Kans. ___- 
91, 832 | Cincinnati, Ohio_- 5-year restriction 
cea. Micke - 595,000 | Woodbridge, N. J____-_- 
1952_- do 7,410 | Terre Haute, Ind_---_--_- 
1953. Gist ee aot eee 122, 487 | Oakland, Calif._________- Do. 
594, 225 | Lynn, Mass____--- Do. 
13, 366 Hamilton, Ohio- Do. 
dis Dairy and poultry__......| 182,648 | Van Buren, BR econ suas 
MO MENND. Sascdnccwdiunxcin 450, 580 | Houston, Tex__-_--- “ol Do. 
GENERAL 
a eR, 2c seit icant $110,000 | Selma, Ala___........---.- 
74, 730 | Albany, oo. feiibabas 
as i ciiin a ckceakebanas 30,000 | Greenwood, 8. C 
1937 _. .do 70,045 | North L ittle Shock, Ark_- 
1938... Ostion #18 <2 .......ocace. 12,500 | Wills Point, Tex 
13,000 | Terrell, Tex....-.-.---- 
5, 000 Teague, Tex : 
8,000 | Seagoville, Tex_........_-- 
14,415 | Quinlan, Tex 
7,000 | Palestine, Tex 
SB aee | meee, TOK... cin necncann 
6,000 | Lavon, Tex. Se ae 
Piseswes bran adh center pas aanehesileebibteladiiaiadl 4,800 | Lavender, Tex.......----- 
5,500 | Groesbeck, Tex..-.--.-.----- 
9,395 | Gastonia, Tex.........---- 
13. 257 | Formey, Tex.............-] 
4, 300 Consviiie, tla ocinrmemiitns | 
8,000 | Coolidge, Tex_......------ | 
8,500 | Chisholm, Tex_.-...-.--.--- 
5,000 | Celeste, Tex...-.....---.--- 
5,950 | Big Hill, Tex. .........-.- 
5,500 | Ball Hill, Tex........-.--- 
DD ccsnnsuccmnnsackana 101,500 | Terrell, __. espe SEES 
13, 000 Teague, IR ihr catrcans 
48,000 | Palestine, Tex. .-..--.-.-.- 
ce OD SL 
Se OO, eee 
55,000 | Kaufman, Tex-_-_...------- 
44,750 | Gainesville, Tex. ...-.--- 
oe ok UO *=»h ee 
See | CR Bit coccececes.- 10-year restriction. 
1938........] Peanut shelling--...-....-- e 8k: eh, ee 
inno es DANG WIR nie wierestombwokaend 11,721 | Coleman, Tex_..--.-.----- 
ih civic Ss apa ui biddshia tae baa necedad 12,500 | Farmersville, Tex__..----- 
5,478 | Colorado City, Tex------- 
et es emaine 
Ae tiia aint On a ect eal 14,094 | Murphy, Tex.-.-.------- ‘ 
CT  nnramnasdacecns 
14,065 | Crandall, Tex...........-.. 
12,054 | Clear Lake, Tex....------ 
14,071 | Carrollton, Tex- iaiataleitees 
a Ne Se ede cr ke 65,000 | Los Angeles, Calif____..--- 
Peanut shelling. ....._.--- 48,869 | Durant, Okla__--- ain 
scence COUNT BE. nin waninnnencen Wr DN en 
wc anss a eae wees aaere 5: 000) Peers, Tet......-......... 
5,050 | Lacey Springs, Ala...---- 
10,000 | Citrus City, Tex._.--.-.-- 
ee A 
aia Plant food___.-- ha td 175, 500 Savannah, Ga...--.------- 
ho. | eres 5, 000 Maysville, eae 


93597—57 
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Armour & Co. acquisitions 
PACKING PLANTS 
—. 
j | Slaughte: 
Year | Price Location Animal before Remarks 
acquired | acquisi- 
| tion | 
1934__. | New York, N. Y | Not given Leased. 
1935_.- $368,000 | Brooklyn, N. Y do Sold. 
| 132,000 | Baltimore, Md do 
| 23,000 | Green Bay, Wis_..-- do 
15,000 | Indianapolis, Ind__.__| Cattle 3,484 | Slaughter for 7 months 
only. 
| Calves_. 638 
Hogs 3, 324 | Sold. 
Sheep 135 
350,000 | Los Angeles, Calif Cattle 34, 320 
Calves 8, 840 
Hogs 75, 920 
Sheep 92, 040 
2, 400,000 | Mason City, Iowa Cattle 51, 851 
Calves 13, 815 
| Hogs 753, 761 
| Sheep 7, 865 | 
400,000 | Memphis, Tenn Cattle 40, O88 | 
Calves 7, 651 i 
Hogs 83, 202 
Sheep 741 
175,000 | Peoria, 1] ..| Not given i 
250,000 | South San Francisco, Cattle 4,398 | Slaughter, January to 
Calif. June only I 
Hogs 43, 757 
| Sheep 17,546 | Converted to branch i 
house 
600,000 | South St. Paul, Minn | Not given | 
1936. . - 108,000 | Birmingham, Ala Cattle and calves 10, 103 
Hogs 7 | 
Sheep 
1937. 210,000 | Reading, Pa Cattle I 
Calves | 
Hogs 
Sheep 
1938 300, 000 | Columbus, Ohio Cattle | 
Calves 
Hogs 
Sheep | 
135,000 | Lexington, Ky Not given 
1941. 250,000 | Grand Forks, N. Dak ado 
175,000 | Portland, Oreg do 
18,000 | Prairie du Chien, Wis do Sol See report on 
ition by Osear 
& Co 
1944__. | Atlanta, Ga do 
1947__. 317,000 | Eau Claire, Wis Not given. Closed 
| before acquisi- 
tion, 
1052... 180,000 | Peoria, 1] ; Not given 
1953_ 160,(C00 | North Platte, Nebr- Not given. Closed 


before acquisi 
tion. 





1934 


193 
193. 
194 
194. 


193 
193 
193 
194 


195 
195 
194 
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Armour & Co. acquisitions—Continued 
DAIRY PRODUCTS 
| Hane 


Year ac- Price | Location Nature of business Remarks 
quired 


1930 $12,000 | Downing, Wis Milk condensery 
4,000 | Villisea, lowa i | Creamery Sold 
1,700 | Fairview, Okla ae do Do 
2,000 | Princeton, Mo = do | Do. 
1931 162,000 | Mitchell, S. Dak | do > | 
1935 58,000 | Bristol, Tenn do | Do. 
1940 87,000 | Sedalia, Mo do Do. 
1945 (1) Alice, Tex | Cheese factory - -- | Closed. 
Round Rock, Tex do 
Stephenville, Tex do Sold. 
GENERAL 
| 
1931 $189,000 | Youngstown, Ohio Branch house 
1936 13,000 | Minneapolis, Minn do 
1931 25,000 | St. Marys, Pa Tannery | 
1948 2) Norwood, Mass Leather Sold. 
Canton, Maine | do | Do 
Gloversville, N. Y--..-- do 
Lynn, Mass do 
Peabody, Mass ‘ do 
Providence, R. I. do Do 
Tilton, N. H do 
1950 83,000 | Bellows Falls, Vt__-- do 
1951 321,000 | Pittsfield, N. H do 
1948 2) Norton, Mass Wool 
Boston, Mass do 
1953 | 416,000 | Bellingham, Mass | do 
1935 432,000 | Birmingham, Ala Fertilizer 
1946 115,000 | Dallas, Tex Fertilizer mixing 
1947 658,000 | Alliance, Ohio Sandpaper and hair 
1952 1, 381,000 | Joliet, Il Biochemicals Closed 
1934 | 18,000 | Norfolk, Va Shortening packaging 
1935 | 175,000 | Memphis, Tenn } Oil mill 
| Jackson, Tenn do | 
1944 436,000 | Austin, Minn | Poultry and eggs. | Sold. 
Fergus Falls, Minn do 
Grafton, N. Dak | Butter, poultry and eggs_ | Do. 
Rochester, Minn | Poultry and eggs | Closed 
Fargo, N. Dak | Butter, poultry and eggs | 
| Minneapolis, Minn-- | Poultry, eggs, and ice cream Sold. 
| Mobridge, S. Dak Poultry and eggs Do. 
| St. Cloud, Minn do | 
| Webster, 8. Dak do | Do. 
1945 | () Fort Worth, Tex Butter, eggs, poultry, and 
| cheese. 
Gonzales, Tex Poultry and eggs 
Lampasas, Tex do 
Wichita Falls, Tex do | Do. 
Comanche, Tex Butter, eggs and cheese | 


! Included in purchase of Fort Worth Poultry & Egg Co. Armour had 50 percent interest in this company 
prior to 1930, bought other [0 percent in 1945 for $1,452,000. 

2Included in purchase of Winslow Bros. & Smith Co. From prior to 1930 until 1948, Armour owned 
varying percentages approximating 69 percent of the voting stock of this company. Subsequently, after 
purchases by the company of minority holiings, Armour tecan @ 100 percent owner. 
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John Morrell € Co. plant acquisitions 












































Name of acquired Annual 
Date company Location Price Animal | slaugh- Remarks 
ter 

September 1931. ypete Food Topeka, Kans_.-._- $300, 000 | Not given_|_....__- Closed, 1951, 

roducts Corp. after flood, 

April 1954...._.__| Paris Provision Slaughter at Paris, Re Ss ol se ai Paris property 

Co. Ill. Sausage sold. Name 
manufacturing changed to 
at Chicago, Il. Illinois-John 

a orrell & 
| 50. 
August 1954_.._- = Packing Estherville, Iowa__|2, 200,000 | Cattle_____| 118, 000 
0. 

August 1954__._. Roberts & Oake, | Pork processing 645, 122 | Hogs.._-_-- 1175, 000 

Inc. at Chicago, Ill. 

Hog killing at 
Madison, 
8. Dak. 

April 1955_...__- i J. Felin & Philadelphia, Pa-_-}1, 175,016 |_..do-_.....- 400, 000 

/O. | 

May 1956._....- Blue Bonnet Wort Werth, Tex...).......... Cattle__.._| 50,000 | Newspaper 

Packing Co. report. 

Geo. A. Hormel & Co. plant acquisitions 
8 ee i a an 
Date Names of acquired Location Price Remarks 
company 

May 31.1945 | Ben H. Rosenthal_____-- ne $339. 000 | Mostly cattle, some hogs. 

June 23,1947 | Fremont Packing Co-...| Fremont, Nebr- 525,000 | Noi operating before acqui- 
sition. 

June 25,1953 | Tobin Packing Co------ Fort Dodge, Iowa__- .- 3, 500,000 | Hog slaughter. 

Jan. 11,1956 | Cudahy Packing Co..-.-.| Fresno, Calif-......-- 226,500 | Shut down before acqui- 
sition. To be used as 
branch house. 

Oscar Mayer & Co., acquisitions 
Date Name of ac- Nature of busi-| Price Location Remarks 
quired company ness 

Dec. 31,1945 | W. D. Carroll | Slaughtering-__| $122,862 | Prairie du Previous slaughter data not 
Packing Co. Chien, Wis. available. Cattle and 
calves slaughtered, but not 
simultaneously. Plant had 
previously been leased to 
Armour & Co. Closed 

1952. 
December 1948; Kohrs Packing | Hog slaughter-}1, 500,000 | Davenport, Plant leased from Kohrs 
Co. ing and Iowa. from Nov. 1, 1946, until 
processing. purchase, at annual rent of 
$88,750. 50-year restriction 
in purchase contract. For- 
mer slaughter approxi- 
mately 150,000 hogs per 

year. 

Dec. 15,1948 | F. G. Vogt & | Livestock 458,652 | Philadelphia, | Purchased at public sale held 

Sons, Inc. slaughtering Pa, pursuant to order in bank- 
and ruptcy proceedings. No 
processing. livestock slaughtered in 

year prior to acquisition. 
Now used only for process- 
ing. 

Jan. 1,1951 | Southern Slaughtering 196, 312 | Los Angeles, 1950 slaughter: Cattle, 12,871; 

California and Calif. calves, 1,041; hogs, 332; 

Meat processing. sheep, 53. Now used only 

Packers, Inc. for processing. 

Jan. 1,1950 | Double “O” Dry sausage 110,000 | Chicago, Ill_.._| Leased from owner under 

Sausage manufactur- lease expiring June 30, 1957. 

Corp. ing. 

July 11,1952 | Vose Bros. Machinery 254, 595 | Davenport, Plant formerly made wash- 

Washing manufac- Iowa. ing machines, aircraft gun 

Machine ture. turret parts. Now used 

Co. for machinery sold and 

rented for meat packaging 
and other purposes. 


1 Per year, 
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The Rath Packing Co. acquisition 























Date Name of acquired Location Price Remarks 
company 
Nov. 1,1955 | Haines & Co__.__.| Fort Lauderdale, Fla__| $441,959 | Acquisition of real estate, inven- 


tories, and receivables, by Haines 
& Co., Inc., Rath subsidiary en- 
gaged in wholesale hotel and 
restaurant food business in 
Florida. 





Wilson & Co. plant acquisitions 





a a sane 2 a — 





Date Name of acquired Price Location Slaughter before Remarks 
company acquisition 





Mar. 31, 1934.| Brennan Packing | $525,000 | Chicago, Il...| No slaughter be- | Sold. 























Co. fore or after ac- 
quisition. 
Apr. 5, 1935..| Western Packing & 300,000 | Chicago, Ill...|..-- er Exchanged for other 
Provision Co. real estate. 
May 12, 1936.| J. T. McMillan & 50,000 | St. Paul, Minn-| Not given_......-- Operations discon- 
Co. tinued. No longer 
| property of Wilson] 

Apr. 8, 1937_..| Provision Co., Inc..; 160,000 | Columbus, Ga_|_....do_......-..-.-- Discontinued Sep- 

tember 1953. 

June 6, 1947_..| Leshel Realty Co_..; 500,000 | South Omaha, | No slaughter be- 

Nebr. fore acquisition. 
May 15, 1948.| W. C. Faulkner. --- (‘) Dothan, Ala--_|_--- do_............| Discontinued opera- 
| tions Oct. 1, 1953. 
May 12, 1949.| Landers Packing () Denver, Colo-}----- ee ee 
Co. 
Mar. 25, 1950_| Charles Dauber-..-- 60,000 | Edgar, Wis_...| Not iene calves 
only. 
May 1950.....| Abraham Bros. 1) | Memphis, Not given.........| Acquired in connec- 
Packing Co. Tenn. tion with reduc- 
tion of slaughter at 
| Kansas City. 

May 1950...._.| Simon Realty Co...| 250,000 | Kansas City, Not in operation | Part of new Kansas 
| Mo. when acquired. City plant. 

1952_ _ | Nebraska-Iowa 949, 392 | Omaha, Nebr.| Not given.._......| Operated by Wilson 
| Packing Co. under lease from 
| Jan. 11, 1938 until 

acquisition. 
1 Leased. 
The Cudahy Packing Co., plant acquisitions 
Date | Name of acquired company Price Location Remarks 

June 1930 .-| Hardy Packing Co-_--.--..---- $490, 167 | San Diego, Calif---- 

September 1933_| Blayney-Murphy Co-_-_.--.- ee 145,710 | Denver, Colo- -- -- ‘ 

May 1947...--- Tovrea Packing Co.-.------- 1, 724, 569 | Phoenixand Tucson, | 10-year restriction in 

Ariz. purchase contract. 
Plant at Phoenix; 
hotel supply houses 
at Phoenix and Tuc- 
son. 

August 1947____| Machlin Packing Co-_-_-_..-- 503, 300 | Fresno, Calif_- Sold, 1955. 

popper 1964 Mission Provision Co-.--_..-- Q) San Antonio, Tex--- 

1 Lease. 


Senator O’Manoney. Were you suggesting, Mr. Hardenbergh, that 
you would like to put the rest of your statement in the record and 
summarize it ¢ 

Mr. Harpensercu. Well, I had 1 or 2 points I would like to 
make. I do not want to impose upon the committee; you have been 
very patient in hearing me. 

Senator O’Manoney. Perhaps the position has been the other way 
around. We want you to be perfectly comfortable here, and I do not 
want to overwork you. If you want a recess, you may have it. 
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Mr. Harpensercu. No, I am not in need of a recess, and if it is 
agreeable with you, I will proceed. 

Senator O’Manonry. Very well. 

Senator Dirksen. Before you proceed, I would like to ask Mr. 
Brown—and this is for the very special benefit of our affable chair- 
man—lI would hesitate to believe that the great Secretaries of Agri- 
culture, like Henry Wallace, of Iowa, who was quite an expert in the 
field of corn, and the great Secretaries like Claude Wickard, of 
Indiana, who is a hog raiser in his own right, and a great Secret: ry 
like our distinguished colleague, Clinton Anderson, of New Mexico, 
did not in their time—and you see, that was not under our adminis. 
tration—give careful attention to all the enumerations and all the 
powers that the packers and stockyards had, and do their duty. 

I would hesitate to come to that conclusion in the presence of my 
esteemed and affable friend from Wyoming. : 

Senator O’Manonry. The Senator from Illinois is merely giving 
very substantial testimony of a nonpartisan character on this inquiry. 

Of course, I might point out that Secretary Wallace, Secretary 
Anderson, and Secretary Wickard also had some duties with respect 
to the war during those years. 

Secretary - Jardine is the man whom the Senator from Illinois may 
one day have to explain on the floor. 

Senator Dirksen. That was before my time. 

Mr. Brown. If I may answer Senator Dirksen, I think the question 
that he asks is pointed at the same problems as the question earlier 
asked by Mr. McHugh, although they may have been slanted from 
a somewhat different direction, and that is, Has there been effective 
administration, or effective supervision and regul: ation of the packing 

industry under the Depar a of Agr iculture? 

Senator O’Mauoney. I do not mind saying that my own studies 
here have convinced me that the Department of Agriculture, cer- 
tainly since the time of Secretary Jardine, has neglected the 
enforcement of title II of the Packers and Stoc kyards Act. The ap- 
propriations have not been sufficient to establish a bureau that could 
do the work, and the work has not been done. 

Now I think, also, I should say that the meatpacking industry, 
like many other industries, has improved ethically tremendous sly im 
the last 30 years, and this investigation is not in any sense a prosecu- 
tion of the industry. This hearing and this bill are both intended 
solely for the purpose of providing a more coordinated, efficient, and 
I might even say, concentrated—because there is no vice connected 
with that word—Enforcement. Bureau. 

I like to reduce bureaus, not multiply them. Here we have two 
bureaus in the Department of Agriculture and in the Federal Trade 
Commission attempting to do the same thing, and one of them not 
doing it at all and the other enabling the food chains to get into very 
serious ¢ ompetition with the packers whom you represent. 

Mr. Brown. Senator, I do not think this committee has a clear 
picture at all of the nature or scope of the enforcement activities of 
the Department of Agriculture. You speak of appropriations made 
to enforce section II. As a matter of fact, most of the investigation 
that would be conducted of the practices of the packing industry 
would be conducted under section III, because in regulating the 
market, you regulate the purchases made by the packers. 
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Virtually all of the actions brought by the Department, or by the 
Government, have involved livestock purchasing practices. The in- 
vestigation of those is conducted under section IIT and not under 
section II. 

It is also unfortunate that the Department of Agriculture makes no 
noise about its regulatory activities. It proceeds in an informal 
manner, rather than by formal complaint. Instead of waiting until 
a practice is cr ystallized and becomes the subject of a compl: iint, it is 
the practice of the Department through its 60 or 70 specialists who 
are on the market every hour of the day, to walk up and say, “Now, 
we do not believe in this turn sy stem—maybe it is illegal, maybe it is 
legal—we do not like it. Quit it.” 

Now that does not come in the form of a complaint, but that, I 
call, effective regulation. And you will find that that has occurred 
inmarket after market and in instance after instance. 

You speak of having only a limited number of employees available 
for regulatory purposes. The fact of the matter is that there are these 
sixty-odd persons on the market every day who form a constant 
conduit of information as to everything that goes on in the market. 

You have your news services which automatically give the Depart- 
ment daily information on prices, both at the buying level and at 
the selling level, which is information of inestimable value. 

Senator O’Manonry. May I interrupt you to say that the com- 
mittee is well aware of the activities in the enforcement of the act 
with respect to the markets. I have nothing but compliments for 
the Department of Agriculture for what has been done in the markets. 

But we are dealing with a dynamic situation which changes from 
year to year, and one of the things that bothers many producers of 
livestock now is the direct buying, in which so many of the packers 
engage, by which they avoid the regulated stockyards and try to 
make their purchases on the farm and the ranch where there is no 
competition and where the rancher does not have the opportunity 
to know what other prices may be obtained. 

Mr. Brown. I am sure, Senator, that if the complaint were made of 
improper buying practices to the Department of Agriculture, they 
would be equally anxious, and better equipped. to investigate those 
practices than would the Federal Trade Commission. 

Now furthermore, direct buying practices was one of the matters 
under investigation, again, in ‘the major suit that was filed in 1948, 
and they have been the subject of investigation in other actions by 
the Department of Justice. 

Mr. Harpenpereu. And by the Department of Agriculture. 

Senator Dirksen. In light of the chairman’s question, I am curious 
about the vehement opposition of, for instance, the California Cattle- 
men’s Association, consisting of perhaps 2,600 members, or whatever 
they have, and these other cattlemen’s associations. They are the 
producers, the sellers. If that were true, why should they be against 
this bill ? 

Mr. Brown. The question answers itself, Senator. 

Mr. McHveu. I think it should be pointed out, Senator, there are 
other cattlemen’s associations that have expressed their approval of 
the bill with some provision 

Mr. Brown. In that same connection, there seems to be a feeling 
that the Federal Trade Commission has an investigative group that 
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is always out in the field looking for improper trade practices, 
Actually, the Federal Trade Commission, just as the Department of 
Agriculture, acts basically upon complaints that are made to it, and 
not upon the basis of investigations generated or instituted by it. 

I do not know of any industry that has as many persons attached 
to a regulatory agency which are constantly surveying its operations 
as the packing industry. 

Mr. McHveu. Mr. Brown, in that connection, do you know whether 
or not there has been any supervision by the Department of Agri- 
culture concerning selling practices of the meatpackers in connec- 
tion with processed meats ! 

Mr. Brown. To the best of my knowledge, there has been far less 
activity in that area than in the buying area, and for a very good and 
sound reason. The complaints that have been registered from year 
to year with the Justice Department and with others have been 
complaints that have been registered in the livestock buying area 
rather than in the sales area. As I say, I think that you would find 
that the Department of Agriculture would be as quick and as able 
to act upon complaints of improper buying, of improper activities, 
in the sales area, as with the Federal Trade Commission or any of 
the other regulatory agencies. 

Mr. McHvueu. Do you think the fact that the Department of Agri- 
culture has never instituted any proceedings in connection with pos- 
sible improper practices at the selling area may indicate some lack 
of understanding or ability to enforee—— 

Mr. Brown. I think directly the contrary, because I think it is an 
indication that the improper activities at that end are either nil or 
minor. That is an area that has been investigated by the Depart- 
ment of Justice, again, and they found nothing improper in that 
area. 

Senator Dixsen. It could mean one other thing: If they have 

ood surveillance, it means that the difficulty was probably cured 
fore it moved very far. 

Mr. Brown. Certainly. 

Mr. McHvueun. You say it is under surveillance and examined by 
the Department of Justice. I am speaking now of the possibility of 
unfair trade practices or discriminatory pricing practices in that 
area. Does the Department of Justice institute that type of action! 

Mr. Brown. Unfair trade practices, yes, to the extent that they 
constitute restraints of trade, or a tendency to monopoly. 

Mr. McHvuen. That assumes proof of conspiracy, however ? 

Mr. Brown. Except in the case of a monopolization which could 
conceivably be by an individual. 

Mr. McHueu. We are speaking here of particular trade practices. 

Mr. Brown. I understand. Oh, yes; it is definitely true that the 
departments are interested in sualinathed, except as to price dis- 
crimination, I suppose 95 percent of your Federal Trade Commis- 
sion actions are based on combination or conspiracy under section 
5. There are very few individual actions brought by the Federal 
Trade Commission except in the area of price discrimination. 

Senator O’Manoney. Mr. Brown, did I understand you to make 
some special assertion or reference to the action of the National 
Cattlemen’s Association ? 

Mr. Brown. I believe Senator Dirksen raised the question. 
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Senator Dirksen. The California Cattlemen’s Association. 

Mr. Brown. I believe Senator Dirksen raised the question, why, if 
the good that is supposed to be inherent in this bill is 

Senator O’Manonry. I thought the reference was to the big cattle- 
men’s association 

Mr. Brown. Not in my State. 

Senator Dirksen. This was based on a telegram from Robert John- 
son, president of the California Cattlemen’s Association. 

I might just as well read it. It is addressed to Senator Langer 
and it says: 

The California Cattlemen’s Association, with its 2,600 members, strongly 
opposes Senate bill 1356. The United States Department of Agriculture, by 
experience, performance, and knowledge of the livestock and meat industry 
business, is best qualified to administer the regulations involving the meat- 
packing industry. We urge action to provide adequate enforcement of the 
Packers and Stockyards Act within the Department of Agriculture and legis- 
lation to strengthen the provision of this act with regard to unfair trade prac- 
tices if further study shows that to be necessary. 

Senator O’Manoney. Senator Dirksen, I am happy that you read 
this telegram. May I now have it? 

Senator Dirksen. Oh,sure. It did not come to me. 

Senator O’Manoney. I just wanted to call attention in the record 
to the fact that the recommendation of Mr. Johnson which you just 
read, he being the president of the California Cattlemen’s Association, 
includes the urgent action—I am using his words—‘urgent action to 
provide adequate enforcement of the Packers and Stockyards Act 
within the Department of Agriculture— 

Senator Dirksen. Read the qualifying— 

Senator O’Manonry. Just a moment— 

* * * and legislation to strengthen the provision of this Act with regard to 
unfair trade practices if further study shows that to be necessary. 

Senator Dirksen. And that is a big “if” at the end. 

Senator O’Manoney. The American National Cattlemen’s Associa- 
tion, in its resolution adopted, said—and they sent this resolution to 
this committee for the record: 








Resolved, That we oppose legislation that would transfer authority now under 
a and Stockyards Act to the Federal Trade Commission; and be it 
ur 

Resolved, That in order that the act be properly and adequately administered 
under the Secretary of Agriculture, we urge the responsibility for the ad- 
ministration of the act be removed from the Commodity Credit Branch and 
placed under a separate and independent agency—and so forth. 

Senator Dirksen. Within the Department of Agriculture? 

Senator O’Manoney. Oh, yes. These cattlemen are just telling us 
what other witnesses have told us, that the enforcement in the Depart- 
ment of Agriculture has not been adequate. They urge us to leave 
nothing undone to amend the law so as to have it done, but they would 
like to have it stay in the Department of Agriculture. 

Now the reason that I want it to go to the Federal Trade Commis- 
sion, and I frankly say that, is because I know when the Secretary of 
Agriculture presented his budget to the Appropriations Committee 
through the President this year, there was no demand there for money 
to establish this sort of a bureau within the Department of Agricul- 
ture that these cattlemen’s associations want; whereas, the Federal 
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Trade Commission, I am sure, will not be cut down in its appropriation 
by your estimable and amiable committee, Senator Dirksen, and the 
Federal Trade Commission can proceed to enforce this law as the 
livestock men of the country seem agreed should be done. 

Senator Dirksen. But my very agreeable colleague from Wyoming 
did not appear before the subcommittee to ask for more personnel 
and more money for the Packers and Stockyards Act. 

Senator O’Manonry. But I appeared before the Rules Committee 
to get more personnel and more money for this committee. 

Senator Dirksen. For this committee. 

Senator O’Manoney. And I got it. | Laughter. | 

Senator Dirksen. Well, Mr. Chairman, | think the record ought to 
reflect that for nearly 12 years I was on the Appropriations ‘Com- 
mittee of the House of iocobent itives, and for a good many years 
was on the Appropriations Committee of the U nited States Senate, 
I have no recollection that the cattlkemen or Members of the Senate, 

Members of the House, or the Federal Trade Commission, ever 
appeared before the committee to ask for more personnel for the 
enforcement and administration of the Packers and Stockyards Act. 
So evidently they were not very unhappy. 

Senator O’Manonry. When did you become a member of the com- 
mittee in the House ? 

Senator Dirksen. I think about 1937. 

Senator O’Manonry. When did the war begin ? 

Senator Dirksen. I think I voted on that declaration on the 8th of 
December 1941. 

Senator O’Manonery. And when did it stop ? 

Senator Dirksen. Do you want the exact dates ? 

Senator O’Manonry. No; no. [ Laughter. | 

You may proceed, sir. 

Mr. Harpensercu. I would just like to continue on the line we 
were on before we get into some other angles, and quote from the 
National Provisioner, of December 8, 1956. They had an article 
called Alive and Kicking. I will read just a little bit of it, and I 
would like to have the rest in the record, if you are willing. 

Senator O’Manonery. That will be agreeable. 

Mr. Harpensnercu. This is what it says: 

Out of a good sample of the manufacturing meat industry—518 plants to be 


exact—494 have just told the National Provisioner that they plan significant ex- 
pansion in their buildings or the addition of major equipment items during the 
coming year. 

Of the firms reporting, 55 have plans for new and/or branch plant buildings; 
80 will construct additions; 7 will undertake renovation; 8 will add livestock 
space; 13 will build new and larger shipping facilities; 15 will expand storage 
and warehouse facilities, and 24 companies will improve or enlarge their office 
space. 

About 10 percent—51 firms—are going to build new and/or larger livestock 
slaughtering facilities, while 117 plan significant changes or expansion in their 
refrigeration systems. Addition or expansion of freezing capacity is planned 
by 52 companies. Thirty-six firms intend to give attention to their rendering 
departments, either enlarging them or adding new equipment, while 24 are 
focusing on fabricating and cutting facilities. Twenty-eight of the reporting 
companies will add or renovate existing sausage kitchens, and 44 plan to acquire 
more sausage equipment. 

Smokehouse facilities are slated for replacement or expansion in 45 plants; 43 
firms plan to add packaging departments, and 23 will add wrapping equipment. 
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Plenty of other small and large projects, too numerous to mention here, were 
reported to the Provisioner in the survey. 
Then I am going over to page 9, where it says: 


The companies reporting in the survey did not include any of the major na- 
tional packers, and only a few of the large regional organizations. The results 
represent, therefore, a cross section of the intentions and plans of the so-called 
independent meatpackers and sausage manufacturers from the Atlantic to the 
Pacific. 

Then the National Provisioner adds this comment as a concluding 
paragraph : 

There appears to be little wrong with the vitality and the optimism of a 
group of enterprisers who can embark on a program like that outlined above. 

It is true, of course, that some meatpackers have closed. In no 
industry that 1 can think of do all companies survive, and ours is 
no exception. But all the figures which I have quoted show con- 
clusively that, while some firms may have fallen by the wayside, the 
numbers of packers is showing a steady and relatively large net 
increase. 

Moreover, while some of the larger firms, as well as some of the 
smaller firms, have acquired other pl: ints, it is clear from the figures 
already quoted, that, despite such acquisitions, the 10 larger com- 
panies which have been referred to have not been able to hold the 
share of the market they held in the past in the case of cattle, calves, 
sheep and lambs, and barely have held their own in the case of hogs. 

Then I would also like to present for your consideration a view 
expressed by a third party, the Chicago Producers Commission As- 
sociation, which is a producer-owned cooperative commission com- 
pany which is said to sell more livestock on the Chicago market than 
any ‘other agenc y: 

They had this comment from a bulletin of theirs, a recent bulletin 
of theirs, which is reproduced on page 10 of the attachment to my 
testimony, and it says this: 

Under our present system, we are witnessing the ability of small and medium- 
sized packers with modern, efficient plants to compete with the larger packers, 
both regional and national. Meatpacking in the United States today is perhaps 
the only big industry in the country in which many small and medium sized 
units are able not only to hold their own, but often to do better, relatively, from 
a profit standpoint, than most of their larger competitors. 

These are the pe ople who se ‘ll the produc er’s livestock to the packers. 
Dealing with numerous packers virtually every day, they are in a 
position to know conditions among the packers to whom they sell. 


USDA JURISDICTION HAS BEEN EFFECTIVE 


No one has explained satisfactorily so far just how the Federal 
Trade Commission would be able to prevent unfair trade practices 
and monopolistic acts in the meat industry better than the Depart- 
ment of Agriculture can. 

The point has been made that the Federal Trade Commission has 
a large stall of some TOO pe ople to work on trade practice enforcement 
as compared with only 3 in the Department of Agriculture. The 
FTC probably has 8 or 4 million individuals, firms, companies, or 
corporations to supervise throughout the United States, or some 4,000 
per employee. (Department of Commerce figures for 1954 indicate 
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that there were in that year more than 4 million firms doing business 
in the United States. In contrast with this huge number the USDA 
(granting that the figure of 3 employees is correct, despite the fact 
the Department says it has 78 full-time and 5 part-time employees 
who may be utilized in investigations whenever necessary) has about 
1 employee per thousand meatpackers and stockyard enterprises it 
has under its jurisdiction. 

Apparently the edge, personnelwise, is very definitely with the 
Department, and the foregoing comparison proves that the argument 
that the Department lacks sufficient personnel to do the job is point- 
less. It has been reported that the Federal Trade Commission be- 
lieves it can take on this additional activity without additional per- 
sonnel. This raises the question whether there has been effective 
utilization of the Commission’s personnel in the last several years and 
the question whether without this additional workload the commis- 
sion would be able to cut down on its personnel and thereby save 
Federal expenditures. 

Mr. McHveu. Mr. Hardenbergh, isn’t it true that the Commission 
has stated that it is now its feeling that it has sufficient personnel to 
enforce this new statute if enacted without additional funds, but that 
it would wait for the passage of a period of time to determine whether 
its experience warranted a request for additional appropriations? 

Mr. Harpensercu. Yes. I think my point is illustrated, however, 
that that raises a question as to whether the Commission’s present per- 
sonnel are effectively employed, if they can take on all of this addi- 
tional work. 

Mr. McHueu. Won't it really be a question of waiting for a period 
of time, a year or two, to determine the validity of that point? 

Mr. Harpensercu. Well, either they will be able to take it on or 
they won’t. If they are able to take it on it does indicate, I think, the 
validity of my point. 

Senator Dirksen. There is a provision in the Packers and Stock- 
yards Act that if the Secretary of Agriculture feels the need for having 
an investigation made by the Federal Trade Commission, he can do so, 

Mr. HarpenperGu. That is right, sir. 

Mr. McHveu. Do you have any knowledge, Mr. Hardenbergh, how 
many times the Secretary of Agriculture has ever requested the Federal 
Trade Commission to conduct any such investigations or studies ? 

Mr. Harpenpereu. I do not. 

Senator O’Manoney. May I interrupt, Mr. McHugh ? 

I have here—or to use the appropriate phrase—“TI hold in my hand,” 
a letter from the Acting Secretary of Agriculture, Mr. True D. Morse, 
dated May 8, 1957. This letter was addressed to Senator Watkins, 
cosponsor of the bill before us, and several questions were asked, the 
answers to which are not all relevant at this point, but the answer to 
question No. 5 is relevant. 

The question was : 

The number of informal requests made to the Packers and Stockyards Branch 
to investigate and take informal action to stop alleged unfair trade practices 
prohibited by title IT. 


I should also like to know the results of any informal action taken with respect 
to such complaints. 


The answer, under the signature of Mr. Morse: 


Thirty-six informal requests have been received by the Washington office of 
the Packers and Stockyards Branch from 1953 to date alleging unfair trade 
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practices prohibited by title II of the act. Of these complaints, 11 were for- 
warded by the Federal Trade Commission to the Department for action. Inves- 
tigation of 18 of these complaints has been completed and 18 are still under 
investigation. Table 2 attached shows the disposition of these complaints. This 
tabulation does not include investigations of the trade practices of packers insti- 
tuted by the Department for which no complaints were received. 

The table to which reefrence was made, table 2, shows, the investigations 
completed and cease-and-desist orders issued to complaint docketed, 1; refer 
to Office of General Cousel for formal action, 1; case closed, practice discon- 
tined, 5; cases closed, no violation or no further action necessary, 9. Total 
investigations completed, 18; total under investigations still 1%. 

It will be noted that 11 of the 36 came from the Federal Trade 
Commission and were submitted to the Department, illustrating one 
of the points that we have had in mind here, that there is a certain 
amount of overlapping jurisdiction, and that it would be to the 
advantage of all of those affected by the industry, and to the ad- 
vantage of the Treasury of the United States, and in accordance 
with the recommendations of the Hoover Commission reports, to 
eliminate the overlapping jurisdiction by placing it all in the Federal 
Trade Commission. 

You may proceed, sir. 

Mr. Harvensercu. There are two other points also which I feel 
should be borne in mind when the relative merits of the two bodies 
as enforcing agencies are being considered. 

One is that despite the small staff and the relatively small number 
of formal complaints, Department of Agriculture supervision of the 
meatpacking industry has been most effective. 

This effectiveness is illustrated by the fact that, since the Packers 
and Stockyards Act was passed in 1921, there has not been a single 
conviction that we know about in the industry for antitrust law 
violation, despite numerous actions by the Department of Justice, 
which, in a period of about 1 year, brought 11 major criminal cases 
involving packers of all sizes, all of which were dropped, dismissed, 
or lost on trial. We believe few industries can point to so clear a 
record. 

And as recently as 1954, the Government, by dropping its dis- 
solution suit against the industry’s major companies, conceded that 
violations of the antitrust laws or undue concentration of economic 
power could not be shown. 

The other point is that one of the historic actions in the field of 
unfair trade practices was prosecuted by the Department of Agri- 
culture in 1933 when it brought a claim against 3 packers charging 
that these companies gave an undue or unreasonable preference to 
a large buyer by paying 1 percent, of the purchase price of the 
products sold to an employee of the buyer, acting as an independent 
broker, knowing that the so-called brokerage fee was rebated to the 
buyer and was not paid to other purchasers by the seller. As I 
understand it, these companies were more or less compelled to pay 
this fee if they wanted to do business with the buyer. 

The Secretary of Agriculture concluded that such payments con- 
stituted an unfair, unjustly discriminatory and deceptive practice 
and device in commerce in violation of the Packers and Stockyards 
Act, and put in motion the procedures available to him under the 
act. Subsequently, two of these cases were appealed to the Federal 
circuit court of appeals. In one case the United States Circuit 
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Court of Appeals for the Second Circuit on April 30, 1934, upheld 
the order of the Secretary. 

In another case, the order of the Secretary was set aside by the Third 
Circuit Court of Appeals which, however, pointed out that the facts 
of the two cases were different, and that it was not in disagreement 
with the decision of the Circuit Court of Appeals for the Second Cir- 
cuit Court in the case referred to just previously. 

Subsequently, additional cases were brought in 1935 against the 
buyer and against about 25 other meatpacking companies. These 

cases were disposed of either through the issuance of cease-and-desist 
orders or by stipulation of the companies involved that the practice 
would be discontinued. 

It is true, of course, that earnings in the meatpacking industry are 
not large in relation to either the capital invested or the amount of 
business done. Over the years, the industry’s earnings on investment 
have averaged about half of that of all manufacturing industries, and 
its return on sales about a fifth. 

In recent years, the returns in the meatpacking industry have been 
even less satisfactory in relation to the returns achieved by other 
businesses. In 1955, for example, each of 20 individual corporations 
in various lines of business throughout the United States had higher 
net earnings than the entire meatpacking industry, and most of them 
had sales that were only 10 to 40 percent, as large as those of our 
industry. 

In our view, the reasons for the relatively unsatisfactory showing of 
our industry are clear. Our industry handles a perishable product in 
uncontrolled and uncontrollable supply. It is a business that is rela- 
tively easy to engage in, as witness the large number of new firms 
which have entered it in recent years. Moreover, the industry cur- 
rently seems to be going through a process of decentralization, ap- 
parently in large part due to shifts in population and livestock supplies. 

In other words, the industry’s troubles are economic in nature, and 
not the result of monopoly power, which, as has been pointed out, 
does not exist. 

I think I had better skip over to page 13, where I am coming to a 
conclusion because we have covered many of the intervening para- 
graphs in questions. 

I would like to say I do not think it has been made sufficiently 
clear— 

Senator O’Manonry. May I interrupt and say all of this material 
that. is skipped over will be printed in the rec ord, as though delivered. 

Mr. Harpenserew. Thank you very much, sir. 

Mr. McHveu. Senator, may I interrupt at this point? 

I notice that Mr. Hardenbergh has come to the conclusion of his 
section dealing with the effective jurisdiction of the United States 
Department of Agriculture. In that connection, I would like to read 
the letter which Chairman Emanuel Celler, of the House Judiciary 
Committee, has submitted. 

Senator O’Manonry. That letter, dated May 6, 1957, is addressed 
tothiscommittee. You may read it. 


Mr. McHveu (reading) : 


At the close of my testimony before the Antitrust and Monopoly Subcommittee 
on May 2, 1957 in favor of 8S. 1356, I stated that I would appreciate placing in 
the record some additional data that I had requested from the Department 
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of Agriculture concerning cease and desist orders issued by the Secretary of 
Agriculture against meatpackers under title II of the Packers and Stockyards 
Act of 1921. 

I have now received from the Department of Agriculture copies of all such 
orders, together with a list of them arranged in order of their docket numbers. 
There are, in all, 32 such cease and desist orders, the Department having found 
4 cases* omitted from the data they had supplied me when I testified. Two 
of the 32 cases have since been revoked.* 

Analysis of these orders demonstrates, as I had testified at the hearing,‘ 
that a number of them are merely orders to cease and desist from refusing to 
pay for livestock, from false weighing, and the like. 

The conduct of packers that is enjoined by these cease and desist orders falls 
into three major categories: (1) Refusal to pay for livestock; (2) Fraudulent 
representations as to weight or grade, and (38) Monopolistic practices, such 
as restraints, preferences, price fixing, and discrimination. 

More than half the orders, 19 in all,’ are orders to packers to cease and desist 
from refusing to pay for livestock. Five more are orders to refrain from fraud 
and misrepresentation with respect to weight ° or grading‘ of livestock. 

Only 8, or one-fourth of all the orders, deal with monopolistic practices such 
as restraints,® preferences,’ price fixing,” and discrimination.” Of these, two 
have been revoked.” The remaining six outstanding cease and desist orders 
constitute an average of one such order issued and outstanding for every 6 
years of the administration of the Packers and Stockyards Act by the Depart- 
ment of Agriculture—a most significant record of neglect. 

Beyond that, the most recent of the eight orders addressed to the monopolistic 
trade practices of meatpackers were issued June 1, 1938.” 


Then Chairman Celler has italicized the following sentence: 
=> 


This means that for the past 19 years there has been no single cease and 
desist order issued by the Secretary of Agriculture under the Packers and 
Stockyards Act against the monopolistic practices of meatpackers. 

To sum up: In 36 years the Secretary of Agriculture has issued 32 orders 
in all against packers; 19 require packers to stop refusing to pay their bills; 
5 require them to refrain from weight and grading frauds; and only 8, of which 
none Was issued in the past 19 years, require packers to refrain from monopo- 
listic trade practices. This is why, in my testimony, I characterized the situa- 
tion as a “supervisory vacuum.” * 

I enclose for the record a copy of a letter addressed to me by Mr. Roy W. 
Lennartson, Deputy Administrator, Agricultural Marketing Service, Department 
of Agriculture, dated May 3, 1957, together with a list of the 382 cease and desist 
orders issued by the Secretary of Agriculture under title II of the Packers and 
Stockyards Act and copies of these orders (including two orders of revocation). 

It may be noted that in the Straub and Smith case,” the most recent pro- 
ceeding by the Secretary of Agriculture against a packer under title II, the 
Secretary alleged and found not only that the respondent had engaged in im- 
proper weighing practices but also that it had violated section 10 of the Federal 
Trade Commission Act (15 U.S. C. sec. 50), which prohibits wilfully false entries 
in accounts and records. The complaint and notice of hearing in this case was 
filed on December 17, 1956, and the order was entered upon consent on February 
11, 1957. It would be interesting to ascertain whether the present move to 
restore jurisdiction over the unfair and monopolistic practices of meat packers 
to the Federal Trade Commission had anything to do with this first and 
only reference to the Federal Trade Commission Act found in any of the orders. 
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2 Docket Nos. 418, 470, 798, and 1175. 

8 Docket Nos. 476, 477. 

‘Tr. pp. 136-137. See also footnote 10 of prepared statement, Tr. 137. 

® Docket Nos. 549, 581, 603, 708, T98, 928, 948, 982, 1019, 1022, 1105, 1801, 1818, 1820, 
1838, 1910, 2040, 2058, and 2120. 

® Docket Nos. 1175 and 2253. 

7 Docket Nos. 470, 1223, and 1787. 
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I would appreciate it if this letter together with the enclosures were in- 
corporated in the record of hearings on S. 1356, as a supplement to my statement, 
With kindest regards, 
It is signed— 


EMANUEL CELLER, Chairman, 


Senator O’Manonry. Do you have those other papers there? 

Mr. McHven. I would like to submit for the record, Senator, the 
letter, together with the letter he has referred to from the Deputy "Ad- 
ministrator, dated May 3, together with the actual copies of all of 
the complaints in the case. 

Senator O’Manonry. Do you want all those complaints in the 
record ¢ 

Mr. McHveu. Yes; I want to put them all in the record. 

Senator O’Manoney. Without objection, it is so ordered. 

(The actual copies of the complaints will be found in the files of the 
subcommittee. The rest of the material referred to is as follows:) 


Cease-and-desist orders issued under title II, Packers and Stockyards Act 


Docket Respondent Date of order 
No. 


1 | Armour & Co. et al__- som 
418 | Wilmington Provision Co 
419 | Trunz Pork Stores, Inc 


~ 
2 
S 

= 
) 
on 
o 
2 
3 


420 | John J. Felin Co., Ine . : ; | Do. 
440 | Armour & Co. et al : pode Nes : see Mar. 30, 1936 
470 | Levy Meat Co TSS ‘ ...--| Oct. 4, 1985 
76 | The Great Atlantic & Pacific Tea Co., a corporation : ; Dec. 29, 1936 
Cease and desist revoked __- a5 Dec. 28, 1938 
477 | Wilmington Provision Co., Inc_-.__-_-- pea: ae Te i Apr. 15, 1938 
Cease and desist revoked.........---------- seh ° ae Sept. 7, 1938 


549 | C. Swanston & Son__-_. eltata aie ‘ sala hone naenstnt aa bile 
580 | Swift & Co_ ee seas aaa Ep oe coinage Snacks tawnee bind June 1, 1938 
581 | Seale Packing Co-- Lin chbeicaeialetes setiticeteceLt an. 

603 | Empire Veal & Mutton Co., Inc. eS hig este 





708 | Leo Schloss, Inc ; ; | Oct. 20, 1927 
798 | Meddin Bros bastctodaaeein etl ie : a ; Sept. 27, 1937 
928 | Leo Schloss, Inc__- edn dawsas _ ; ....-----| June 8, 1938 
948 | Brighton Dressed Beef & Veal Co., a corporation - , : . May 17, 1938 
982 | Feldman Bros. Co__....__...---- a aia June 30, 1938 
eee a ee ees mee. s i le ; : is ihn teleepah Feb. 3, 1938 
1022 | B. Perlin__.........-.- a itiddl a ghlebiteen bonita : tee hs July 2, 1938 
ORE) ae ee . ; ; eR is Do. 
1175 | Union Packing Co. et al_- .| May 25, 1940 
1223 | Home Packing Co at a 2 ..--| Oct. 18, 1939 
1787 | Columbia Packing Co., Columbia, Tenn.___....- ..| May 19, 1947 
1801 | Fred A. Ainbinder et al., i nr a han w eres ec nanmmnebete Apr. 20, 1948 
1818 | Victorville Packing Co., Victorville, Calif__ ; ; ..--| June 17, 1949 
1820 | Cross Meat Packing Co., Pitman, N. J____.-- : tidaecvuee Do. 
1838 | Quaker Packing Co., Inc., Allentown, Pa : = SS ésieacicenkde se de ee Gee 
1910 | Berry Packing Co., Fort W orth, Tex ‘ a a i aT Oct. 19, 1950 
2040 | Flicker Packing Co., Inc., North Platte, Nebr 


a = ee ge aa eee ee Feb. 18, 1953 
2058 | Valleydale Packers, Ine., ‘Bristol, Va_. Bekarse edenc Sean besa tecke 

2120 | Machlin Meat Packing Co., Norwalk, Calif_. vecesbetbens<ie Feb. 20, 1956 
2253 | Straub & Smith Packing Co., ena eeiiiekaa artes meat Ried ic caihee ie ie Feb. 11, 1957 





DEPARTMENT OF AGRICULTURE, 
AGRICULTURAL MARKETING SERVICE, 


Washington D. C., May 3, 1957. 
Hon. EMANUEL CELLER, 


Chairman, Judiciary Committee, 
House of Representatives. 

DEAR CONGRESSMAN CELLER: Reference is made to the telephone request of Mr. 
Herbert N. Maletz of your office to Mr. Glenn G. Bierman, Packers and Stockyards 
Branch of our Livestock Division, on April 30 for information concerning the 
number of cease and desist orders issued under title II of the Packers and Stock- 
yards Act. 

We have reviewed all cease and desist orders issued under this title since 
passage of the act in 1921 and have listed on the attached table these orders 
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showing the docket number, the respondent, and the date the order was issued, 
We are also enclosing copies of the orders issued in each case. 

It should be mentioned that the 32 packer cases on the attached list do not rep- 
resent all formal actions brought against meat packers since passage of the act. 
Forty-three additional formal cases were concluded without the issuance of formal 
cease and desist orders and correction of violations in other instances has been 


obtained through informal procedures. 
If you should desire any further information concerning these orders, we shall 


be pleased to furnish it to you. 
Sincerely yours, 
Roy W. LENNARTSON, 
Deputy Administrator. 

Mr. Brown. I have two brief comments I would like to make with 
respect to those two statements, Mr. Chairman. 

In the first place, and this very obviously is subject to check and 
confirmation by counsel, I think you will find the record given by the 
Under Secretary of Agriculture respecting the number of complaints 
processed within the period 1953 will compare very favorably with the 
number of complaints processed by the Federal Trade Commission in 
connection with complaints against any other industry. I think you 
will also find, by check with the Federal Trade Commission, innumer- 
able industries with respect to which the Federal Trade Commission 
has undertaken no investigation of monopolistic practices within 11 
years, or 20 years, or 30 years, ordinarily because of the fact that no 
monopolistic practices exist. 

Mr. McHveu. By “monopolistic practices,” you include unfair trade 
practices ¢ 

Mr. Brown. No, there is a distinction between an unfair trade prac- 
tice and a monopolistic practice. Congressman Celler is speaking 
basically in terms of monopolistic practices. Iam saying he says there 
is no evidence of a complaint with respect to a monopolistic practice. 

Mr. McHueu. He defines monopolistic practice as a preference or 
discrimination, too. 

Mr. Brown. Well, I think this, you will find, as I say, if you will 
make an analysis—I have not made an gnalysis of the complaints 
referred to in the communication from Agrciulture, but I think that 
you will find that the number of complaints processed compares 
favorably with the complaints processed by the Federal Trade Com- 
mission in connection with any other industry. 

And I think that this is of great significance. This does not take 
into consideration the direct action taken by Agriculture in numerous 
instances by which practices are discontinued as a result of a statement, 
“We do not believe inthis. Stop it.” 

Now merely because it does not get into the form of a formal com- 
plaint and is filed, that does not mean that there is no effective 
regulation. 

Mr. McHvueu. Mr. Brown, can you give us some specific examples of 
that ? 

Mr .Brown. Yes, I can. The one that comes most easily to mind 
is in connection with turns. This means that a commission firm on a 
yard, because it cannot show livestock in every purchase at the same 
time, says, “Well, you flip and see which one comes in and bids first, 
or we will do it by rotation.” 

There are various forms of it. Whether it is improper or not, I do 
not know. There is an argument on both sides. But I know of nu- 
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merous instances in which Agriculture has taken the position that that 
is improper, and it has been : stopped, not upon the filing of a formal 
complaint, but upon the statement of a specialist on the yard, or some- 
one else, “Stop the practice,”—and the practice is stopped. 

Mr. McHveu. This is law enforcement by hand slapping ? 

Mr. Brown. Hand slapping is all that the Federal Trade Commis- 
sion has, sir. The F aed Trade Commission does nothing but issue 
a cease and desist order. Whether it is in the form of a written order 
or a statement, the effect is the same. 

Mr. McHveun. For which contempt action can be taken if there is 
a violation. 

Mr. Brown. True, a contempt action can be taken, and if you can 
point to 

Mr. McHvuen. Are you suggesting, Mr. Brown, there is not a sub- 
stantial difference between the effect of an order of the Federal Trade 
Commission compelling someone to cease and desist, and the mere ar- 
rangements entered into by officials asking someone to desist ? 

Mr. Brown. There is a technical difference. The practical differ- 
ence may be that there is more effective regulation by working with 
people than by, apparently, working against them. And I would say 
that the effectiveness of the regulations prove the fact that the Depart- 
ment of Justice, which has overl: upping, if not concurrent jurisdiction, 
has never been able to find any evidence of a violation of the antitrust 
Jaws in a period of over 25 years in this industry. 

Mr. McHveu. Mr. Brown, when law is enforced in this manner 
by means of these informal arrangements, is it not a fact that there 
is no public record of what was involved? There is no w ay of deter- 
mining whether officials have adequately administered the responsi- 
bilities with which they are charged. There is no record for the rest 
of the industry that these types of practices have been held to be 
unlawful by the agency in question, is that not so / 

Mr. Brown. There is no public record as far as the rest of the 
industry is concerned. However, it seems to me that that has no 
significance in determining whether or not the regulation is effective. 
Punishment is not the function of either Agriculture or the Federal 
Trade Commission. 

Mr. McHven. You are saying that publicity, public records of pro- 
ceedings, is not an aid to the adequate enforcement of a law? 

Mr. Brown. They may or may not be. 

Senator Dirksen. Wouldn’t the country be so much better off if 
the ponderous machinery of the Government did not always have to be 
set in motion—if you can get it done administratively and it is 
effective ? 

What difference does it make how many records there are if you 
get the results? 

Mr. Brown. I think if you can work with people at a common level 
you are more apt to get along and more apt to get acquiescence and 
compliance than if you were hauling them in “and charging them 
with a misdemeanor of some kind to which publicity would attach. 

And I think the efficacy of this method of supervision is proved by 
the record of the Department of Agriculture in connection with en- 
forcement of the Packers and Stoekys ards Act. 

Senator Dirksen. Our experiences under OPA, I think, fortify 
that statement. 
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Senator O’Manonry. It is getting on to 12 o’clock 

Senator Dirksen. Mr. C hairman, ‘L have to leave. 

Senator O’Manoney. Will you come back this afternoon 4 

Senator Dirksen. They tried to haul me out of here a little while 
ago to go back to the Appropri iations Committee. 

“Mr. H ARDENBERGH. Mr. Chairman, if I can have about one minute, 
[can complete my statement. 

Senator O’Manonry. There are some questions, sir, that we might 
want to ask you. However, go ahead and finish your statement. 

Mr. Harvensercu. I do not think it has been made suffic iently clear 
what has happened to make anyone think that the laws have not been 
enforced against the meatpacking industry ; how and wherein the De- 
partment of Agriculture has f: ailed, and what these alleged practices 
are that are bad and unfair. 

Just what practices are being talked about ? 

A representative of the western group in his testimony before this 
committee, talked about so-called undue concentration of economic 
power in the industry. It does not seem to me that the figures I have 
quoted or the facts of the industry bear out his theory in the slightest. 
On the contrary, I think they prove his charges are not based on fact. 

He also charged that some of the larger companies deliberately 
conduct their meat operations at a loss and make up the difference 
from profits obtained from their nonmeat operations. 

It is difficult for me to believe that any company deliberately would 
operate in that way, especially when meat represents such a large 
percentage of the company’s total business as it does in the case 
of meatpacking companies, and also when the typical margin of profit 
is so extremely narrow as it is in the meatpacking business. 

Some of these companies have very large debts and a rather un- 
satisfactory dividend history, and to me it simply would not make 
sense for any business management, and especially one in such a 
situation, not to strive its hardest to operate every division of the 
business at a profit. Moreover, I cannot imagine a board of directors 
that would tolerate any other policy. 

The Western States representative went on to say, in effect, that 
the larger companies use this alleged technique of selling meat at a 
loss to force smaller competitors out of business. 

The absurdity of this charge has been demonstrated by the facts and 
figures already ‘presented to show that the number of packers is grow- 
ing, and has been growing, steadily, and that the larger companies 
are doing a substantially smaller percentage of the business thin they 
did 5, 10, 20, or 30 years ago, and by the additional fact that many of 
their ‘competitors are earning higher rates per dollar of sales and in- 

vestment than the larger companies are. 

In conclusion, I keep wondering what it is the Department of 
Agriculture has done, or failed to do, that the Western States group 
objects to. 

Is the objection that the Department failed to stop practices that 
have permitted the number of companies in the industry to increase 
steadily year by year? 

Is the objec tion that the Department failed to stop practices that 
have resulted in the larger companies steadily losing volume? 
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Is it the objection that under the Department’s jurisdiction many 
small packers have found it possible to achieve better rates of return 
than their larger competitors ? 

If not, what is it that the Department has done or hasn’t done 
that’s so bad for the business ¢ 

What are these unchecked trade practices that allegedly concentrate 
economic power and promote monopoly, drive packers out of business, 
and increase the volume of the larger operators, as a result of lack of 
enforcement ? 

Whatever they are, they seem to have produced a most unusual kind 
of monopoly power—a monopoly power that, for some strange reason, 
has not made it possible for the larger companies to achieve the earn- 
ings that might be expected to go with monopoly power; a strange 
kind of monopoly power that has not enabled those supposed to have 
it to increase their share of the market, as monopoly power would be 
expected to do, but actually has permitted their share of the market 
to decrease; a fantastic sort of monopoly power that, instead of driv- 
ing people out of business, as monopoly power is supposed to do, has 
permitted steady increases in numbers of competitors and even has 
forced larger operators to close a score or more of their own plants in 
the last decade. 

Is it the contention of the Western States group that all this should 
be changed; that some way should be found to stop the number of 
packers from increasing; that competition in the industry should be 
reduced, that the rules should be changed so that the larger companies 
instead of being restrained in their growth by conditions now existing 
should be allowed to grow larger ¢ 

If so, I can understand the plea of the Western States group for a 
change; if not, their contention simply does not make sense. 

I would like to make the position of the institute absolutely clear 
on a recent development which has been the subject of rather extended 
testimony and comment during the course of these hearings. 

I refer to the situation created by the initial decision of the hearing 
examiner in the matter of Food Fair Stores, Inc. 

We want you to know that the institute is fully as concerned as this 
committee is with the implications of that decision. 

The institute favors adequate and effective regulation of the trade 
practices of the packing industry, and it favors adequate and effective 
regulation of the practices of nonpackers. If the Packers and Stock- 
yards Act is so construed by the Federal Trade Commission as to 
provide a loophole through which retail stores or others can escape 
such regulation, the institute believes that the hole should be sate: = 
plugged by appropriate amendment of the Packers and Stockyards 
Act. 

The form of such amendment is a question which can be best con- 
sidered, however, after the Federal Trade Commission itself has taken 
final action on Food Fair’s motion to dismiss, and has defined the exact 
scope of the problem which is presented. 

The Food Fair decision should not be permitted to confuse or ob- 
scure the basic issue presented by this pending Senate bill. 

No one disputes the proposition that the trade practices of the meat- 
packing industry should be subject to supervision and regulation. The 
only question that should be given consideration is by what agency 
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can that regulation be most efficiently, intelligently, and economically 
administered. 

Meatpacking and agriculture are inseparably tied together, and the 
institute is convinced that the knowledge or experience of the De- 
partment of Agriculture make it peculiarly fitted to assume that 
responsibility. 

hank you, sir. 


(The supplemental statement referred to is as follows :) 


SUPPLEMENTARY MATERIAL TO THE STATEMENT OF WESLEY HARDENBERGH, 
PRESIDENT OF THE AMERICAN MEat INSTITUTE 


First 10 companies represent 48 percent of commercial meat production, not 
70 percent as has been represented. 


[Figures are for 1955] 


| First 10 Estimated 
| Commercial | companies’ volume of 
| meat produc-| percent of first 10 
tion (million total companies 
pounds) ! slaughter 2 (million 
pounds) 3 


13, 213 5, 166 
575 

543 

5, 976 


3 | 
oa 12, 260 








. USDA mimeographed report, Total Livestock Slaughter, Meat and Lard wala: 1956, issued 
ay 3, 1956. 


USDA mimeographed report, Report on Current Activities and Problems Under the Packers and 
Stockyards Act, issued Apr. 4, 1957. 


+ Volume in column 1 multiplied by percentages in column 2. 


Percentage of total commercial slaughter represented by first 10 companies 





Percent of total slaughter 


1950 1955 





Cattle és 6 39. 1 
Calves__._-- Stans hiiekm ke eins slecameaa cared 38. 


; 38.7 
Sheep and RIN cc aipiaw ao aecun 73.0 


59.6 





Source: USDA iieinsienehas report, anes on Same Activities and Problems Under the Packers 
and Stockyards Act, issued Apr. 4, 1957. 


Percentage of total livestock slaughter by 4 largest meatpackers has declined 


~ , 
Peak year | 

Item —| 1955 percent 

| 


Year Percent 





Cattle 1927 32 
-| 1887 and 1936 31 
93 58 


Sheep and lambs-. 
H 1936 38 





Source: USDA BE report, Report on Current Activities and Problems Under the Packers 
and Stockyards Act, issued Apr. 4, 1957. 
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The number of wholesale meatpacking plants has increased significantly 


Number of establishments 


Year ee 

Meatpacking) Meat proe- 
plants ! essing plants? 

asthe - 1, 392 1,197 
1947. - é 2, 154 1, 264 
1954____- . 2, 367 1, 529 
Change since 1939 (percent) -- +70 +98 


1 Includes plants which conduct slaughtering operations, most of which also do varying amounts of 
processing. 

2 Includes plants which are primarily engaged in the manufacture of processed meat products and whose 
slaughtering operations are negligible. 


Source: U. 8. Department of Commerce, 1954 census of manufactures, meat products 


Additions to the wholesale meatpacking industry, 1946-56 


Slaughterers Processors and canners 
Year | New | New Modern- New New Modern- Total 
| compa- plants ization compa- plants ization 
| nies added ? | or expan- nies idded? | or expan- 
formed sion formed ! sion 
ae ‘ 128 12 125 34 3 29 331 
St miadaine 121 e 93 4s 2 19 285 
1948__._. aiew 60 12 82 23 ) l4 196 
1949... _. ssieiliete 52 2 i4 15 l 16 13 
1950 36 s s4 19 2 14 163 
1951 18 3 73 17 l 26 138 
1952 13 6 10 16 Y S4 
1953 ; 28 7 75 22 5 17 154 
1954 25 14 SO 18 l 19 157 
1955 25 l 6Y 20 3 23 141 
1956 24 44 103 6 7 1 185 
11-year total 530 111 868 238 30 187 1, 964 
1 Involving the construction of new facilities rather than mere change of ownership 
2 Includes branch houses. 
Source: Compiled from the National Provisioner, weekly trade magazine for the meatpacking industry 
It should be noted that this compilation may not be complete, 
The number of meatpacking establishments has increased sharply since 1939 
Number of Changs 
establishments 
State a ail 
1954 1939 Num ber Percent 
Texas... ‘ 153 66 +87 1 
9 Western States 333 271 63 +-24 
United States total_..___- 2, 367 1, 392 97 +-7/ 


1 Washington, Oregon, California, Montana, Idaho, Wyoming, Nevada, Utah, 


Source: U. 8. Department of Commerce, census of manufactures, meat products, for 1939 and 195 
[From Western Meat Industry, November 1956] 
DIRECTORY OF MEAT PLANTS IN SOUTHERN CALIFORNIA 


This directory, prepared by Western Meat Industry from latest official sources, 
is presented in two sections. The first lists all federally inspected meat plants in 
southern California. The second lists all State inspected plants in the same 
area. Compilation is by county. Only inspected plants are included. Approxi- 
mately 100 additional firms, who perform jobbing, wholesaling, or allied opera- 
tions, but no processing, are excluded since their business does not require inspec- 
tion. 
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SECTION 1——FEDERALLY INSPECTED PLANTS 


(The asterisk before the Federal inspection establishment number indicates 
the firm conducts slaughtering. ) 


Imperial County 
Anza Packing Co. (*345), Post Office Box 586, El Centro. 


Kern County 


Piute Packing Co. (*550), 23030 Wible Road, Bakersfield 
Piute Packing Co. (700), 1500 P Street, Bakersfield 


Los Angeles County 


Acme Meat Co., Ine. (*618), 4866 South Alcoa Avenue, Vernon 

Armour & Co. (*#2AS), 2300 East Olympic Boulevard, Los Angeles 

Atlas Packing Co. (*775), 3501 East Vernon Avenue, Vernon 

Baconette Products Co. (248), 1925 Glendale Boulevard, Los Angeles 

Blue Diamond Commissary Co. (1105), 915 South Arroyo Parkway, Pasadena 

Capital Food Corp.. (519), 1724 First, San Fernando. 

Chun-Wong, Inc. (526), 942 Yale, Los Angeles 

Clark’s Ranch Kitchen (632) 9094 East Las Tunas Drive, Temple City 

Clougherty Packing Co. (*360), 3049 East Vernon Avenue, Vernon 

Coast Packing Co. (*724), 3275 East Vernon Avenue, Vernon 

Colesie Sausage Co. (737), 3249 East 45th, Los Angeles 

Commercial Packing Co., Inc. (*302), 3811 South Soto, Vernon 

Virg. Davidson-Chudacoff Co. (1008), 10551 West Jefferson, Culver City 

Fradelis Frozen Food Corp. (1067), 1236 East Slauson Boulevard, Los Angeles 

Geldin Meat Co., Inc. (620), 2716 East Vernon Avenue, Vernon 

Globe Packing Co. (*603), 11200 Kewan, San Fernando 

Goldring Packing Co., Inc. (*490), 3461 East Vernon Avenue, Vernon 

Grand Taste Packing Co. (359), 4709 Brooklyn Avenue, Los Angeles 

Great Western Packing Co. (*334), 3115 East Vernon Avenue, Vernon 

Harman Packing Co. (*596), 3305 E. Vernon Avenue, Vernon 

High Standard Meat Co. (584), 2959 East 50th, Vernon 

Highland Meat Packing Co. (348), 115 West Santa Barbara, Los Angeles 

Hoffman Bros. Packing Co., Ine. (748), 2731 South Soto, Vernon 

Hygrade Food Products Corp. (12L), 4820 Everett Avenue, Los Angeles 

Hynes Packing Co, (*197), 16400 South Downey Avenue, Paramount 

Ideal Packing Co., Inc. (*312), 3095 East Vernon Avenue, Vernon 

King Meat Packing Co., Ine. (426), 3349 East Packers Avenue, Los Angeles 

Los Angeles Meat Co., Inc. (781), 3315 East Vernon Avenue, Vernon 

The Luer Packing Co. (*128), 3026 East Vernon Avenue, Vernon 

MacBern Provision Co. (1088), 211 West Orange Grove Avenue, Burbank 

Mandarin Food Products, Inc. (322), 746-752 Ceres Avenue, Los Angeles 

BE. B. Manning & Son (*934), 9531 East Beverly Boulevard, Pico 

Oscar Mayer & Co., Ine. (587F), 3301 East Vernon Avenue, Vernon 

Meca Meat Co. (792), 2535 East Vernon Avenue, Vernon 

Metropolitan Hotel Supply Co., division Swift & Co. (83MM), 3751 Jewel Avenue, 
Vernon 

Miro’s Packing Co. (751), 7071 Santa Monica Boulevard, West Hollywood 

Modern Meat Packing Co. (*774), 850 North Shoemaker Road, Norwalk 

Moreno Frozen Foods (1006), 5427 East Washington Boulevard, Los Angeles 

John Morrell & Co (17B), 1335 Willow, Los Angeles. 

Harry Moses Meat Packing Co. (842), 3344 East 45th, Vernon 

Oriental Foods, Inc. (176), 7272 East Gage Avenue, Bell Gardens 

Parker-Cliff Products Co. (1131), 72 East Angeleno, Burbank 

Urban N. Patman, Ine. (530), 26388 East Vernon Avenue, Vernon 

Pride Packing Co., Inc. (*549), 3290 East Vernon Avenue, Vernon 

Procter & Gamble Manufacturing Co. (1108), 1601 West Seventh, Long Beach 

Quality Meat Packing Co. (*661), Alcoa and Packers Avenue, Vernon 

Ruchti Bros. (*749), 10600 Ruchti Road, South Gate 

Salter Packing Co. (*551), 4350 Aleoa Avenue, Vernon 

Southern California Cattle Co. (*306), 3501 Emery, Los Angeles 

Star Packing Co. (*561), 4100 East Bandini, Los Angeles 

State Packing Co., Ine. (*344), 3163 East Vernon, Vernon 
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Survall Packing Co. (*307), 3207 East Vernon Avenue, Vernon 

Swift & Co. (*3CC), 2691 East Vernon Avenue, Vernon 

Union Packing Co. (*305), 3030 East Vernon Avenue, Vernon 

United Dressed Beef Co. (*364), 4360 South Soto, Vernon 

Vienna Sausage Manufacturing Co. (496A), 1106 North La Brea Avenue, Log 
Angeles 

Victory Packing Co. (*E729), 3317 East 45th Street, Los Angeles 

Vitale Food Corp. (908), 9836 West Florence Avenue, Inglewood 

Wilson & Co., Ine. (*119), 960 North Vignes Street, Los Angeles 

Zenith Meat Co. (*898), 2501 E. Vernon Avenue, Vernon 

Zest Provision Co. (*977), 2704 East 45th Street, Vernon 


Orange County 
Bridgford Packing Co. (*619), 1308 North Patt, Anaheim 


Riverside County 


Sieck Pack Co. (*601), 3660 Placentia Lane, Riverside 


San Diego County 


©. & M. Meat Packing Corp. (*329), 2501 Cleveland Avenue, National City 
The Cudahy Packing Co. (*230A), 1001 Buenos Avenue, North San Diego 
National Meat Packers, Inc. (*917), 517 West 24th, National City 


San Luis Obispo County 
Bryan Meat Co. (*693), South River Road, Paso Robles 


SECTION II-—STATE INSPECTED PLANTS 


(The letter and number in parentheses indicate the type of plant—S for slaughter- 
ing, P for processing—and the State inspection establishment number) 


Kern County 


Argo Meat Co. (P 47), 306 Jeffrey, Bakersfield 
Kern Valley Packing Co. (S and p 46), South H, Bakersfield 
Sutherland’s (P 382), 217 Roberts Lane, Bakersfield 


Los Angeles County 


Alaska Meat Co., Inc. (P 210), 1264 East 41st, Los Angeles 

Alexander’s Markets (P 441), 204 Wilson, Glendale 

Allen Hotel Supply Co. (P 287), 451 South Hewitt, Los Angeles, Division of 
Armour & Co. 

Alray Meat Co., Inc. (P 534) , 3336 Union Pacific, Los Angeles 

American Provision Co. (P 247), 1234 South Central Avenue, Los Angeles 

Angelus Meat Co., Ine. (P 208), 3712 South Soto, Los Angeles 

A. & 8S. Meat Co. (P 362), 1909 Orange Avenue, Long Beach 

Atlas Sausage Kitchen (P 329), 10626 Burbank Avenue, North Hollywood 

Ballard’s Sausage House (P 161), 3417 Ocean View Glen, Montrose 

B & M Meat Co. (P 60), 1241 East Anaheim, Long Beach 

B & S Food Products (P 274), 2900 North Main Street, Los Angeles 

Pedro Barreras Co. (P 187), 101 South Kern Avenue, Los Angeles 

J. Baumgarten & Co. (P 347), 1418 Newton, Los Angeles 

Beltran’s Mexican Food Products (P 483), 2748 Whittier, Los Angeles; Beltran & 
Torres Co. (subsidiary) 

Belvedere Market Co. (P 160), 4241 East First, Los Angeles 

Berkshire Sausage Co. (P 233), 3541 West Temple, Los Angeles 

Rayford Camp & Co. (P 387), 11871 West Florence, Culver City 

Caraco Ship Supply (P 305), 1502 Santa Fe, Long Beach ; Caraco’s Quality Meats 
(a subsidiary ) 

Caringella Italian Style Frozen Food Products (P. 401), 14762 Arminta, Panorama 
City 

Carmelita Provision Co. (P 258), 313 North Carmelita, Los Angeles 

Casa Blanca Food Products (P. 480), 2614 South San Pedro, Los Angeles 

Cheese-er-Loin Co. (P 402) , 934 West C, Wilmington 


C1 


C0} 
D 
D 
D 
D 
Ss. 
D 
E 
E 
E 
E 
E 
k 
I 
I 
I 
I 
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Cherry Meat Packing Co., Inc.( P 197), 4017 South Central, Los Angeles 

Choe Meat Co. (P 445), 1348 Channing, Los Angeles 

Chuck’s Wholesale Meats (P 139), 11105 Wilmington, Los Angeles 

Chun Sang Meat Market (P 235), 211 Bellevue, Los Angeles 

Clearbrook Packers, Ine. (P 275), 3311 East Pico Boulevard, Los Angeles 

Collins & Co. (P 205), 1139 East Pico Boulevard, Los Angeles 

Coney Island Chili Parlor (P 440), 40500 South Central, Los Angeles 

Continental Meat Co. (P 398), 1725 West Vernon Avenue, Los Angeles 

Continental Sausage Kitchen (P 182), 1006 Sonora, Glendale 

M. B. Cooper Meat Co. (P 292), 245 West Pomona, Monterey Park; Howmac 
Enterprises (tenant) 

Crawford’s at 5 Points (P 471), El Monte 

Crown Hotel & Restaurant Supply Co. (P 390), 1868 North Lake Avenue, Pasadena 

De Lara Sausage Co. (P 33), 2457 Whittier, Los Angeles 

Delgado Market (P 266), Montebello 

Dependable Meat Co. (P 356), 5102 Fountain Avenue, South Gate 

Dick’s Meat Co. (P 152), 1720 East Anaheim, Long Beach 

S. Dominguez (P 253), 1253 South Lorena, Los Angeles 

Duffy & Co. (P 285), 1603 West Florence Avenue, Los Angeles 

Eastern Grocery Co. (P 410), 734 North Broadway, Los Angeles 

Eastern Provision Co. (P 324), 4311% Brooklyn, Los Angeles 

Ecker’s A-I Kosher Provision Co. (P 283), 6633 West Boulevard, Inglewood 

E133 Market (P 251), 4771 Brooklyn, Los Angeles 

El Rey Sausage Co. (P 278), 1446 North Spring, Los Angeles 

El Zarape Tortilla Factory, Inc. (P 429), 2063 West Jefferson, Los Angeles 

Emilio’s Frozen Foods, Inc. (P 490) , 3990 North Mission Road, Los Angeles 

European De Lux Sausage Kitchen (P 81), 9109 West Olympic, Beverly Hills 

Farmhouse Sausage Shop (P 317), 2608 South Robertson, Los Angeles 

Feiler, Inc. (P 379), 3320 East Vernon Avenue, Vernon; Paramount Co. (a 
subsidiary ) 

Franco’s Mexican Food Products (P 393), 2276 West Pico, Norwalk 

Gaytan’s Packing (P 170), Puente 

Golden State Meat Co. (P31), 857 Traction Avenue, Los Angeles 

Great Eastern Food Products (P 439), 4716 South Normandie, Los Angeles 

R. C. Griffith Co. (P 288), 540 West 15th Street, Long Beach 

Haganah Kosher Provisions, Inc. (P 261), 2136 East Florence, Huntington Park 

Harmel Delicatessen Supplies (P 290), 1129 East Florence, Los Angeles 

Hickorysweet Sausage Co. (P 294), 8768 South Main, Los Angeles 

Hi-Grade Food Distributors, Inc. (P 428) 6052 Maywood Avenue, Huntington 
Park 

Hollywood Meat & Provision Co. (P 158), 7415 Melrose Avenue, Los Angeles 

Geo. A. Hormel & Co. (P 307), 3477 Hunter, Los Angeles 

Huntington Park Meat Packing Co. (P 454), 2630 Bast Gage Huntington Park; 
Choice Meat Packing Co. (a subsidiary) 

L. Hurtado Food Products (P 459), 10356 Graham, Los Angeles 

Hygrade Food Products Corp. (U 70), 2327 Southwest Drive, Los Angeles; 
Kingan, Inc. (a subsidiary ) 

Johnson Meat Co., Inc. (P 458), 971 East Redondo, Inglewood 

Kermin Food Products Co. (P 239), 548 Mateo, Los Angeles 

Klubnikin Packing Co. (S 137), 3425 East Vernon, Vernon 

Kold Kist, Inc. (P 299), 5329 East Washington, Vernon 

Kruse & Son (P 358), Monrovia 

La Bay-Tilka Food Products (P 473), 4151 South Main, Los Angeles 

La Manda Market (P 388), 2526 East Colorado, Pasadena 

Larry’s Sandwiches, Inc. (P 389), 9014 Lindblade, Los Angeles 

John Larson Meats (P 173), 416 North Western, Los Angeles 

Leader Steak & Provision Co. (P 385), 8611 Venice Boulevard, Los Angeles 

Le Del Meat Co. (P 95), 1790 North Main, Los Angeles 

Lee Packing Co. (P 364), 3837 South Anderson, Los Angeles 

W. L. Lee (P 419), 3301 Trinity, Los Angeles 

Leo’s Quality Foods (P 373), 8911 South Avain, Los Angeles 

Little Joe’s (P 238), 900 North Broadway, Los Angeles 

Los Angeles Catering Co. (P 198), 354 North Gifford, Los Angeles 

Los Angeles Trade Co. (P 340), 675 North Spring, Los Angeles 

Lynwood Meat & Provisions (P 414), Lynwood 

Market Basket (P 483), 6014 South Eastern, Los Angeles 
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Mashler’s Meat & Provision Co. (P 219), 4867 South Central, Los Angeles 

Max’s Food Processing (P 282), 13810 Gaviota, Long Beach 

McCoy’s Markets (P 394), 17602 South Bellflower Boulevard, North Long Beach 

Meadow Farms Sausage Co. (P 289), 6215 South Western, Los Angeles 

Menefee Sausage Co. (P 412), 4151 South Main, Los Angeles 

Midwest Pork Products Co. (P 304), 11208 South Avalon Boulevard, Los Angeles 

Milano Sausage Factory (P 327), 806 North Broadway, Los Angeles 

Miller Sandwich Co, (P 466), 1501 Daisy, Long Beach 

Milstead Meat Co., Inc. (P 409), 592 West Avenue 28, Los Angeles 

A. Mitchell & Son (P 267), 8329 Long Beach Boulevard, South Gate 

Modern Meat Packing Co. (P. 122), 18370 Obispo, Long Beach 

Morgan Tamale Factory (P 462), 1853 East Anaheim, Long Beach 

New Eastern Market Co. (P 54), 665 North Broadway, Los Angeles 

New General Market (P 248), 412 Alpine, Los Angeles 

New Temple Meat Co. (P 217), 4158 Brooklyn, Los Angeles; Achs Corned Beef 
(a tenant) 

Noonan’s Rib Rancho (P 206), 8615 South Figueroa, Los Angeles 

Ohio Home Style Sausage (P 449), 117—B North Second Avenue, Arcadia 

Okeh Caterers (P 448), 7221 South Atlantic Avenue, Bell 

Omaha Meat Co. (P 383), 1355 West Long Beach, Long Beach 

Ortiz Food Products (P 481), 3122 Whittier, Los Angeles 

Pacific Meat & Provision Co. (P 453), 4660 Valley Boulevard, Los Angeles 

Pacific Pork Products (P 67), 8931 South Vermon, Los Angeles 

Peoples Sausage Co. (P 220), 1152 East Pico Avenue, Los Angeles 

Pocino & Sons, Frank (P 291), 2410 North Broadway, Los Angeles 

Pontrelli & Sons (P 408), 1013 Alpine, Los Angeles 

Purity Sausage Co., Ine. (P 165), 409 Centinella Avenue, Inglewood. 

R-Bow Foods, Inc. (P 396), 401 West Rosecrans Boulevard, Compton 

Ramona’s Food Products (P 242), 6900 South San Pedro, Los Angeles 

Ranchers Meat Co. (P 484), 1301 East First Street, Los Angeles 

Rath Packing Co. (P 308), 2809 East 44th, Vernon 

R. C. Provision Co. (P 446), 1016 Victory Place, Burbank 

J. H. Robertson Co. (P 456), 5238 Vineland, North Hollywood 

Rosen Meat Packing Co., Inc. (P 100), 2677 East Vernon, Vernon 

Roth’s Markets, Inc. (P 468), 12925 South Cerise, Los Angeles 

Safeway Stores, Inc. (P 164), 1925 East Vernon, Los Angeles 

San Pedro Frozen Food (P 254), 1503 Center, San Pedro 

Santa Fe Importers (P 407), 1401 Santa Fe, Long Beach 
Sav-On Meat Co. (P 269), 6612 Eighth Avenue, Los Angeles; Chicago Meat 
Products, Inc. (a subsidiary ) 

Schirmer Sausage & Meat Co. (P56),919 West Hadley, Whittier 

Otto Schirmer Sausage Kitchen (P 259), 905 West Jefferson, Los Angeles 

Schneider Kosher Continental Meat Products (P 270), 1851 East 66th, Los Angeles 

Schreiner’s Fine Sausage (P 230), 2101 West Magnolia, Burbank 

Selecto Sausage Co. (P 211), 2905 East First, Los Angeles 

Shopping Bag Food Stores (P 450), 3100 Foothill Boulevard, La Crescenta 

Don H. Smith & Sons (P 487), 10419 Venice Boulevard, Los Angeles 

Southern California Casing Co. (P 293), 2602 East 26th, Los Angeles 

Southern Food Products Co. (P 475), 1341 Kast Washington 
Angeles 

Sparrer Sausage (P 252), 1341 East Washington, Bellflower 

Squaw Foods (P 301), 2005 West 15th, Long Beach 

Stanhoke Foods, Inc. (P 472), 4545 Manhattan Beach Boulevard, Lawndale 

Star Provision Co. (P 360), 1203 East Sixth, Los Angeles 

Sterns Barbecue (P 140), 12658 Washington Boulevard, Venice 

Stokes Chili & Tamale Co. (P 295), 1045 Venice, Los Angeles 

Strobel’s Sausage Kitchen (P 320), 2525 East Anaheim Boulevard, Long Beach 

Superior Food Products Co., Inc. (P 296), 351 North Avenue 21, Los Angeles 

Supermarket Kitchens, Inc. (P 476), 5650 West Centinela 
Angeles 

Tarzana Food Co. (P 303), Tarzana 

Thorndike’s Custom Meats (P 134), 63114 West Anaheim, Long Beach 

Torres & Rubalcava Sausage Factory (P 343), 28121%4 Whittier 

Toores & Sons (237), 460 North Ford Boulevard, Los Angeles 

United Market Co. (P 151), 959 North Yale, Los Angeles 

T-Save Meats, Ine. (P 432), Tarzana 
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Vie’s Pella Bologna (P 279), 21364 South Alameda, Long Beach; R. Drummond 
& Sons (a tenant) 

Vizearra’s Mexican Foods (P 400), 11160 South Atlantic, Lynwood 

Von’s Grocery Co. (P 75), 5500 West Jefferson, Los Angeles 

Wheatfield Foods (P 183), 8516 Melrose, Los Angeles 

Williams Custom Curing (P 223), 3734 Broadway Place, Los Angeles 

Wing Chong Lung Co. (P 297), 922 South San Pedro, Los Angeles 

XInt Spanish Food Co. (P 350), 4301 Valley Boulevard, Los Angeles 

Young’s Market Co. (P 77), 431 South Central, Los Angeles 


Orange County 


Alex Foods, Inc. (P 212), 1201 North Lemon, Anaheim 

Alpha Beta Food Markets (P 108A), 1111 Fullerton Road, La Habra 

Alpha Beta Packing Co. (S and P 108), 17311 Nichols, Huntington Beach 

Celia’s Tortillas (P 286), 916 Stafford, Santa Ana 

El Charrito Tamale Co. (P 391). El Modena 

Herman Koenig (P 184), 408 North Angeles, Anaheim 

Santa Ana Packing Co. (S and P 38), 11666 East Dolsa, Santa Ana 

Sarina Tamale Factory (P 378), 2218 West Fifth, Santa Ana 

Star Corned Beef Co. (P 351), 314 West First, Santa Ana; Tico’s Taco Shop (a 
tenant ) 

Western Taco Co. (P 461), 642 West Chapman, Orange 


Riverside County 


Butcher Boy Meat Co. (P 463), 2840 Eighth, Riverside 
Desert Provision Co. (P 467), Banning 

Olsen Meat Co. (P 201), 4505 Howard, Riverside 

Palo Verde Meat Packing Co. (S 27), Blythe 

Temecula Meat Packing House (S and P 366), Temecula 


San Bernardino County 


C. K. Packing Co., Ine. (S and P 154), Box 214, Upland; Walker's Markets, Ine. 
(a tenant) 

E15 De Mayo (P 167), 10122 Turner Avenue, Cucamongs 

Klapp’s Packing House Market (S 172), 12619 South Euclid, Ontario 

La Carreta (P 457), 1031 North Mount Vernon, Colton 

La Tolteca Tamale Factory (P 380), 579 North Mount Vernon, San Bernardino 

Otto’s Sausage Kitchen (P 284), 1382 East Highland, San Bernardina 

Ozzie’s Wholesale Meats (P 369), 555 Valley View, San Bernardino 

Sage’s Complete Markets, Ine. (P 430), Base Lane and E, San Bernardino 

San Bernardino Sausage Co. (P 57), 7759 Victoria, Highland 

Smith Packing Co. (S and P 101), 1143 South E, San Bernardino 

Victor Valley Packing Co. (S 128), Stoddard Wells Road and Route 18, 
Victorville 

Z& R Sausage, Inc. (P 319), 10918 Cherry, Fontana 


San Diego County 


Arbo Frozen Meat Products, Inc. (P 339), 1341 India Street, San Diego; Me- 
Farland Food Products, (a tenant) 

Best Ever Meat Co. (P 87), 636 East Chula Vista, Chula Vista 

Bradshaw Meats (P 392), 375814 30th, San Diego 

Central Meat Co. (P 276), 1811 C, San Diego 

Cuyamaca Meats, Inc. (S and P 65), 1200 West Main, El Cajon 

El Charro Tamale Co. (P 374), 244 North Orange, Escondido 

Hamilton Meat Co. (P 277), 825 Imperial, San Diego 

Powers Sausage Co. (P 234), Nestor 

San Diego Commission Co. (P 477), 3233 Kurtz, San Diego 

San Diego Food Specialties Shop (P 280), 404 Third, San Diego 

Superior Meat Co. (P 386), 322 Fifth, San Diego 

Talone Packing Co. (S 32), Box 728, Escondido 

Triangle Market Co. (P 44), 441 10th, San Diego 

Wright Packing Co. (S 89), 2510 Cleveland National City 
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San Luis Obispo County 


American Refrigeration Co. (P 455), 241 Pismo, San Luis Obispo 
Atascadero Tamale Factory (P 375), Atascadero 

Berkemeyer Market (P 231), 1021 Chorro, San Luis Obispo 

San Luis Meat Co. (S 123), Box 250, San Luis Obispo 

United Meat Market (P 40), 714 Higuera, San Luis Obispo 


Santa Barbara County 


Danny’s Tamale Kitchen (P 300), 586 Milpas, Santa Barbara 

Fiesta Tamale Shop (P 384), 727 Chapala, Santa Barbara 

Jordano’s, Ine. (P 262), 85 West Canon Perdido, Santa Barbara 

La Tolteca (P 474), 614 East Haley, Santa Barbara 

Santa Maria Meat Co. (S 218), 13895 East Donovan Road., Santa Maria 


Ventura County 


Ventura Meat Packing, Inc. (S and P 14), Saticoy 


[From Producers Cooperation, published by Chicago Producers Commission Association, 
Chicago, IIL, Apr. 17, 1957] 


YIELD AND GRADE SELLING 


Yields and grade selling results in the loss of bargaining power for the live 
stock producer—the turning over of the supply to the buyer with no price estab- 
lished. This method was devised not to sell livestock, but to furnish a basis for 
encouraging the production of hogs that would compete for a specialized mar- 
ket—the export pork trade from Canada to the British Isles. Its adaptation to 
the pricing of livestock came as an afterthought. 

Too late farmers and livestock producers in Canada discovered that selling 
on a yield and grade basis destroyed their competitive market and gave them 
little or no voice in the price they received for their hogs. The system resulted 
in two major disadvantages: 

No competitive bidding; only payment by the packer who slaughters the 
livestock. Since each particular lot of livestock may be worth more to a given 
buyer on any certain day than it is to other buyers, the yield and grade system 
eliminates any possibility for the producer to determine which buyer would pay 
the most for his livestock. 

As a result, the seller is at the mercy of the slaughter’s generosity. Actually, 
it amounts to slaughtering on a cost-plus basis with the producer assuming all 
the risk, including the financing of the raw materials—the livestock. This isa 
far cry from our present day highly competitive livestock marketing system in 
the United States. 

Lower general price levels: The lack of competition to obtain supplies often 
results in the packer paying lower prices for livestock, which, in turn, allows too 
many inefficient packers to stay in business at the expense of the livestock 
producer. 

COMPETITION SUPPORTS MARKET 


Let’s compare this with our present terminal marketing system which func- 
tions on the basis of getting the livestock to the buyers that can make the best 
use of it and consequently pay the highest price for it. This system makes 
packers compete in the open market for volume of livestock to kill. Packers 
need volume in order to make the most efficient use of their available labor and 
facilities and thus hold down their processing cost per unit of meat produced. 

Under our present system, we are witnessing the ability of small- and 
medium-sized packers with modern, efficient plants to compete with the larger 
packers, both regional and national. Meatpacking in the United States today 
is perhaps the only big industry in the country in which many small- and 
medium-sized units are able not only to hold their own, but often to do better, 
relatively, from a profit standpoint, than most of their larger competitors. 

Would these packers turn the meat over to the retailer, tell him to go ahead 
and sell it, to deduct his expenses and profit and send the balance to the packer? 
That would be just as sensible and practical as the system of selling on a yield 
and grade basis would be for the livestock producer. 

It won’t happen here overnight, but looking back, Canadian livestock pro- 
ducers have found that yield and grade is not something that will go away 
if you turn the other cheek. 
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Earnings record of 77 primary meat-producing companies, 1954-55 


———— 





Item Item 1955 1954 


| 
Pereent of net sales: 
9 national packers. -.-_-...._.-.-- 
¥8 regional packers -_ 
23 sectional packers... 


Percent of total assets—Con. 
7 local packers - 3. 57 


| 77-company average 
| | Percent of net worth: 
9 national packers 
77-company average 18 regional packers_- 
23 sectional packers___.___- oka 


Percent of total assets: 27 local packers 


y national packers 
77-company average 








6.33 | 4. 45 


Source: Financial Results of the Meatpacking a diasienns 1955, by adie M. Lewis and J. Russell Ives. 


Earnings record of 25 meat-processing companies, 1954-55 


| | 
Item 1955 | 1954 | Item 





Percent of net sales: Percent of net worth: 
16 sausage manufacturers _--__ k t 16 sausage manufacturers._...| 16.99 16. 31 
9 other meat processors 9 other meat processors 14. 30 12. 44 


25-company average 
Percent of total assets: 
16 sausage manufacturers 
9 other meat processors 


25-company average 





Source: Financial Results of the Meatpacking Industry, 1955, by Gases M. Lewis and J. Russell Ives 


Senator O’Manonry. Do I understand this to mean that in the 
opinion of the Meat Institute, the food chains should not be per- 
mitted.to escape regulation by the Federal Trade Commission by pur- 
chasing a packing plant ? 

Mr. Harpenpercu. We think no one should be permitted to escape 

ulation by whatever means they may choose to follow. 

Senator O’Manoney. Do you want the food chains to be regulated 
by the packers, or by the Federal Trade Commission ? 

Mr. HarpenperGcu. Personally, I have no choice. I think up to 
now they have been under the Federal Trade Commission, and as far 
as we are concerned, we would be quite willing to see them left there. 

Senator O’Manoney. But the American Meat Institute is an ad- 
visory body, and we humbly beg your advice now. Do you think 
it would be best, in the interest of the distribution of foods, that the 
food chains and the supermarkets should be subject to the Federal 
Trade Commission Act, the Robinson-Patman Act, and the Clayton 
Act, and unable, by use of the definition which is included in the 
Packers and Stockyards Act, to escape that jurisdiction ? 

Mr. Harpvensercu. We do. We feel they should not be permitted 
to escape regulation. 

Senator O’Manoney. Are you willing to suggest an amendment 
to the definition of “packer” contained in the Packers and Stock- 
yards Act? 

Mr. Harpensercu. We would like to see the decisions of the Fed- 


eral Trade Commission before we suggest what the language of such 
an amendment might be. 
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Senator O’Manonry. Of course, Congress is a legislative body and 
can improve the law. Sometimes it does not succeed in its attempt, 
I will acknowledge. However, if, as I understand you to say, in 
this Food Fair case, that chain was enabled to escape its responsi- 
bility under the Federal Trade Commission by reason of the defi- 
nition of a “meatpacker” in the Packers and Stoe kyards Act, do you 
believe we ought to amend the Packers and Stockyards Act ? 

Mr. Harpensercu. We do. 

Senator O’Manonry. You do? 

Mr. Harpenseran. Yes, sir. 

Senator O’Manoney. Thank you very much. I appreciate that. 

Mr. Harpensercu. Our position being, Senator, we do not want 
to see anyone escape regulation. 

Senator O’Manoney. What about the modification of the consent 
decree ? 

Mr. Harpensercu. That is not a matter on which the American 
Meat Institute — a policy. It affects three packers, as we under- 
stand it, and we have no policy on it. 

Senator O’Manonry. The AMI has no policy on that subject at 
all? 

Mr. HarpenperGu. As I understand it, it is before the courts and 
is not a matter of legislation. 

Senator O’Manonery. You leave it to our judgment as to whether 
or not it is a matter of legislation ? 

Mr. Harpensneren. Glad to. 

Senator Dirksen. Mr, Chairman, may I suggest: Mr. Brown may 
have some supplemental suggestions to make to the committee, or 
recommendations from the legal standpoint, and I think he should be 
free to submit to the committee any memorandums or statements that 
he has. 

Senator O’Manoney. Oh, yes. I am planning to hold a session this 
afternoon. 

Off the record. 

( Discussion off the record. ) 

Senator O’Manonry. On the record. 

The committee, then, will stand in recess until 2:30 o’clock this 
afternoon, and we hope to proceed expeditiously. 

(Whereupon, at 12:05 p. m., the committee recessed, to reconvene 
at 2:30 p.m., the same day.) 


AFTERNOON SESSION 


Senator O’Manoney. The committee will be in order. Mr. McHugh, 
you were about to ask some more questions, I think. 

Mr. McHven. Mr. Hardenbergh, do you have any other additional 
statements which you or counsel wish to make in connection with your 
proposal for correcting this loophole ? 

Mr. HarpENBERGH. ‘T think I would like to ask Mr. Brown to com- 
ment, sir. 

Mr. Brown. Yes. I think I would like to say this, sir. The position 
of the institute is that no industry should be able to avoid a regulation 
to which it is otherwise subject by virtue of an interest in or ac quisition 
of a nominal interest in a pac king comp: iny. If that situation is found 
to exist when the Food Fair decision case reaches the Commission for 
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a final determination, the institute would certainly support any 
amendment that was necessary to take care of that loophole. 

Mr. McHveu. Do you have any suggestions as to how that might 
be handled ¢ 

Mr. Brown. Well, I think there are two things I could say in that 
respect. First, I don’t think that it is proper for one industry to 
attempt to suggest a form of regulation of another industry. 

Second, I don’t think that the problem is defined at the present 
time. In other words, we know what the examiner has held in his 
initial decision. We don’t know what the final decision of the Com- 
mission will be. It doesn’t seem to me that you are able to sink your 
teeth very firmly into the problem until you know exactly what the 
problem is. 

Mr. McHveu. If the large meatpacking companies should be success- 
ful in getting a modification of their decree before the district court, 
and they thereafter elect to go into the food-retailing business, as the 
law now stands, would this not permit them to operate under one set 
of rules which is wholly different from the set of rules which governs 
the conduct of their competitors in the retail field? 

Mr. Brown. It seems to me, Mr. McHugh, that, as matters now stand, 
that probably would be the result. Whether it is a fortunate or un- 
fortunate result I am not prepared to state at the moment. It is not a 
situation that is absolutely unusual. Obviously, you have interstate 
business subject to certain regulations where intrastate business is not 
subject to the same regulations. 

Mr. McHueu. But in this case isn’t it true that the result would be 
two separate sets of rules for people who are in actual competition with 
each other, doing exactly the same kind of business ¢ 

Mr. Brown. If that occurs, it seems to me it is something that would 
probably require additional consideration. It seems to me that that is 
a problem basically perhaps of working out some compr omise between 
Agriculture and the Federal Trade Commission. That is not un- 
common. 

Senator O’Manonry. Wouldn't you go along with me in the judg- 
ment that such a diversity of public regul: ition would in fact mean the 
breakdown of regulation in the public interest ¢ 

Mr. Brown. No. I can’t quite go that far, Senator, because you have 
overlapping jurisdiction and different regulations at the present time 
in some areas. 

Senator O’Manonery. Let me put it to you this way, then. Mr. 
McHugh premised his question upon the assumption that the packers’ 
request to modify the consent decree would be granted. Now, I want 
to take another hypothesis. Suppose the ruling of the Federal Trade 
Commissioner is correct that the food chains cannot be regulated by the 
Federal Trade Commission because they have a 20- percent interest in 
a packing plant. Would that not result in breaking down all the 
grocery regulations which the Government now has in ‘the interests of 
the public ¢ 

Mr. Brown. Well, I tried to make myself clear on that. I would 
agree that if the decision of the hearing examiner becomes the final 
order and decision of the Board, that it would create a situation that 
would call for correction. Now, the precise form of the correction is 
ening that I do not think anyone is in a position to suggest at 
this time 
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Senator O’Manoney. I am not asking you to make the recommenda- 
tion on that. I think we have already made one, of course, you under- 
stand. But I am merely trying to determine if you have come to the 
same conclusion as that to which I have come, namely, that the sus- 
taining of the examiner’s opinion would mean that regulation against 
unfair and deceptive trade practices would be at an end so far as the 
national grocery chains are concerned. 

Mr. Brown. No. I think that we walk along the same road up toa 
certain point, but we don’t reach the same destination. I say it would 
create a situation 

Senator O’Manoney. You don’t know who your client is going to be 
yet. [ Laughter. | 

Mr. Brown. That is true, too, Senator, but again I want to say that 
we create a situation that will be unfortunate. I don’t think it would 
mean the breakdown of regulation, but I think it would create a situa- 
tion that would call for correction. 

Senator O’Manoney. Do you want to ask any more questions, Mr, 
McHugh? 

Mr. McHveu. Would you agree, Mr. Brown, that if this bill be- 
comes law, the loophole that has been referred to here would be cor- 
rected and there would then not be the problem of two different sets 
of rules for people competing with each other ? 

Mr. Brown. As a matter of fact, that isn’t precisely so, and I 
can point out wherein you create another diversion. 

Mr. McHveun. In substance, though, with reference to the principal 
number of actual cases, isn’t it a fact ? 

Mr. Brown. It would be true as far as, let’s say, the chainstores are 
concerned. Then you would have still dual regulation of Agriculture 
and the Federal Trade Commission in connection with your posted 
marketing operations because you would then have Agriculture con- 
trolling the buying activities of packer buyers because they are regis- 
tered as dealers under section 3. You would have the Federal Trade 
Commission controlling the principals of those buyers under section 2. 
So you would have a divergent regulation of the same activities in 
that area, which is a very important area, if this bill were passed. 

Mr. McHven. You are suggesting there is a possibility of some 
area of overlapping. 

Mr. Brown. Yes. There would be a very definite area of overlap 
left there. 

Senator O’Manonry. There are three hypotheses upon which this 
question may be propounded. The first two have already been given; 
one, Mr. McHugh’s, if the consent decree is granted; the second, my 
own, if the Federal Trade Commission examiner’s judgment is upheld. 

Now, the third hypothesis I want ot present is this: If the exam- 
iner’s decision is upheld and the consent decree is modified, then would 
it not follow that the grocery business of the chains and the grocery 
business of the packers would be without regulation either under the 
Packers and Stockyards Act or the Federal Trade Commission Act ? 

Mr. Brown. If the supposition which you make became a reality, 
which parenthetically I consider inconceivable, it might then be that 
you would have the grocery chains subject to regulation by Agricul- 
ture, whereas you would having your packing houses subject in some 
areas to regulation by the Federal Trade Commission. 
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Senator O’Manoney. How would you get the grocery chains under 
control of the Agriculture Department ? 

Mr. Brown. If they are not subject to regulation by the Federal 
Trade Commission it is only because that area has been occupied by 
Agriculture. So, if they are not subject 

Senator O’Manoney. No, no, no. It is only because the packers’ 
lobbyists wrote in a cute definition of “packing” in the Packers and 
Stockyards Act. That is why. The escape hole was created by the 
packers and the food chains have gone through it. 

Mr. Brown. Well 

Senator O’Manoney. And they are biting at your ears, may I say. 

Mr. Brown. Senator, I can’t agree with your conclusions, may I 
say. I am sorry to say that, because I would like to. But I think that 
the 

Senator O’Manionry. Thank you very much. 

Mr. Brown. I think that the question of the escape is in a later 
clause of the Packers and Stockyards Act, which says that to the 
extent that Agriculture under the Packers and Stockyards Act occupies 
a certain regulatory area, that area is preempted. Now, if they don’t 
occupy that area, other regulatory agencies are not preempted. The 
Federal Trade Commission would not be preempted unless Agricul- 
ture is occupying this area. So you would still have that, whether it 
be a chain or store or anyone else; you would still have them subject 
to some regulation. I am not saying it would be a perfect type or be 
logical, but at the same time they would be subject to regulation. 

Senator O’Manonry. When was the consent decree issued ¢ 

Mr. Brown. I would have to go back into the minds of persons who 
anteceded my connection with the business. It was issued very ob- 
viously because a complaint was filed —— 

Senator O’Manonry. I was just getting at the date. Iam searching 
my own mind too. 

Mr. Brown. 1920. 

Senator O’Manoney. I think we are all agreed on that. 

Mr. Brown. That is correct. 

Senator O’Manoney. When was the Packers and Stockyards Act 
signed ? 

Mr. Brown. 1921. One year after. 

Senator O’Manoney. May 1921, a year after. When the Packers 
and Stockyards Act became law, therefore, the packers were not en- 
gaged in the grocery business. 

Mr. Brown. Four packers weren't. 

Senator O’Manoney. Four packers? 

Mr. Brown. Five. 

Senator O’Manonry. Was the regulation of groceries placed in the 
Packers and Stockyards Act? 

Mr. Brown. No; certainly not. 

Senator O’Manonry. How can you get it in, then, now, without 
an amendment ? 

Mr. Brown. It was not placed in the Packers and Stockyards Act 
per se. 

Senator O’Manoney. All right. Let me pose the question again. 
Assuming now that the consent decree is modified, how is the Agri- 
culture Department, without an amendment of the law, going to take 
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up the regulation of the grocery business that the four packers would 
undertake! 

Mr. Brown. Well, now, let me backtrack a minute, because I don’t 
think the consent decree has anything to do with the jurisdiction of 
Agriculture over grocery chains or any other group. That is 

Senator O’Maunoney. Only to this extent, that when it was issued, 
the packers were divested of ownership in the grocery- distributing 
facilities. 

Mr. Brown. Not packers as such. Only the packers that were 
subject to the decree. So you still have the situation existing as to the 
others. 

Senator O’Manoney. All right. 

Mr. Brown. Now, Agriculture would obtain jurisdiction through 
the argument that was made in the Food Fair case; namely, that it 
was the intent of Congress at that time for Agriculture to control the 
trade practices of packers in all of their ramified operations—the 
packing industry, packing activities, and other activities. 

If that were so, and a chain store, grocery outlet, anyone else, is 
defined as a packer, then under that interpreation of the ta W, Agri- 
culture has regulatory power over all of its activities. 

Senator O’Manoney. Then we would have to say to Secretary Ben- 
son, “Look out now, Mr. Secretary, see what is headed your way. If 
the four packers get these grocery chains back, then you have got to 
expand your activities under the Packers and Stockyards Act so as 
to take over the regulation of the packers and the food chains in their 
local distribution of food products.” 

Mr. Brown. That is a second important, but nevertheless separate, 
question. It seems to me that the basic question raised by this 
bill—— 

Senator O’Manonry. Let’s answer this second important question 
before you go back to the basic one. 

Mr. Brown. Well, I think that it is entirely true, if I understand 
your question correctly, Senator, that if a large number of the packers 
went into the chain business—and bear in mind they can do it today 

regardless of the amendment of the consent decree—— 

Senator O’Mauoney. That is beside the issue. 

Mr. Brown. Except that the issue can arise independently of the 
consent decree. 

Senator O’Manoney. It can arise independently, but it could also 
arise if this consent decree is modified, and the four packers can go 
in it, and since they are asking for it, you would think they would 
want it. 

Mr. Brown. The question arises—the question would arise if any 
packers went into that line of business. Now, it might be that revo- 
cation or armament of the consent decree would bring that about, or 
it might be the action of packers independently of it. If that is done, 
it certainly would create a regulatory problem for Agriculture, and 
one that I assume Agriculture would want to take a long, serious look 
at, and one that might very well call for legislation, but that is sep- 
arate and apart from the question as to which regulatory agency 1s 
best qualified and equipped to regulate the pac king industry. 

Senator O’Manoney. We are not talking about the packing indus- 
try now. We are talking about the grocery-distributing industry. 
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At the present time, the Federal Trade Commission regulates the 
groceries. 

Mr. Brown. That is correct, sir. 

Senator O’Manonry. If both of these movements succeed which 
have been undertaken, one by the food chain and the other by the four 
packers, then it follows, it seems to me, clearly, that the Department 
of Agriculture will be clothed with the nec essity of undertaking an 
utterly new sort of enforcement, which is the enforcement whic h the 
Federal Trade Commission has lost through the recent Food Fair 
decision and the jurisdiction it hasn’t followed up in the case of the 
packers because, for the most part, the packers were not engaged in 
the grocery business. 

It was only the big fellows that were engaged in that. 

Mr. Brown. Under one alternative, Agriculture might have to un- 
dertake new regulatory power. Under the other alternative, the 
Federal Trade Commission might have to undertake new regulatory 
power. The same thing is true with respect to either, and I 

Senator O’Manonny. Without any additional legislation ? 

Mr. Brown. That may happen, because the question of the entry 
of a packer into the retail distributing business is not dependent upon 
the amendment of the consent decree. 

Senator O’Manonry. The Federal Trade Commission is without 
jurisdiction because the firm owns 20 percent of a packing plant. 

Mr. Brown. You are assuming that the initial decision of the ex- 
aminer will be the final decision of the Commission. 

Senator O’Manoney. That is right. This whole discussion is on 
that assumption. 

Mr. Brown. If that is true—— 

Senator O’Manonery. So there is no Federal Trade Commission 
regulation of that grocery business ? 

Mr. Brown. Of that particular business; that is true. 

Senator O’Manoney. All right. Now, on the other hand, if the 
four packers get their consent decree modified, and go immediately 
into the grocery business in order to compete with the food chains, 
how is the Department of Agriculture going to regulate them? 

Mr. Brown. Under the interpretation of the Packers and Stock- 
yards Act accepted in the Food Fair case by the hearing examiner, 
this is—you are asking me really for a legal opinion rather than a 
factual statement. 

Senator O’Manonery. And no fee paid, either. 

Mr. Brown. I’m sorry. Accepting that interpretation, Agriculture 
would have the power to regulate both those food chains. 

Senator O’Manoney. Do you accept that argument by the ex- 
aminer ? 

Mr. Brown. I refuse to stick my neck out on that. He has, in my 
opinion, a literal interpretation. ‘Whether it is a practical interpre- 
tation is open to question. 

Senator O’Manoney. If you will pardon me for a moment, I want 
to read a little article from Supermarket News of Monday, April 15. 
This comes from Cleveland, dated April 14, and it was written by 
Mr. Art Garel. 

Any change in the packers’ consent decree which would make it possible for 
major packers to “invade” the retail-food field is opposed by a resolution passed 
by the board of directors of the Super Market Institute last week. 
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The resolution claimed “forward integration would permit the packers to be 
free of all effective Government controls against unfair compeition; would 
enable the packers to destroy independent competition that is the consumer’s 
soundest safeguard on price.” 


These words have a familiar ring to them. You know how difficult 
it is to make legislation when you find that the interests coming before 
you use all the arguments of the liberal when they think it will do 
them any good, or the arguments of a “Modern Republican” when 
they think i it will do them : any good, and they fall back on the argu- 
ments of the dinosaurs when they really are backed into a corner and 
are facing regulation. 


Packers would be inclined to favor their own retail stores in any period of 
meat shortage, the resolution indicated in a sentence stating, “In any situation 
of shortage, it (retail ownership) would threaten the entire structure of free 
competition.” 


How these supermarkets love free competition. 


Major meatpackers are seeking modification of a 1920 consent decree which 
prohibited them, among other things, from engaging in retailing. 

Outside the brief mention in the resolution that packers who owned retail 
stores would be “free of all effective Government controls against unfair com- 
petition,” SMI took no official notice of the jurisdictional problem involved of 
how much Government control there will be over retail food chains which own 
their own meatpacking plants. 

Unfair merchandising practices of meatpackers are controlled by the Agri- 
culture Department rather than by the Federal Trade Commission, which has 
jurisdiction over all other food-processing and distributing industries. 

The Agriculture Department has officially indicated that the definition of a 
“meatpacker” is so broad that more than 11,000 retail stores of 14 chains may 
be outside of FTC jurisdiction over unfair and discriminatory practices. 

Don Parsons, SMI executive director, said the jurisdiction problem had been 
discussed by the board, but that no action had been taken because this is a 
legislative matter and SMI shies clear of taking stands on pending legislation. 


Now, just think of that. Is that the rule of the AMI, Mr. Hor- 
denbergh? Oh,no,ofcourseno. [Laughter. | 


He added, however, he felt sure a survey of individual board members and 
SMI operators attending the convention would be that “similar business ac- 
tivities should be under similar Government control.” 

A spot check of supermarket operators at the convention, however, indicates 
that this problem—which has upset Food Industry Trade Association officials 
in Washington—has created scarcely a ripple throughout the rest of the country. 

The majority questioned indicated that they were unaware of or had only 
vaguely “heard” of the program. As a group, the operators are too busy with 
the daily business of operating their stores to bother with Washington ac- 
tivities, with most feeling this is the job of trade associations, they indicated. 

The small minority, which concerns itself with activities in Washington, 
however, is aware of the problem and extremely perturbed. These operators 
say flatly they can visualize their being driven out of business by their com- 
petition being able to engage in activities which would be prohibited except 
for the jurisdictional loophole. 


What was that poem of Robert Burns: 


Oh, would some power the gift would gie’ us, to see ourselves as others see 
us. 


Let the trade associations sit and ponder. 


The heading that I saw over this story was along the lines of: 


“Supermarkets Resolve To Keep the Packers in Their Places as 
Suppliers of Meat.” 


Are you willing to accept that position ? 
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Mr. Brown. Well, I don’t think that we are in a position to speak. 

Senator O’Manoney. Don’t you think your best way out would be 
to go along with Senator Watkins and myself and settle this matter 
with one little bill that puts the whole matte rof regulating unfair 
competition in the Federal Trade Commission where it was originally 
placed ? 

Mr. Brown. Regretfully, Senator, I think I can speak for Dr. 
Hardenbergh, as well as myself, and say we can’t agree with you. 

Mr. Davies. Speak for me, too. 

Senator O’Manonry. Are there any other questions ? 

Mr. McHvuen. Mr. Brown, do you think there should be two dif- 
ferent sets of rules for determining what constitutes unfair advertis- 
ing in the oleomargarine business, depending on whether the company 
is a packer or nonpacker Q 

Mr. Brown. Mr. McHugh, I would say that it would be preferable. 
Obviously, it is preferable to have 1 regulation, 1 set of rules, but you 
can’t always accomplish all of your objectiv es. I think that, generally 
speaking, where you have conflicting regulations by 2 agencies there 
is considerable liaison between the 2. There is liaison between Food 
and Drug and Agriculture, between Agr iculture and Justice, between 
Justice and Federal Trade Commission, and I don’t think that you 
will find any difficulty in accommodating the views of different agen- 
cies that have different regulatory power where they impinge in a 
common area. That is not unusual and I don’t think it is difficult to 
accomplish. 

Mr. McHveu. The only substantial difference would occur if, 
fact, in practice there exists a rather strict enforcement of the eulaie 
advertising portions of the act as against one branch of the industry 
whereas on the other hand you are faced with little or no enforce- 
ment on the other ?¢ 

Mr. Brown. That is always a possibility. Sometimes an antitrust 
office in one section of the country doesn’t enforce as rigidly as an 
antitrust section in another section of the country. The situation 1s 
one that you do not defend, but it is a situation that arises in connec- 
tion with all enforcement activities. 

Mr. McHven. Do you think the Department of Agriculture has 
been properly diligent in attacking unfair advertising in the oleo- 
margerine business | by meatpackers ¢ 

Mr. Brown. Frankly, I am not qualified to speak. [ really have 
little knowledge of the problem, and I don’t know the answer. 

Senator O’Manonry. Don’t you draw a little unrealistic picture 
when you talk about the 20 field offices of the Department of Agricul- 
ture? They are all in the stockyards. They are not in a position to 
be readily accessible to the communities in which the chainstores 
operate. 

Mr. Brown. Well, now, once again it seems to me we are confusing 
the issue as to whether or not the Department of Agriculture is com- 
petent and qualified to regulate the packing industry, where its offices 
are located or whether they should go forward—— 

Senator O’Manoney. It is much more simple than that, Mr. Brown. 
The situation which confronts this committee is simply this one: When 
the Federal Trade Commission Act was originally passed, it was freely 
designed to give that Commission jurisdiction over unfair trade prac- 
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tices. There can be no doubt about that. The Packers and Stock- 

yards Act was brought about as a result of a long investigation by the 
Federal Trade Commission. You are too young to remember. I saw 
Mr. Heney 

Mr. Brown. Thank you. 

Senator O’Manonry. Mr. Heney at work; and as one lawyer speak- 
ing to another, I will say to you that he knew his profession. That 
investigation was held at the order of President Woodrow Wilson, 
and it was so effective that the Department of Justice brought the anti- 
trust cases against the big packers, which they were unwilling to fight. 
They adopted the consent-decree rule. 

Now, it took a long time to complete the divestiture, because they 
went through every court in the land. They used every legal device 
that was possible, and if my memory serves me correctly, more than 
20 years after the consent decree was rendered, the last divestiture 
under the decree was made. They held on, and held on, and held on. 

That was the situation under which this thing grew up. The 
packers, when the Packers and Stockyards Act was passed, found an 
escape from the Federal Trade Commission. It was written into the 
new law, under this agrument that, of course, the Department of 
Agriculture, dealing with agricultural subjects, has jurisdiction over 
all antitrust offenses that may be committed by anybody engaged in 
agriculture. I think, frankly, that is not sound sense or sound logic, 
It is just a jury lawyer’s plea, and so now we have the new develop- 
ment of the chainstores. I have got it right in my own town. The 
other day National Tea Co. bought Miller Co. National Tea Co. had 
only recently, last Christmas, been purchased by western interests— 
an international grocery chain operating in Great Britain, Canada, 
South Africa, and elsewhere. Those are the fellows who are creating 
your 20-percent ownership worry. If we don’t find some way of 

regulating the chains, the packers will find themselves not only without 
their retail facilities but also as only suppliers of the supermarkets. 
That is not a condition which is in the public interest, as I see it, and 
that is why I said to you the other day, when I met you first, Mr. 
Hardenbergh: why don’t you come and join us and help us put this 
bill through ? 

Mr. Harpensercu. Senator, may I make 2 comments; or at least 1? 

Senator O’Manoney. Certainly. 

Mr. Harpensercu. While we can’t agree with you on the transfer of 
jurisdiction, we certainly do agree with you on stopping up the loop- 
holes, and if there is anything we can contribute to your thinking on 
that or to the committee or the Department, we will be glad to do what 
we can, although, as Mr. Brown pointed out, we think ‘the question of 
regulating another industry is not too much our business and we 
don’t like to get involved in it any more than we can to the extent 
of being helpful to all concerned. 

Senator O’Manonery. I thank you very much, Mr. Hardenbergh. 
We are very much obliged to you for your testimony and your patience 
on the queries we have had. 

Mr. Collins, have you any suggestions before we leave? 

Mr. Cortins. If I may, Mr. Chairman, I would just like to raise 
one question of either Mr. Brown or Dr. Hardenbergh. 

As I understand the institute’s position, as indicate ed in the supple- 
mental statement of Dr. Hardenbergh, the institute is opposed to any 
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present amendment which would transfer jurisdiction to the Federal 
Trade Commission. If there is to be any amendment, it is desired 
to be under the Packers and Stockyards Act. That is true; ; isn’t it? 

Mr. HarpenpercH. Yes. 

Mr. Cottrns. Then you say you would prefer that any congressional 
action should be delayed until after the decision by the F ederal Trade 
Commission in the Food Fair case? 

Mr. Brown. Yes. I think our position is this, sir, that there are 
two questions presented: First, should the activities of the packing 
industry be subject to regulation by the Federal Trade Commission 4 
Our answer to that is “No” under any circumstances. We see no reason 
for that. 

Now, there has been brought up within recent weeks a rather novel 
situation indicating the possibility of the evasion of normal regula- 
tory power by virtue of what I would call a nominal interest in a 

acking company. We do not think that any industry should be 
permitted to avoid regulation by any agency to which it would other- 
wise be subject, merely because of acquisition of an interest, a nomi- 
nal interest, in a packing company. If that situation is created by 
virtue of the final decision of the Federal Trade Commission, we 
think that it should be met by an amendment at that time. 

Mr. Corurins. In other words, you would prefer the delay of any 
legislation by the Congress pending the outcome of this decision by 
the Federal Trade Commission. 

Mr. Brown. Well, it seems to me that that is practical, sir. Ob- 
viously you could move in advance and suggest legislation but—— 

Senator O’Manoney. Mr. Brown, before you complete your answer, 
T don’t want you to be led into a trap by Tom Collins. You know he 
is on the staff of the Judiciary Committee, and we are struggling 
with a monumental bill to increase the number of courts because we 
are told that there is so much business in the courts that it can’t be 
disposed of in a decade unless we appoint many more judges. 

All he is leading up to is snapping the whip ‘and saying, “So you 
want this 10- year delay before there is any regulation at “all.” 

Mr. Brown. No, no. I assume that the Federal Trade Commis- 
sion will press on the Food Fair case within a period of weeks. That 
would be my judgment; and when I say “weeks,” a month or 2 
months or 3 months. It would seem to me you would be in a better 
position to draft legislation at that time, knowing what the decision 
is and what the reasoning of the Commission is, than trying to draft 
legislation before the Commission acts. That is my only thought. 

“Mr. Coutins. I was just going to observe to the ‘chairman that the 
Standard of Indiana case has been in litigation approximately 16 
years. 

Senator O’Manonry. There are others who practice the same 
theory. You can avoid regulation by litigation. 

Mr. Brown. I certainly do not suggest that. If there were such 
delay, obviously I think action would have to be precipitated. 

Senator O’Manonry. I was talking about the Standard Oil case. 

Mr. Chumbris, have you any questions ? 

Mr. Cuumprts. No questions. 

Senator O’Manonry. Mr. Frischknecht. 

Mr. Friscuxnecut. I don’t think so. I think you have done a 
very adequate job, Mr. Hapsennergy. 
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Senator O’Manonry. Mr. McHugh? 

Mr. McHueu. No, Senator; that is all. 

Mr. Brown. Senator, if there is any additional information called 
for by virtue of what is said later in the course of these hearings, 
may we have leave to file additional papers ? 

Senator O’Manonry. Of course. You may file any additional 
papers you want, and I am sure you will patronize our very efficient 
reporters and buy a copy or two. 

Mr. Brown. Certainly. 

Mr. Davies. We are already doing that. 

Senator O’Manoney. If you want to suggest any amendments, 
grammatical amendments or amendments of style, we will be 
very glad to receive them. 

Mr. Brown. Thank you, sir. 

Senator O’Manonry. And any additional testimony. 

(The following letter was submitted for the record :) 


MAYER, FRIEDLICH, SpIEsS, TIERNEY, BROWN & PLATT, 
Chicago, Ill., May 29, 1957. 
Re S. 1356 hearings. 
Hon. Josepu C. O’MAHONEY, 
Chairman, Senate Judiciary Subcommittee of Antitrust and Monopoly, 
Washington, D.C. 

Dear SENATOR O’MAHONEY: When appearing before your committee on May 20, 
I referred to the practice followed by the Department of Agriculture of handling 
a large portion of its regulatory burden under the Packers and Stockyards Act 
by informaal conference and agreement, and to the effectiveness of that pro- 
cedure. You asked at that time if I would supply further information, giving 
examples of such regulatory action. I have since discussed the matter with Mr. 
Millard J. Cook, formerly Chief of the Packers and Stockyards Division of the 
Production and Marketing Administration of the Department of Agriculture, 
who appeared before your committee as a witness in earlier hearings, and the 
following information has been supplied and verified by him. The practices re- 
ferred to occurred on various different markets and were engaged in by differing 
groups of packer buyers, dealers, commission men, or others. 

1. On a number of markets packer buyers permitted speculators to purchase 
a large part of the livestock being offered for sale before actively engaging in 
the direct purchase of such livestock themselves. Thereafter, purchases made by 
these specualtors were resold at a markup to the packer buyers. It was felt that 
such practice was indicative of an absence of competitive bidding and in each 
instance where it existed its discontinuance was accomplished through the in- 
formal conference with packer representatives and the other parties involved. 

2. On certain markets packer buyers made it a practice to buy from specula- 
tors lots of hogs of mixed weights and quality while refusing to bid on mixed 
lots offered by commission firms. The Packers and Stockyards Division was 
able to correct what it considered to be an improper buying practice through 
informal conference. 

3. A somewhat similar condition involved the purchase of hogs previously ac- 
quired by specualtors from commission firms at a discount because of being 
piggy or polyarthritic. Packer buyers in certain instances were purchasing 
such hogs from speculators at prices prevailing for hogs of good quality while 
refusing to buy such hogs from commission firms except at a discount. 

4. At some markets packer buyers would bid only on hogs or lambs in the 
alleys of certain commission men and would not bid on comparable lots of hogs 
or lambs being offered for sale by other commission firms. The Packers and 
Stockyards Division took this to be in the nature of a distribution of receipts with 
elimination of adequate competitive bidding. 

5. On several occasions it was alleged that buyers for a packer declined to bid 
on specific consignments of livestock forwarded to a second market when such 
livestock had already been bid upon but not sold at the first market at which 
it was offered for sale. 

6. Packers on one major market contacted producers directly, demanding 
refunds from the purchase price of certain lots of livestock as to which the 
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packers contended slaughter results were unsatisfactory. The livestock in 
question had been bought outright and unconditionally from commission men. 

7. Packer buyers on some markets made it a practice to inform each other 
of the prices which they paid, purchases made, and the prices being asked by 
commission firm salesmen. It was felt by the Packers and Stockyards Division 
that the exchange of price information might act as a restraint upon competitive 
pidding, and was therefore improper. 

8. Packers with plants located adjacent to major terminal markets sometimes 
refrained from placing their own buyers on the market. Purchases were made by 
local dealers who might in turn resell a part of the livestock acquired to such 
packers. The Packers and Stockyards Division took the position that packers 
so located should maintain their own buyers on the market and not give their 
main competitors a free hand in bidding. 

9, In a number of instances, individual buyers attempted to influence commis- 
sion firm salesmen by indicating that they would not thereafter purchase any 
livestock from such salesmen unless the lots then under consideration were sold 
in line with the packer buyer’s offers. 

10. In certain instances it was found that packers were paying truckers to 
use their influence to induce producers to sell their livestock direct to the packer 
in question rather than to consign it to a public market. Such relationship be- 
tween the packer and trucker was not disclosed to the producer. 

11. In at least one instance, and possibly more, a packer who was planning to 
purchase a public livestock auction market and to function at such market as 
the selling agent of producers, was advised that the Packers and Stockyards Di- 
vision would not approve such a purchase. The proposed purchase or purchases 
were not made. 

12. After World War II some seventy-odd packers, after discontinuing the use 
of Federal meat grading, proceeded to market their products with a stamp simu- 
lating the Federal meat-grading stamp. Informal discussions resulted in a dis- 
continuance of this practice. 

13. Many complaints have been received and informally processed by the Pack- 
ers and Stockyards Division with respect to the allegedly misleading character 
of statements or reproductions appearing in packers’ advertising copy and also 
in the labeling of packers’ products. 

14. Similarly, the Packers and Stockyards Division has in the same manner 
processed complaints that the method of packaging of certain packers’ products 
tended to conceal the quality of the product. In the packaging of bacon it was 
contended that certain packers so arranged the bacon in the cellophane wrapping 
as to conceal the large proportion of fat. 

The foregoing are examples of practices which the Packers and Stockyards 
Division considered to be in restraint of trade or to constitute unfair trade prac- 
tices, improper acquisitions, improper labeling, deceptive advertising, and price 
discrimination. In every instance the practice complained of was terminated 
following informal conference and discussion. 

Again let me take this opportunity to thank you for your courtesy to Mr. 
Hardenbergh and myself in the conduct of the hearing. It was a pleasure to ap- 
par before your committee, and I am hopeful that we were able to suggest con- 
siderations which may be of value to you and the other committee members. I 
not believe that there is any real difference in our objectives and am hopeful 


thata method of accomplishing them can be worked out which will be satisfactory 
to all. 


Very sincerely yours, 
H. TEMPLETON Brown. 

Mr. Harpenpercu. Before you close the record, may I make one very 
trief statement ? ; 

Senator O’Manonery. Yes, indeed. 

Mr. Harpennercu. On behalf of Mr. Brown, Mr. Davies, and my- 
elf, 1 would like to say we appreciate greatly the very fair, friendly, 
ud courteous treatment we have received before this group today, and 
ve thank you for the opportunity, the very generous opportunity, 
provided to us to present our views to you. 
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Senator O’Manonry. We didn’t want to shut anybody off. 

Mr. Harpensercu. You have done a very fine job for us. 

Senator O’Manonry. Thank you very much, sir. 

The committee will stand in recess at the call of the Chair. 

(Whereupon, at 3:40 p. m., the committee adjourned at the call of 
the Chair.) 
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THURSDAY, MAY 15, 1957 


Untrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND Monopo.iy 
OF THE COMMITTEE ON THE J UDICTARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:25 a. m., in room 
155, Senate Office Building, Senator Joseph C. O’Mahoney presiding, 

Present: Senator O’Mahoney. 

Aso present: Wilbur D. Sparks, attorney, Antitrust; Peter Chum- 
bris, counsel for minority, Antitrust ; Tom Collins, professional staff 
member; Carlile Bolton- Smith, counsel to Senator Wiley; and Dr. 
Reed L. Frischknecht, legislative assistant to Senator Watkins. 

Senator O’ Manonty. CG: all the first witness, 

Mr. Sparks. Mr, McFarland. 


STATEMENT OF ARCHIE PAUL McFARLAND, PRESIDENT AND 
GENERAL MANAGER, ARCHIE McFARLAND & SON, SALT LAKE 
CITY, UTAH 


Mr. McFartanp. Mr. Chairman and members of the committee, my 
name is Archie Paul McFarland. I am president and general man- 
ager of Archie McFarland & Son 

Senator O’Manonry. Are you the father or son? 

Mr. McFartanp. I am the son; the grandson. 

Senator O’Manoney. All right, sir. 

Mr. McFaruanp. A meatpac ing company in Salt Lake City, Utah. 
Our company was established in 1910 by my grandfather, Archie 
McFarland. He was shortly joined by my father in the company, 
who became president in 1936 after the death of my grandfather. I 
became active in the company in 1932, and after the death of my 
father in 1952 I became president. 

I have worked in all departments of the company from livestock 
buying to administration of policies. Our growth has been gradual 
and profit: able until Swift & Co. took over the American Packing & 
Provision Co. at Ogden within the past few years. Since that time 
Swift & Co. has proceeded to dominate our market. It has been said 
by good authority that Swift set aside over a million dollars to be- 
come established in every butcher shop in the intermountain area. 
Since that time, Swift has used every trick in the book to monopolize 
the livestock market in the intermountain area and to dominate the 
sles of meat and meat products. 

In the lamb market i in our area, Swift has placed a man at every 
point of sale, and it is almost impossible to purchase live lambs at a 
price that will show a profit. During the past 3 to 4 weeks, at 2 large 
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auction sales in Idaho where we usually buy lambs, Swift was buying 
lambs at $2 per hundredweight over the going market, to keep us out. 
This type of buying is being conducted by Swift throughout our area 
in the cattle market. When they want cattle, they buy them at any 
price. 

In the local hog market, Swift has set the prices at $1 over the 
national hog m: arket at Omaha. This is especially true at the Ogden 
market where the Swift plant is located. A study of the daily live- 
stock market will bear out these price differentials. 

On the other end of the business, that is, the dressed and processed 
meats, Swift is also very active in what we feel are unfair selling 
practices. 

The National Provisioner magazine publishes a daily market report, 
This publication has become known as the meatpackers’ bible, and 
until lately was used by all large packers in pricing pork products. 

Senator O’Manonry. By whom was it known as the meatpackers’ 
bible ? 

Mr. McFarianp. The meatpacking industry. 

Senator O’Manoney. Have you heard people so refer to it? 

Mr. McF artanp. Right. 

Senator O’Manoney. Over what sort of a period? 

Mr. McFaruanp. Oh, the past 10 or 15 years. 

Senator O’Manonry. You want the committee record to show that, 
in your opinion, the National Provisioner magazine makes market 
reports which are of the type that Swift & Co. likes to have made? 

Mr. McFaruanp. Yes. 

Senator O’Manoney. Is that what you mean? 

Mr. McFartuanp. Yes. I believe in the past they have used those, 
I know they have used those reports as a guide, as a selling guide. 

Senator O’Manoney. How do they work up these reports? 

Mr. McFaruanp. From the daily market, the Chicago daily market 
on hogs. 

Senator O’Manonry. Do they represent the actual market price or 
do they represent the market price which is manipulated for the pur- 
pose of driving the oe hog packers out ? 

Mr. McFarianp. Well, I always believed that they were used as 

legitimate market quotation. 

Senator O’Manonry. As a legitimate market quotation ? 

Mr. McFaruanp. Yes. 

Senator O’Manonry. Then may I ask you whether the National 
Provisioner magazine is the meatpackers’ bible so far as Archie Me- 
Farland & Son is concerned ? 

Mr. McFartanp. Well, we try to follow it. 

Senator O’Manonry. You have tried to follow it? 

Mr. McFaruanp. We found out years ago that that was the way the 
product was being sold to our customers on 1 the west coast. 

Senator O’Manonry. Have you been successful in following it? 

Mr. McFartanp. Up until the last few months. 

Senator O’Manoney. What interrupted the scheme of things? 

Mr. McFartanp. Well, the packers have been dumping products 
into our area at under the quoted Chicago price, and the arrange 
ment 

Senator O’Manonry. The packers? Whom do you mean by the 
“packers” ? 
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Mr. McFaruanp. I mean the national packers. 

Senator O’Manonry. You mean the big packers / 

Mr. McFaruanp. Yes. 

Senator O’Manonry. You mean Swift? 

Mr. McFartanp. Swift, Armour, Cudahy, Wilson. 

Senator O’Manonry. You mean they were selling below market 
for purposes that would serve the interests of the big packers that 
were doing it ? 

Mr. McF artanp. I would say that is true. 

Senator O’Manonry. That is what you mean ? 

Mr. McFaruanp. Yes. 

Senator O’Manonry. All right, sir. 

Mr. McFartanp. During the last few weeks we have found Swift 
selling fresh pork loins, spareribs, and legs and bellies at prices sub- 
stantially below the published market prices. 

Senator O’Manoney. That is, below the prices published in the 
National Provisioner magazine? 

Mr. McFaruanp. Right. I have copies of invoices where they and 
other national packers have been selling pork loins from $3 to $6 per 
hundred pounds under the published market. 

Senator O’Manonry. Do you have those with you? 


Mr. McFartanp. I don’t have them with me, but I have them. I 
can get them. 


Senator O’Manonry. Have you presented them to the committee 
staff ? 


Mr. McFartanp. No; but I will. 
Senator O’Manoney. You will do that, please ? 
Mr. McFaruanp. Yes. 


(Invoices are as follows :) 


WESTERN STATES MEAT PACKERS ASSOCIATION, INC., 
Washington, D. C., May 31, 1957. 
Senator Josepn C. O’MAHONEY, 

Senate Office Building, Washington, D. C. 


Dear SENATOR O’MAHONEY: During the hearings on S. 1356, you asked Paul 
McFarland, president, Archie McFarland & Son, Salt Lake City, Utah, to present 
certain invoices and market information to the committee. Reference to the 
invoices is found on page 609 of the transcript dated May 15, 1957. 

I have received these invoices, etc., from Mr. McFarland, and at the sugges- 
tion of your staff I am enclosing the data with this letter with a brief explana- 
tion of each enclosure. 

(1) The first enclosure is a page from the National Provisioner, dated May 11, 
1957, listing the Chicago provision markets for May 8, 1957. You will note that 
the National Provisioner listed fresh pork loins on that date, 12 pounds or less, 
in job lots, at 46 to 47 cents a pound. This is the established market price Mr. 
McFarland referred to. 

(2) The next set of enclosures consists of four invoices from Archie MecFar- 
land & Son showing sales of pork loins in line with the Chicago price as 
follows: Invoice dated May 5, 1957, for pork loins at 46 cents per pound. Two 
invoices dated May 6, 1957, for pork loins at 46 cents per pound. Invoice dated 
May 7, 1957, for pork loins at 46 cents per pound. 

(3) The next invoice enclosed is from Cudahy Packing Co., North Salt Lake, 
Utah dated May 7, 1957, on pork loins at 4814 cents per pound. 

(4) The last invoice is from Wilson & Co., Salt Lake, May 7, 1957, on pork 
loins at 43 cents per pound. 

This is an example of the practices of the big packers in the Salt Lake City 
area to sell meat products at prices below the market to capture the meat 
business while injuring their competitors. 

Sincerely yours, 
L. BLAINE LILJENQUIST. 
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Mr. McFaruanp. By this means, Swift is keeping pork loin prices 
distressed. Some major packers are constantly selling either pork 
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loins, smoked hams, bacon, and picnics at what we call dumping 
rices. 

It is believed by the trade in Salt Lake City that Swift is furnish- 
ing frozen meat cases to Albertson Chain Stores in violation of the 
yackers’ consent decree and in violation of the Packers and Stock- 
yards Act. 

* Senator O’Manonry. What do you mean by frozen meat cases? 

Mr. McFarianp. The cases in which they display the frozen meat in 
the markets. 

Senator O’Manonry. You mean the large packers ? 

Mr. McFartanp. Right. 

Senator O’Manoney. Has any complaint been made to the Depart- 
ment of Agriculture about that? 

Mr. McFartanp. Yes. 

Senator O’Manonry. When? 

Mr. McF artanp. Two or three months ago. 

Senator O’Manoney. By whom? 

Mr. McFaruanp. By ourselves, through the Western Meat Packers 
Association. 

Senator O’Manonry. Have you a copy of the complaint ? 

Mr. McFaruanp. Mr. Liljenquist ? 

Mr. Linsenquisr. Senator O’Mahoney, I believe that was one of 
the complaints that is in that file of ‘complaints that Mr, Forbes 
is making available to the committee. 

Senator O'Manoney. If it isn’t, let’s see about it. 

Mr. Lawweneuist. I will check on that and see. 

Mr. McFarianp. It has also been reported that Swift & Co. owns 
an interest in the Albertson chain. If this is true, Swift & Co. owns 
an interest in the Albertson chain. If this is true, Swift & Co. is 
engaging in the retail grocery business. 

Senator O’Manoney. It is reported where? 

Mr. McFaruanp. It is reported in our area. 

Senator O’Manonry. By word of mouth or by printed report / 

Mr. McFartanp. No printed report. It is in the trade. 

Senator O’Manonry. You mean it is current information dissemi- 
nated by word of mouth in the trade ? 

Mr. McFaruanp. Yes. 

Senator O’Manonry. Has anybody ever looked it up to determine 
whether or not it is a fact ? 

Mr. McFarianp. I would have to ask Mr. Liljenquist. 

Senator O’Manonry. How about that, Mr. Liljenquist ? 

Mr. Linsenquisr. I do not recall, Senator, whether that was in- 
cluded in the report that we wrote to the Department of Agriculture. 
Senator O’Mauvoney. That isn’t my question. Mr. McFarland 

says: 





It has also been reported that Swift & Co. owns an interest in the Albertson 
chain. If this is true, Swift & Co. owns an interest in the Albertson chain. 
If this is true, Swift & Co. is engaging in the retail grocery business. 

That is a rather important fact, if it is true. 

Mr. Linsenquist. We had received repo.:ts that it had been—at 
least rumors that they did have an interest 1n the chain. 

Senator O’Manonery. You know there is a difference between 
actual fact and rumor. 
Mr. Tararenoarnisr. Veg, 
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Senator O’Matonry. So if you have any facts on this situation, 
will you please get them for the committee? They would be very 
interesting. 

Mr. Litsenquistr. Yes, sir, Senator; and I think we did ask the 
Department of Agriculture if they might look into that to see if 
there was any truth to it. 

Senator O’Manonery. Will you make a note of that and see what 
we have? 

Mr. Sparks. I will do that, Senator. 

Senator O’Manonry. Very well. We will have to check up, our- 
selves. 

Proceed, Mr. McFarland. 

Mr. McFartanp. A Swift employee is on the Albertson staff. 
There is also evidence that some of the major packers are furnishing 
advertising allowances to the retailers. 

Another unfair trade practice in our area is carried on by Wilson 
& Co. This major packer encloses premium coupons with their meat 
and meat products which can be redeemed by the market owner, 
or purchases by selecting gifts listed in a catalog which the salesmen 
carry. 

I understand that Swift & Co. has recently announced a similar 
giveaway program wherein retail buyers can accumulate points by 
buying Swift products, and receive prizes ranging from household 
appliances to fur coats, automobiles, and trips to Paris. 

Senator O’Manonry. Any freezers? 

Mr. McFartanp. Possibly. 

These and similar gimmicks used by the national packers are unfair 
methods of competition which the small independent packers cannot 
afford to engage in. 

Up until recently, Armour & Co. kept distressing the smoked-meat 
prices in our area by dumping their surplus in Utah. Smoked meats 
have shown a loss at our plant almost continuously for the past 4 years 
as a result of these dumping practices. 

The returns from our sausage division has been seriously hurt. by 
the practice of Swift, Armour, and other big packers to sell sausage 
at cost or below cost to expand their position in the market. Conse- 
quently, we had to sell our product at cost or below to hold our 
customers. 

The big packers have used various methods to dominate the market. 
They especially made use of premiums attached to packages or as a 
coupon enclosed in consumer packages which can be redeemed for 
products ranging from marbles for the kids to fur coats for the house- 
wife. This is in addition to premiums to dealers that buy their 
products as mentioned earlier. 

Swift & Co., is continuously underbidding us in the lamb market 
for business at the wholesale level in the eastern markets, such as 
Chicago and New York. They keep the carlot prices to our longstand- 
ing customers at prices ranging from $2 to $3 per hundredweight un- 
der the United States Department of Agriculture’s daily quotations. 

Senator O’Manonry. How can we see evidence of that? 

Mr. McFartanp. By looking at the carlot prices. 

Senator O’Manonery. Can you furnish car mpevenne 


Mr. McFaruanp. From the United States Department of Agri- 
culture. 
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Senator O’Manoney. Can you point out where this committee 
itself can get them ? 

Mr. McF aruanp. Yes. 

Senator O’Manonery. I don’t want to work the staff too hard and I 
don’t want to go on an investigating chase myself. 

Mr. McFarxianp. We can do that. 

We appreciate that the Department of Agriculture has recently 
commenced to give some attention to the unfair trade practice prob- 
lems in the meatpacking industry. We recognize that it’s impossible 
for the Department to accomplish very much in this direction, how- 
ever, as they do not have sufficient personnel to handle this 
responsibility. 

Accordingly, I recommend to the subcommittee that S. 1356, to 
restore jurisdiction over unfair trade practices in the meatpacking 
industry to the Federal Trade Commission, be approved. 

As I understand it, the authority contained in title II of the Packers 
and Stockyards Act would be taken from the Secretary of Agriculture, 
and the Federal Trade Commission would be given authority to ad- 
minister the same laws in the packing industry as it now administers 
in regulating fair competition in all other agricultural processing 
industries. 

Because the 10 largest companies are now slaughtering approxi- 
mately 68 percent of all livestock slaughtered in federally inspected 
plants in the United States, and are in a position to engage in unfair 
trade practices that will hurt the small packers, I feel it is very essen- 
tial to the small packers that the authority to regulate the industry be 
placed in an agency that has the capacity and the desire to assure fair 
competition. 

Senator O’Manoney. Do I understand by this that your objective 
is not to limit the growth of any packer, but only to limit unfair prac- 
tices by any packer, large or small? 

Mr. McFaruanp. That is right. 

Senator O’Manonry. Do you believe that a small packer should be 
permitted to go unregulated ? 

Mr. McFarianp. No, sir. 

Senator O’Manoney. And to engage in unfair and deceptive 
practices ¢ 

Mr. McFaruanp. No, sir. 

Senator O’Maunoney. So you believe that the big packers, likewise, 
should be, and that these special inducements that you speak of, which 
really result only in underselling the independent packer, should be 
stopped under the provisions of the Federal Trade Commission Act? 

Mr. McFartanp. That is what I believe. 

Senator O’Manonry. How long has your company been operating ? 

Mr. McFartanp. Since 1910. 

Senator O’Manoney. It was then that your grandfather founded 
it? 

Mr. McFaruanp. Right. 

Senator O’Manonery. How large a company is it? 

Mr. McF artanp. Last year we did over $6 million worth of volume. 

Senator O’Manonry. Are your consumers satisfied with your 
product ? 

Mr. McFartanp. Our product has very good acceptance. 

Senator O’Manonry. Is there any charge against you, from any 
source, of inferior product? 
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Mr. McFartanp. No, sir. 


Senator O’Manonry. What steps do you take to provide efficient 
and clean service in the production of the meat you sell to the cus- 
tomer ¢ 

Mr. McFaruanp. Under Federal inspection; that is a part of the 
duties of the Federal inspectors to maintain sanitation within our 
plant, and we have three inspectors. 

Senator O’Manonery. Do you comply with these regulations? 

Mr. McF artanp. Yes, sir. 

Senator O’Manonry. Have you ever been accused of violating the 
regulations ? 

Mr. McFartanp. No, sir. 

Senator O’Manoney. You have not? 

Mr. McFaruanp. No, sir. 

Senator O’Manoney. You find your only trouble is from the under- 
selling in what you describe as unfair practices by the big packers? 

Mr. McFartanp. Right. 

Senator O’Manoney. How about the chainstores? 

Mr. McFartanp. Chainstores is another problem. 

Senator O’Manoney. Are you prepared to discuss that this morn- 


ing? 

Mr. McFartanp. Not at the present time. 

Senator O’Manoney. All right; proceed. 

Mr. McFartanp. The 1956 report of the Secretary of Agriculture, 
on page 32, carried the following report of its regulatory acts. I have 
that here. 

Senator O’Manonry. We have that; don’t we? 

Mr. Sparks. He is going to furnish that to us, Senator. 

Mr. McFaruanp. The report reads as follows: 


An intensified program is being conducted under the Packers and Stockyards 
Act to eliminate unfair, deceptive, and unjustly discriminatory practices which 
restrain or restrict competition or create monopolies at livestock markets. Many 
commission firms and dealers engaged in buying and selling stocker-feeder 
livestock, sows, and sheep were charged during the year with violating the act. 
Records of persons and firms subject to the act were audited. Livestock scales 
were inspected and tested at the 66 terminal markets and 286 auction markets 
posted under the act. At the end of the year, plans were underway for the 


posting of a large number of additional stockyards. 

I am glad to see that the Department of Agriculture is trying to do 
an effective job in eliminating unfair, deceptive, and unjustly dis- 
criminatory practices which restrain or restrict competition or create 
monopolies at the livestock markets. You will note not one word was 
said in the annual report of the Department regarding enforcement 
of fair competition between packers. If S. 1356 becomes law, I believe 
we can expect equally good enforcement of laws dealing with those 
trade practices of meatpackers which relate to the merchandizing of 
meat. 

Senator O’Manonry. Any questions, counsel ? 

Mr. Sparks. Mr. McFarland, has the Department of Agriculture 
made any announcement or placed any action on the record about 
which you know concerning these practices which you have described 
in your statement as being unfair? Have they started to take any 
action that you know of about any of these practices ? 
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Mr. MoFartanp. Not that I know of. The only instance is, I made 
a complaint about some practices in Nevada on one of our sales terri- 
tories. 

Senator O’Mauoney. You filed a complaint? 

Mr. McFaruanp. Yes, sir. They sent out a couple of men and they 
came to our plant and questioned us and then went out and met our 
salesman in Nevada and questioned him for 4 or 5 hours one night, 
and I don’t know what they found—the facts they found. 

Senator O’Manonry. When was this done? 

Mr. MoFartanp. About a month and a half ago. 

Mr. Sparks. You mentioned a number of other practices here. 
Do I understand that, so far as you know, there is no evidence that 
the Department of Agriculture is doing anything about this? 

Mr. McFartanp. I have not seen it. 

Mr. Sparks. This is so far as your own personal knowledge is con- 
cerned ¢ 

Mr. McFaruanp. Yes, sir. 

Mr. Sparks. In your statement you mention that you have been 
selling smoked meats at a loss at your plant for a period of the past 4 
years. Do I understand that you did this in order to meet Armour 
& Co.’s prices as a competitor ? 

Mr. McFaruanp. Right. 

Mr. Sparks. Several times you mention that the big packers are 
selling meat in your area at various prices below the market price, 
as you understand the market price. 

Mr. McFaruanp. Yes, sir. 

Mr. Sparks. Do you know whether or not they are selling meats 
at these prices below the market price in any other areas? 

Mr. McFartanp. I don’t know anything about the other areas. 

Mr. Sparks. So far as you know, are they selling them at the mar- 
ket price in other areas? 

Mr. McFartanp. I couldn’t say that. 

Senator O’Manonry. You don’t know? 

Mr. McFartanp. I don’t know. 

Mr. Searks. That is all I have. 

Senator O’Manonry. Mr. Frischknecht ? 

Mr. Friscuxnecnt. Mr. McFarland, I am Reed Frischknecht, leg- 
islative assistant to Senator Watkins. The Senator couldn’t be with 
us this morning and he asked me to sit in at the hearing. The chair- 
man has invited me, in Senator Watkins’ absence and on his behalf, 
to put to you 1 or 2 questions. 

On page 2 of your statement here, you make the statement: 

It is believed by the trade in Salt Lake City that Swift is furnishing frozen 
meat cases to Albertson Chain Stores in violation of the packers consent de- 
cree and in violation of the Packers and Stockyards Act. 

Have you called this to the attention of the Department of Justice? 

Mr. McFarianp. No; I haven’t. 

Mr. Friscuknecut. Do you think it might be desirabie to call this 
to the attention of the Department of Justice? 

Mr. McFartanp. I was in hopes that the United States Department 
of Agriculture would do this. 

Mr. Friscuknecnut. Would take action under the Packers and 

Stockyard Act? 
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Mr. McFaruanp. Yes; investigate it. 

Mr. Friscuxknecut. You have asked the Department of Agricul- 
ture to investigate this complaint ? 

Mr. McFartanp. Through the Western Meat Packers Association. 

Mr. Friscuxnecut. How long ago was this? 

Mr. McFaruanp. Oh, I would say it has been 5 or 6 months, most 
likely. Yes; sometime last summer or fall. 

Mr. Friscuxnecut. Now, on page 4 of your statement, you quoted 
a short paragraph out of the report of the Secretary of Agriculture. 
This quotation which you used out of the Secretary’s report refers 
actually to matters that relate to title III, do they not, of the Packers 
and Stockyard Act? That is, this relates to practices involving op- 
erations of the stockyard ? 

Mr. McFaruanp. Yes. 

Mr. Friscuxnecut. And it is not your understanding that the De- 
partment of Agriculture would still have authority to carry out the 
activities that they speak of here? 

Mr. McFartanp. That is right. 

Mr. Friscuxnecut. And the point that you were making here was 
that the title II activities, the transfer to the FTC, which is the 
subject of S. 1356, are not mentioned at all? 

Mr. McFartanp. That is right. 

Mr. Friscuxnecut. In other words, as you view the Secretary’s 
report, the omission of any mention of its activity under title IT has 
some significance for the purpose of this bill ? 

Mr. McFaruanp. Yes, sir. 

Mr. Friscuxnecut. Fine. Thank you. 

Senator O’Manoney. Mr. Bolton-Smith ? 

Mr. Bouron-Smiru. I wonder, Mr. Witness, if you have any fur- 
ther information that you can give to the committee with reference 
to your statement that a Swift employee is on the Albertson adver- 
tising s anything about who pays his salary, how long he has 
been there, what he does? 

Mr. McFartanp. Yes. I don’t know the man’s name at this time, 
but our man investigated the situation and found that this man was 
on Swift’s payroll and he acted in an advisory capacity to the Al- 
bertson store, setting up displays on opening of markets and the like. 

Mr. Boutron-Smriru. Is that a rare practice among meatpackers ? 

Mr. McFaruanp. Well, I understand that Swift does that in many 
places. 

Mr. Boruron-Smirn. When they are opening up a market ? 

Mr. McFaruanp. Well, they put a man in the chainstore organiza- 
tion to help the chainstore merchandise, and Swift pays their ex- 
penses, but, on the same hand, Swift also gets the preference when 
the chainstore purchases the meat. 

Mr. Botron-Smiru. Do you know about how long such an adver- 
tising man usually stays in a chainstore? 

Mr. McF. ARLAND. Well, he has been with Albertson stores now since 
they opened up in Utah, which has been 2 years. 

Senator O’Manoney. Do you know his name? 

Mr. McFartanp. No; but I can get it. 

Senator O’Manonery. Would you do that? 

Mr. McFartanp. Yes, sir. 
Senator O’Manoney. Thank you. 
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Mr. Borron-Smitru. That is all. 

Senator O’Manonery. Mr. Chumbris? 

Mr. Crumpris, I have one question. I want to follow up the 
question Mr. Frischknecht asked Mr. McFarland. I think, Mr. Mc- 
Farland, you stated in answer to his question that the Secretary of 
Agriculture didn’t mention anything pertaining to title IJ. It 
shows an inference of the Department of Agriculture investigations 
under that title; is that correct? 

Mr. McFartanp. Yes, sir. 

Mr. Cuumerts. Have you read fully the Department of Agricul- 
ture report of this year; 1957? 

Mr. McFartanp. Of 1956. 

Mr. Cuumpris. Are you familiar with 

Senator O’Manoney. He has read 1956; not 1957. 

Mr. Cuumeris. You have not seen the report that the Department 
of Agriculture has rendered as to its title II activities ? 

Mr. McFaruanp. Not since this annual report came out. 

Mr. Cuumpris. Then if the record shows that the Secretary of 
Agriculture has related in his report some of his investigations and 
findings under title II, then your answer would be different as to any 
inference of inactivity of the Department of Agriculture ? 

Mr. McF aruanp. Well, in our area, we know 

Mr. Cuumerts. I am referring to the report itself. Now we are 
saying that the Department of Agriculture report refused to make 
any citations as to any instances as to title IT. 

Mr. Chairman, the reason I raised this point is, there is a state- 
ment introduced into the record this past week in which the Secre- 


tary of Agriculture peng out how many cases were filed under 


title II provisions, w 
ment of Agriculture. 

Senator O’Manoney. The committee will solve that on the evidence 
which is before it. 

Mr. Cuumpris. That is right. I wanted to bring it to the attention 
of the witness, and I wanted to know whether he was familiar with 
the most recent report of the Department of Agriculture on that. 

Senator O’Manonery. The committee will be familiar with all 
phases of this before we are through. 

We won’t be dependent solely upon Mr. McFarland’s language, 
although he has testified in response to your inquiry that there has 
been no change in Utah, so far as he knows. 

Mr. Friscuxnecut. And this is in spite of the fact that we have 
one of the regional offices of the Packers and Stockyard Branch 
located in Ogden ? 

Mr. McFaruanp. Yes, sir. 

Mr. Friscuxnecut. So one would suspect in the Ogden-Salt Lake 
City area, which would probably have 

Senator O’Manoney. Let’s reserve the argument for the committee 
session. Don’t take it up with the witness. 

Mr. Cuumprts. I have one additional question. You mentioned 
you have sales in Nevada. How many States do you service? 

Mr. McFartanp. We service 5 or 6 Western States, plus 3 or 4 
Eastern States. 


1ich would answer the position of the Depart- 
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Mr. Cuumepris. I just wanted to know the extent of your com- 
pany’s activities. You operate, then, in about 8 States all together— 
5 in the West and 3 in the East? 

Mr. McFartanp. We have sold in most all of the States. 

Senator O’Manoney. Mr. Collins? 

Mr. Corzins. Mr. McFarland, I understand you did $6 million 
volume last year—gross volume; is that correct ? 

Mr. McFaruanp. Yes, sir. : 

Mr. Cotirns. Who is your biggest competitor? Is that Swift & 
Co. ? 

Mr. McFartanp. Swift & Co. 

Mr. Cotirns. Has your volume declined in the last few years asa 
result of Swift & Co.’s moving into that market? 

Mr. McFartanp. I would say our share of the local business has 
declined. Our volume hasn’t declined, but our share of the local 
business has declined. 

Mr. Cottrns. Do you go into the Chicago market at all? 

Mr. McFaruanp. Yes, sir. 

Mr. Cotuis. In competition with the big packers in Chicago? 

Mr. McFartanp. Yes; with lambs only. 

Mr. Cortins. Thank you very much. 

Senator O’Manonry. Thank you very much, Mr. McFarland. I 
like a witness who speaks with a soft voice. 

The next witness 1s Mr. Ernest S. Holmes. 
Mr. Holmes. 


STATEMENT OF ERNEST S. HOLMES, PRESIDENT AND GENERAL 
MANAGER, JOHN R. DAILY, INC., MISSOULA, MONT. 


Mr. Hotmes. My name is Ernest 8. Holmes. I am president and 
general manager of John R. Daily, Inc., Missoula, Mont., a small 
independent meatpacking firm. I have been connected with the com- 
pany for 49 years come this fall, during which time I have had 
intimate experience with the buying of livestock, the merchandising 
of our meat products, and the general management of the company’s 
business. I am president of the Montana Meat Packers Association, 
and also a director of the American Meat Institute. As such, of 
course, I am interested in all matters which affect the general welfare 
of the meatpacking industry. 

I am here to testify in opposition to the proposed transfer of juris- 
diction of the meatpacking industry from the United States Depart- 
ment of Agriculture to the Federal Trade Commission. I wish to 
lodge my objection to S. 1356 with this committee because it is my 
sincere conviction that this proposed transfer is entirely unnecessary 
as a means of enforcing competition in the meatpacking business. 
By the way, 5 of the 7 largest independent slaughterers in Montana 
are opposed to this legislation. 

It doesn’t take supervision by the Federal Trade Commission to 
prove that the meatpacking industry is subject to antitrust laws. 
In the first place, the Department of Justice has the authority to 
enforce these antitrust laws and many, many times has exercised its 
authority, although it appears to me that a lack of convictions of 
meatpackers proves a lack of illegal activity on the part of the 
packers, I fail to see how the Federal Trade Commission would be 
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better able than the United States Department of Agriculture and 
the Department of Justice to prevent unfair trade practices and mo- 
nopolistic acts. In my experience, the USDA supervision of the 
meatpacking industry has been most effective. I think by this time 
most of us realize that since the Packers and Stockyards Act was 
assed in 1921 there has not been one conviction in the industry for 
violation of the antitrust laws. For example, I recall in 1 year that 
the Department of Justice brought 11 major criminal cases involving 
packers of all sizes. ‘These cases were either dropped, dismissed, or 
Jost on trial. That proves to me that primarily the USDA/’s su- 
pervision has been more than adequate. I don’t believe that mo- 
nopoly can possibly exist in that atmosphere. 

I think, however, that it may be desirable to amend the Packers and 
Stockyards Act with language which would define a “meatpacker” 
once and for all. It would certainly clear the air for Congress, which 
seems to be extremely disturbed about the activities of one of the 
cleanest industries in the Nation. It is my firm conviction, based on 
experience, that packers do compete vigorously, and they will con- 
tinue to do so with or without Government regulation. It is the na- 
ture of the industry. 

Senator O’Manonry. What is your definition of a meatpacker / 

Mr. Hotmes. My definition ? 

Senator O’Manonery. Yes. 

Mr. Hotmes. Well, my definition of a meatpacker would be an 
individual or firm that confines their activities to the meatpacking 
business. By that I mean that he shouldn’t be in the retail business. 

Senator O’Manonry. Do you mean that a meatpacker should not 
engage in any business but packing meat ? 

Mr. Horimrs. That is what I believe. 

Senator O’Manonry. You would exclude the meatpacker, then, 
from the production of products that have no relation to meat, the 
byproducts of the animals? Is that what you mean ? 

Mr. Houmes. Well, I am not too familiar with that part of the 
business. 

Senator O’Manonry. With what part of the business are you 
familiar ¢ 

Mr. Hotmes. Well, I am familiar with the slaughtering of live- 
stock, the manufacturing of sausage, the curing of pork products, 
and the selling of the cured and fresh products as handled through 
the industry. 

Senator O’Manonry. The selling of cured and fresh products—do 
you conduct that on the wholesale or retail level ? 

Mr. Hotmes. Well, we conduct 95 percent of our business through 
the wholesaler. However, we do have one retail market. 

Senator O’Manonry. To whom do you sell wholesale ? 

Mr. Hotmes. We sell the restaurants, hotels and what we call the 
butcher shops. We sell everybody that retails meat. 

Senator O’Manoney. How large was your output measured in 
dollars last year 

Mr. Hotmes. Well, I can’t remember for sure, but it was some- 
where between one and a quarter and one and a half million dollars. 

Senator O’Manoney. How long have you been a director of the 
American Meat Institute ? 

Mr. Hotmes. I believe this is my 11th year—10th or 11th. 

































































344 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 





Senator O’Manonry. You have found competition in the industry} 
Mr. Hotes. I would say so. I have found plenty of it. 
Senator O’Manoney. You have found plenty of competition? 
Mr. Hotmes. Plenty of competition in the buying of livestock and 

selling of meat products. 

Senator O’Manoney. You mean by that, that Montana cattle grow. 
ers have been able to get better prices for their animals than you 
have paid ? 

Mr. Hotmes. No; we have to pay up to the market value of the 
stuff or we don’t get it. 

Senator O’Manoney. How is the market value fixed ? 

Mr. Hotmes. How is it fixed ? 

Senator O’Manonry. Yes. 

Mr. Hotmes. Well, it is fixed, to the best of my knowledge, by the 
buyers. They compete in it. They have an auction market in Mis. 
soula, and they compete in that market and then they contact the 
individuals. 

Senator O’Manonry. Am I correctly advised by your statement 
that your opinion is that competition exists in the meat business, 
in the purchase of livestock and in the sale of the finished produet, 
because the Department of Agriculture has not successfully prose. 
cuted anybody for unfair practices? 

Mr. Hotmes. Well, I don’t know as to that. All I know is that it 
has been my experience in the 49 years that I have been in the busi- 
ness that we have plenty of competition. 

Senator O’Manonry. From whom do you have that competition! 

Mr. Homes. There are about 10 or 12 active buyers in our market 
there, and that includes the major packers and all of the local packers. 
Then we have order buyers that buy the livestock and send it out 
of the State, out to California and all over the country. 

Senator O’Manonery. Proceed. 

Mr. Hotmes. For example, in our area there are 10 to 15 packers, 
both local and national, who are competing for the livestock pro- 
duced in this area, and also competing in the selling of meat and 
byproducts. These animals are bought either directly from the pro- 
ducers or through the local auction market here in Missoula. We 
have a need for 50 to 75 head of cattle a week in our business, and 
since I buy most of these cattle myself, I am in perfect position to 
see these other buyers competing with me for this livestock. In the 
past 20 years or so, with trucks and radio market news reports, the 
livestock man is in a good position at all times to get full value for 
his livestock. 

We slaughter between 200 and 300 hogs a week. My company an- 
nounces on radio station KGVO, Missoula, at 6:45 a. m. and again 
at 12:45 p. m., daily, what we are prepared to pay for fat hogs in 
the various weight ranges delivered to our plant. Thus, the pro- 
ducer of hogs in western Montana can decide for himself whether he 
wants to sell us the hogs or send them somewhere else. 

When it comes to selling our meat products, I also am perfectly 
aware of the fact that our prices have to be in line with the other 
fellow’s or we won’t get the business. You've no doubt heard the 
statement that because meat is perishable you either sell it or you 
smell it. This single fact does more to enforce competition than 
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all the Government regulations in the world. This applies to all 
ackers, regardless of their size. 

I realize that in presenting this tranny it is not my place to be 
asking the questions. Even so, I can’t help but wonder why it is that 
some ‘people are so anxious to protect us small packers from the so- 
called big packers. 

Senator O’Manoney. I will tell you. I have had so many com- 
plaints from the growers of livestock about the poor prices they are 
getting for livestock that they asked for legislation of this kind. 
That is why this legislation has been endorsed by so many of the or- 
ganizations of livestock producers, including the national growers. 
Even the National Cattlemen’s Association asked that there should 
be an amendment of the law. They make it a little bit more explicit 
than you do. You ask for an amendment of the definition of “meat- 

ackers” for a purpose. 

Now that is the reason. I don’t know what we are going to do 
with the little stockmen who are being driven off the range in Wyo- 
ming because they say they don’t get competitive prices. 

Mr. Hotmes. They sure get it out in our country. I don’t know 
what they get in W yoming. 

Senator O’Manonry. I say that because you say it is not your 
desire to ask a question. 

You may proceed. 

Mr. Hotmes. My company certainly hasn’t suffered from this so- 
called monopoly or alleged unfair trade practices of our “big competi- 
tors.” As a matter of fac t, we think we've done a pretty good job of 
building a successful local business, which is something the advocates 
of this bill seem to think is not possible. 

I don’t believe a packer, big or little, need fear competition if he 
follows sound managerial principles and sees to it that he runs his 
own business in a businesslike way, and is sure that he is doing a good 
job instead of worrying about what his competitors may be doing. 
Also, I don’t think the fellow who is minding his business and doing 
a good job of it, as many meatpackers are, needs very much in the 
way of supervision by the Government. In our business, competition 
tends to minimize the possibility of bad practices. 

Senator O’Manonry. Do you believe in regulation of interstate 
commerce in the interest of the public ? 

Mr. Hotmes. Yes; I do. Of course, we are not in interstate busi- 
hess; we are in intrastate business. 

Senator O’Manonry. What is intrastate and interstate is now a 
very different question from what it used to be. 

A long time ago the Chief Justice of the United States—his name 
was John Marshall—said, in a very famous decision, that any com- 
merce within the State th: it affects interstate commerce is within the 
ower of the Congress to regulate. Let it be accepted that you are 
intrastate, that you do not engage in any business that affects inter- 
state or foreign commerce, Do you ac knowledge that Congress has 
imposed upon it by the Constitution, section VILL, article 1 , the duty 
to regulate commerce among the States and foreign nations / 

Mr. Hormes. Am I familiar with it? 

Senator O’Manoney. Yes; do you recognize it ? 

Mr. Hotmes. Yes; in a general way 

Senator O’Manoney. You recognize that that is the fact ? 
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Mr. Houmes. Yes. 
Senator O’Manoney. If there were unfair trade practices in inter. 
state commerce, would you feel that that ought to be regulated ? 

Mr. Hotmes. Yes; I would. 

Senator O’Manoney. Thank you very much. 

Any questions ? 

Mr. Sparks. I have a question, Mr. Chairman. 

Mr. Holmes, in the first part of your statement you send that 5 of 
the 7 largest independent slaughterers in Montana are opposed to this 
legislation. Would you identify those five companies for the com. 
mittee record ? 

Mr. Houtmes. Well, the five are what they call the New Butcherin 
Co., in Butte; the Biastoch Meat Co., in Butte; the Montana Meat 
Co., in Helena; the Midland Empire Packing Co., in Billings; and 
my company, John R. Daily, Inc., in Missoula, Mont. 

Mr. Sparks. For the record, who are the other 2 of the 7 large 
companies ¢ 

Mr. Hotmes. The two for the transfer are Pierce Packing Co., at 
Billings, and the Great Falls Meat Co., at Great Falls. 

Senator O’Manoney. Are these five who are in opposition engaged 
in interstate commerce or, like you, in intrastate commerce? 

Mr. Hotmes. One of the 5 is in interstate, and 4 are in intrastate, 

Senator O’Manoney. I can understand representatives of the pack. 
inghouse which is engaged in interstate commerce testifying about a 
bill which deals with interstate commerce, but I am at a loss to 
understand why a packer who testifies he is not engaged in interstate 
commerce and confines his business to intrastate should be so concerned 
about what the Congress does in the field to which its jurisdiction was 
given by the Constitution. 

Mr. Hotmes. Well, we are subject to that Stockyards Act. We have 
to file a complete report of our business every year. They have a lot 
of regulations that we have to live up to. 

Senator O’Manoney. You don’t object to those regulations; do 
you? | 

Mr. Hoitmes. No, I don’t; but I feel that we are a part of Agri- 
culture. 

Senator O’Manonry. Your opposition, then, is, succinctly, that you 
feel that the regulation of the meatpacking industry should be let 
with the Department of Agriculture? 

Mr. Houmes. That is what I think. We know our way around 
with those people, and in this new committee, we would have to learn 
our way around with them. I know a lot of the people in the Agricul- 
ture Department. 

Senator O’Manonery. I never knew a Wyoming cowboy who 
couldn’t find his way around, even if he went to Montana, 

Mr. Frischknecht ? 

Mr. Friscoxnecut. No questions, 

Senator O’Manoney. Mr. Smith? 

Mr. Borron-Smiru. No questions. 

Senator O’Manonry. Mr. Chumbris? 

Mr. Cuumpris. No questions. 

Senator O’Manonry. Mr. Collins? 

Mr. Cotzins. No questions. 

Senator O’Manonery. Thank you, sir. I appreciate your coming. 
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Mr. Hotmes. I am glad to be here. 
Senator O’Manonry. We have two other witnesses who were on 


our list. Mr. Nelson Crowe, of Western Livestock, has advised us 
that he is unable to be here. 

Mr. Dean Brown, Sinton & Brown Co., Santa Maria, Calif., in- 
tended to come but has sent me a wire that he will not be able to be 
present. His wire will be entered into the record at this point. 

(The telegram is as follows:) 


Los ANGELES, CALIF., May 14, 1957. 
Senator JoserH C. O’MAHONEY, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Senate Office Buiiding, Wasihingion, D. OC. 

Regret that unavoidable circumstances make it impossible for me to accept 
your invitation to personally appear before your committee tomorrow, May 15. 
However, I desire to submit a statement as follows: 

I, Dean Brown, Sinton & Brown Co., Santa Maria, Calif., past president and a 
director, California Cattle Feeders Association, submit the following statement 
in opposition to Senate bill 1356: 

As a cattle feeder I am opposed to Senate bill 1356, which should transfer 
certain regulatory duties pertaining to the meatpacking industry from the United 
States Department of Agriculture to the Federal Trade Commission. I have 
always had a free and open market for my cattle. With as many producers, 
feeders, and packers as there are engaged in the business it would be virtually 
impossible for a small group of packers to develop a monopoly and control the 
cattle market. Regulatory authority of the meatpacking industry should remain 
in the United States Department of Agriculture. It has the experience and 
understanding of the livestock and meat industry to more capably watch out 
for the best interests of the livestock producer and cattle feeder. The Packers 
and Stockyards Act was established for the benefit of the producer. 

The board of directors of the California Cattle Feeders Association, of which 
I served as president for the past 2 years and as a member of its executive 
committee since the organization was formed 4 years ago, passed the following 
resolution at its last regular quarterly meeting April 5, 1957: 

“Whereas the Packers and Stockyards Act adequately provides for the super- 
vision and control of unfair trade practices in the meatpacking industry; and 

“Whereas Senate bill 1356, by Senator O’Mahoney, Wyoming, and Senator 
Watkins. Utah, and H. R. 5282, by Congressmen Emanuel Celler, New York, 
and Henry A. Dixon, Utah, have been introduced in the 85th Congress to trans- 
fer the authority for administering the Fair Trade Practices section of the 
Packers and Stockyards Act from the Secretary of Agriculture to the Federal 
Trade Commission: Therefore be it 

“Resolved, that we oppose legislation that would transfer authority now under 
the Packers and Stockyards Act to the Federal Trade Commission; and be it 
further 

“Resolved, that the act be adequately and properly administered by the Sec- 
retary of Agriculture.” 

Most respectfully submitted. 

DEAN BROWN, 
Sinton & Brown Co. 
Santa Maria, Calif. 

Senator O’Manonry. As I glance at his wire—it just arrived this 
morning—I see he is a cattle feeder and is opposed to Senate bill 
1356. 

There being no further witnesses this morning, the committee 
stands adjourned. We won’t sit again until Tuesday, the 2ist, when 
the Assistant Secretary of Agriculture will be the first witness. Sev- 
eral other witnesses are on the list; namely, Lee D. Sinclair, Packers 
and Stockyards Division, Department of Agriculture; J. G. Frey, 
National American Wholesale Grocery Association; Fred Olander, 
chairman, Market Livestock Group, Kansas City, Mo.; and Dan Mag- 
danz, secretary of the Corn Belt Feeders Association of Omaha, Nebr. 
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On Wednesday, May 22, Senator Kefauver will be here, and Sena- 
tor Watkins, if he cares to add anything more to the record. 

The committee now stands in recess. 

(Whereupon, at 11:20 a. m., the committee recessed, to reconvene 
at 10 a. m., Tuesday, May 21, 1957.) 
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WEDNESDAY, MAY 22, 1957 


Unrrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MonopPo.y 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess and subsequent post- 
ponement, at 10:10 a. m., in room 424, Senate Office Building, Sen- 
ator Joseph C. O’Mahoney presiding. 

Present : Senators O’Mahoney, Watkins, and Dirksen. 

Also present: Donald P. McHugh, cocounsel, antitrust; Wilbur D. 
Sparks, attorney, antitrust; Peter Chumbris, counsel for minority, 
antitrust; Tom Collins, professional staff member; Carlile Bolton- 
Smith, counsel to Senator Wiley; and Dr. Reed L. Frischknecht, leg- 
islative assistant to Senator Watkins. 

Senator O’Manoney. The session will come to order. Unfortu- 
nately, the pressure of senatorial business on other lines has kept 
most of our members away this morning. Senator Wiley, who has 
been intensely interested in this bill, is attending the Foreign Rela- 
tions Committee meeting. Senator Watkins, cosponsor, is in con- 
ference with the Governor of Utah in his own office, and then he 
must take the Governor to the Appropriations Committee, so he can- 
not be here. 

Mr. Butz, the committee is very glad to have you proceed. I note 
that the report of the Department has been received this morning, 
signed by Mr. True D. Morse, Acting Secretary, dated May 20. That 
report will be made a part of the record at this point. 

(The report referred to is as follows:) 

DEPARTMENT OF AGRICULTURE, 


Washington, D. C., May 20, 1957. 
Hon. JAMES ©. EASTLAND, 


Chairman, Judiciary Committee, United States Senate. 

DeaR SENATOR EASTLAND: Reference is made to your letter of March 27, 1957, 
requesting our views on S. 1356, a proposed amendment to the Packers and 
Stockyards Act to transfer jurisdiction over the meatpacking industry to the 
Federal Trade Commission. 

This bill is designed to clarify the jurisdiction which the Secretary of Agri- 
culture and the Federal Trade Commission have over certain practices in the 
food and meatpacking industry. It would eliminate title II of the Packers 
and Stockyards Act and amend other sections of the act and the Iederal Trade 
Commission Act. 

The Packers and Stockyards Act is a carefully integrated act, all parts of 
which are interrelated and supplement each other for the purpose of accom- 
plishing the objective of assuring producers the true value of their livestock and 
poultry. The act in its present form provides the Secretary with sufficient 
authority to maintain open competitive market places and to prevent and cor- 
rect practices of any organization in the livestock marketing and meatpacking 
or merchandising industries which restrict or limit competition for livestock, 
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poultry, meats, and poultry or dairy products. The close relationship between 
merchandising practices and the determination of prices for livestock anq 
poultry makes coordination of responsibility for all phases of a meatpacker’s 
operations essential to the maintenance of open competition. A division of 
this regulatory authority could seriously handicap the accomplishment of the 
purposes of the present act. 

At present, approximately 2,000 meatpackers are under the jurisdiction of 
the Packers and Stockyards Act, and around 1,000 stockyards are posted or 
eligible for posting under this act. This bill as now written would create a 
conflict in jurisdiction since the Department would retain jurisdiction over the 
livestock transactions of meatpackers at posted stockyards while losing juris. 
diction over their livestock operations elsewhere. The transfer of jurisdiction 
over the direct country buying operations of meatpackers and over their mer- 
chandising practices would make it impossible for the Department to assure 
that apparent competition at public livestock markets is, in fact, true compe- 
tition; nor could it effectively prevent or uncover many important restrictive 
discriminatory, or monopolistic practices at points away from public stockyards 
affecting the prices to be paid at public stockyards. In fact, the Department 
would be left with the responsibility for maintaining competitive livestock mar- 
kets but without jurisdiction over some of the meatpacking companies, 1 of the 2 
main parties to competition at these markets. 

The Department recognizes the need for some changes in the present law due 
to the complexities which have developed in modern food merchandising. The 
Department does not favor the bill in its present form but would recommend 
that in lieu of the amendments to the Packers and Stockyards Act contained 
in the proposed bill there be substituted the following amendments to this act: 

(1) By amending section 201 (7 U. S. C. 191) to read as follows: 

“Sec. 201. When used in this Act— 

“The term ‘packer’ means any person principally engaged in the business (a) 
of buying livestock in commerce for purposes of slaughter, or (b) of manufac- 
turing or preparing meats or meat food products for sale or shipment in com- 
meree, or (c) of buying livestock in commerce for purposes of slaughter and 
of manufacturing or preparing meats or meat food products for sale or ship- 
ment in commerce, or (d) of manufacturing or preparing livestock products for 
sale or shipment in commerce, but no person engaged in such business of manu- 
facturing or preparing livestock products shall be considered a packer unless 
also engaged in any business referred to in clause (a) or (b) above.” 

This amendment eliminates the application of the packer provisions of the act 
to persons who are primarily engaged in some other activities but have ac- 
quired an interest in the packing industry which represents a relatively minor 
part of their operations; e. g., grocery chains. Such persons who are presently 
subject to the Packers and Stockyards Act would under this amendment be sub- 
ject to the Federal Trade Commission Act. 

(2) By striking the words “It shall be unlawful for any packer or any live- 
poultry dealer or handler to:” at the beginning of section 202 (7 U. S. C. 192) 
and inserting in lieu thereof “It shall be unlawful for any packer or live-poultry 
dealer with respect to any activity, or any other person with respect to buying 
livestock or live poultry for purposes of slaughter, to:” and by striking the word 
“packer” wherever it appears in sections 203, 204, and 205 and inserting in lieu 
thereof the word “person.” 

Under this amendment packers and live-poultry dealers as redefined in amend- 
ments (1) and (3) would be subject to the jurisdiction of the Department of 
Agriculture as heretofore. Other persons heretofore subject to the jurisdiction 
of the Department under Title II—Packers of the act would be subject to the 
jurisdiction of the Department with respect only to the buying of livestock and 
live poultry for purposes of slaughter, and with respect to all other activities 
would be subject to the jurisdiction of the Federal Trade Commission. 

(3) By inserting after the word “person” in the second sentence of section 
503 (7 U. 8. C. 218b) the word “principally.” 

This amendment changes the definition of live-poultry dealer so that for the 
purposes of title II of the act only persons principally engaged in the business 
of buying or selling live poultry in commerce for the purpose of slaughter will 
fall within the definition of live-poultry dealers. 

(4) By striking the period at the end of subsection (b) of section 406 and 
inserting in lieu thereof “, or in any case where the Secretary determines it to 
be in the public interest for the Federal Trade Commission to institute a pro 
ceeding under which circumstances it shall have authority to exercise in con- 
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nection therewith all the powers, functions, and authority of the. Secretary 
under this Act.” (7 U.S. C. 227.) 

This amendment will authorize the Federal Trade Commission, upon a deter- 
mination by the Secretary of Agriculture that it is in the public’s interest, to 
institute proceedings exercising all of the Secretary’s authority against persons 
subject to the Packers and Stockyards Act. 

These amendments would have no effect on the present budget of the Depart- 
ment. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
TRUE D. Morse, Acting Secretary. 


STATEMENT OF EARL L. BUTZ, ASSISTANT SECRETARY OF AGRI- 
CULTURE; ACCOMPANIED BY ROY W. LENNARTSON, DEPUTY AD- 
MINISTRATOR, AGRICULTURAL MARKETING SERVICE; NATEAN 
KOENIG, SPECIAL ASSISTANT TO THE ADMINISTRATOR, AGRI- 
CULTURAL MARKETING SERVICE; DAVID M. PETTUS, ACTING 
DIRECTOR, LIVESTOCK DIVISION, AGRICULTURAL MARKETING 
SERVICE; CHARLES BUCY, ASSISTANT GENERAL COUNSEL, 
UNITED STATES DEPARTMENT OF AGRICULTURE; AND ROBERT 
L. FARRINGTON, GENERAL COUNSEL, UNITED STATES DEPART- 
MENT OF AGRICULTURE 


Mr. Burz. Mr. Chairman, on behalf of the Department of Agri- 
culture I am pleased to respond to your request for views on S. 1356, 
which would amend the Packers and Stockyards Act to transfer 
jurisdiction over meatpackers to the Federal Trade Commission. 

The Secretary of Agriculture has primary responsibility among 
the executive agencies of the Government for most activities directly 
concerned with . agriculture, including the production and marketing 
of livestock and livestock products. Within the Department of Agri- 
culture there are several major regulatory activities directly con- 
cerned with agricultural products and other items of food. These 
include enforcement of the Perishable Agricultural Commodities Act 
and the Commodities Exchange Act, w hich also have regulatory pro- 
visions similar to those contained in the Packers and Stockyards Act 
of 1921, as amended. The Packers and Stockyards Act, which has 
been administered by the Department since its passage : 36 years ago, 
has as its primary purpose the assurance of fair competition and fair 
trade practices in the marketing of livestock and livestock products. 

The objectives of the Pac kers and Stockyards Act are the preven- 
tion and correction of irregularities and abuses on the part of per- 
sons engaged in the livestock marketing and meatpacking industry. 
These include unfair, discriminatory, and deceptive practices or the 
control of prices or the development of monopolies. The act seeks 
to assure farmers and ranchers of open competitive market condi- 
tions and reasonable marketing costs in the livestock and meatpacking 
industry. Also involved is the determination and control of rates 
and charges of stockyard companies and the market agencies at the 
various public stockyards. The act provides protection to the livestock 
and meat industry itself from unfair, deceptive, unjustly discrim- 
inatory, or monopolistic tendencies of competitors, large or small. 

A brief review of the background of the Packers and Stockyards 
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Act may be helpful at this time. Prior to and particularly durin 
World War I, a few firms in the meatpacking industry expandal 
sharply, and there were some that engaged in undesirable trade prac- 
tices. In 1917, legislative hearings were held by committees of both 
Houses of Congress on bills designed to eliminate packer monopolistic 
practices. Subsequently, President Wilson directed a thorough in- 
vestigation be made by the Federal Trade Commission of the meat- 
packing industry and its related activities. While this investigation 
was underway as a result of a specific directive from the President, 
the Department of Justice instituted antitrust proceedings against 
the five largest meatpackers. Those legal proceedings were con- 
cluded in 1920 when the then Big Five packers signed the famous 
packers’ consent decree, thereby agreeing to divest. themselves of 
ownership of stockyard property, to refrain from retail merchandis- 
ing of meat, and the like. 

At this same time there was increasing interest in obtaining legisla- 
tion with which to deal directly with the livestock and meatpacking 
industry. As a result, Congress, in 1921, passed the Packers and 
Stockyards Act. This act provided new legal authority over trade 
practices and monopolistic tendencies relating to the livestock and 
meat industry beyond that which was already available. The act 
vested in the Secretary of Agriculture, among other things, the au- 
thority to issue cease-and-desist orders after hearings with respect 
to packers who engaged in practices theretofore prohibited under 
other legislation. 

The legal responsibilities and the authority of the Department of 
Justice under the antitrust laws to deal with restraint of trade, mo- 
nopolistic practices, mergers, etc., were not changed when packer juris- 
diction was placed with the Department of Agriculture. 

Under the Packers and Stockyards Act the Secretary of Agriculture 
is authorized to regulate stockyards and all persons engaged in busi- 
ness on such yards in connection with livestock transactions. The 
act require the posting of stockyards, registration of marketing 
agencies and dealers, provides for bonds for the protection of pro- 
ducers, and permits prescribing reasonable rates for livestock agencies 
and stockyards when charges are found to be unreasonable. The act 
prohibits unfair trade practices whether or not related to restraint of 
trade or of monopoly. It provides for reparation proceedings to pro- 
tect injured parties against damages suffered from unfair trade prac- 
tices, etc. Thus the act provids protection from unfair competition to 
producers and consumers as well as to the meat industry itself. 

S. 1356, the legislation with which this hearing is concerned, is de- 
signed to transfer to the Federal Trade Commission jurisdiction which 
the Secretary of Agriculture now has over certain practices of the 
meatpacking industry. This would be done through the elimination 
of title II of the Packers and Stockyards Act and changes in other 
sections of the act applicable to meatpackers. 

The Department of Agriculture readily concedes the need for some 
changes in the Packers and Stockyards Act but does not favor the 
enactment of S. 1356 in its present form. 

Livestock comprises an important segment of our agricultural 
economy today, just as it did at the time the Packers and Stockyards 
Act was passed. In fact, over one-half of farmers’ cash receipts come 
from the sale of livestock and livestock products. 
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The Packers and Stockyards Act is a carefully integrated act. All 
parts of it are interrelated and supplement each other for the purpose 
of accomplishing all objectives of the act. In its present form the act 
provides the Secretary of Agriculture with sufficient authority to 
maintain open, competitive market places and to prevent malpractices 
by any organization in the livestock market, or in the meatpacking 
industry, which would tend to restrict competition in or monopolize 
the business of buying and selling livestock, poultry, meat, or other 
livestock products. 

Mr. McHvuen. Mr. Butz, 1 wonder if you would explain to the sub- 
committee at this point in what way this transfer would interfere with 
the Department’s function of assuring open competition of public 
livestock markets. 

Mr. Burz. It is my understanding this legislation if enacted would 
transfer from the Department of Agriculture regulation over the buy- 
ing activities of the packers not on posted stockyards. We supervise 
them on posted stockyards and also have general supervision over 
them on stockyards not posted. 

Mr. McHueu. By permitting the Federal ‘Trade Commission to 
have jurisdiction over the regulation of buying practices at country 
buying points, in what way would that interfere with the ability of 
the Department of Agriculture / 

Mr. Burz. You would have divided jurisdiction. You would have 
part of the livestock being sold through posted stockyards and part 
through nonposted stockyards, with 2 agencies of Government super- 
vising the complete buying practices, 1 agency supervising on the 
posted stockyards and another on the nonposted stockyards. 

Mr. McHven. Is there any reason to believe that because you do 
have that division of jurisdiction, which you have now between the 
Department of Justice and Federal Trade Commission in connection 
with the administration of several statutes, it would interfere with 
the Department of Agriculture’s ability to proceed against unfair 
practices in the stockyards ¢ 

Mr. Burz. 1 think it would not interfere with our ability to pro- 
ceed against. unfair practices on the posted stockyards, but that is not 
the point. There is a great deal of competition at buying points 
between what we call the central markets and the interior markets, 
or in a broader sense the posted yards and nonposted yards. The 
posted yards in the main are the larger yards, and the nonposted 
yards in the main are the smaller interior yards. This is a strug- 
gle that has been going on for some time, and it involves a deep 
philosophical struggle regarding the pricing of livestock and re- 
garding competition in the whole area of marketing livestock. It 
is our feeling that if the supervision over those two different types 
of markets were split between two agencies of Government it would 
be difficult to integrate properly the enforcement of proper trading 
practices. It would be difficult to prevent a ruling that might favor 
one class of market as against a different class of market. 

Mr. McHvueu. Would it be possible for you to detail for us more 
specifically in what way action taken by the Federal Trade Com- 
mission at country buying points might complicate your problems 
in enforcing the same provisions on the stockyards ? 

Mr. Burz. It would be difficult for me to detail that except to say 
that you might have a different kind of action takken on one class 
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of stockyards than you have on the other class of stockyards. That 
would throw the competitive balance to the posted yards or to the 
nonposted yards, as the case may be. 

Mr. McHvueu. Can this be handled by a degree of liaison between 
the Federal Trade Commission and Department of Agriculture? 

Mr. Burz. I presume it could be, but the best liaison, of course, 
would be if it were all in the same department. 

Mr. McHveu. I understand that the position of the Department 
is that you are very anxious to have jurisdiction over buying prac- 
tices at the country buying points, not on the stockyards. Has the 
Department of Agriculture instituted any proceedings involving this 
type of unfair trade practice at country buying points? 

Mr. Burz. I have Mr. Pettus, Director of the Tawesteit Division, 
to answer that question. 

Senator O’Manoney. Will you state your full name for the record, 
please ? 

Mr. Perrvus. I am David M. Pettus, Acting Director of the Live- 
stock Division, Agricultural Marketing Service. 

Senator O’Manoney. How long have you held this position? 

Mr. Perrvs. I have held this position since the first of February 
this year. 

Senator O’Manoney. I notice you call yourself Acting Director. 
Is there presently a Director? 

Mr. Petrus. No, sir. The Director retired at the end of January 
this current year. 

Mr. Butz. May I say the Director retired, and Mr. Pettus was the 
Deputy Director for how many years? 

Mr. Perrvus. Since 1950. 

Mr. Burz. Since 1950 he has been Deputy Director. 

Senator O’Manonery. Thank you. 

Mr. Perrvus. We have had a specific instance of this nature this last 
year at Nashville, in which we issued charges against packers for 
unfair trade practices in the country. These practices were related to 
the buying practices at the stockyards, and it was through the buying 
practices at the stockyards that we found the improper buying prac- 
tices in the country, and the interrelation between the two made it 
much easier to determine violation. 

Mr. McHueu. When was this, Mr. Pettus? 

Mr. Perrus. It was in the past year. I think it was last summer 
when we actually issued the charges. I would have to refer to the 
record for the specific date. 

Mr. McHveu. This was a complaint that was formally filed ? 

Mr. Pettus. No; it was an investigation that we carried out on the 
basis of our observation at the market. 

Mr. McHveu. Did it result in the filing of a complaint ? 

Mr. Perrvs. Yes. 

Mr. McHueu. Would you give us the name of that complaint? 

Mr. Perrtus. I do not have it here. I can get it for you and submit 
it for the record. 

(The material referred to follows:) 
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UNITED STATES DEPARTMENT OF AGRICULTURE—BEFORE THE SECRETARY OF 
AGRICULTURE 


(P. & S. Docket No. 2224) 
PRELIMINARY STATEMENT, FINDINGS OF Fact, CONCLUSIONS, AND ORDER 
In re: J. L. RicHarpson, Respondent 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U. 8S. C. 181 et seq.), hereinafter referred to as the act. The 
Order of Inquiry and Notice of Hearing filed by the Director, Livestock Division, 
Agricultural Marketing Service, on June 19, 1956, alleged that the respondent 
engaged in various unfair, unjustly discriminatory, and deceptive practices, in 
yiolation of the act. On November 27, 1956, respondent admitted the allegations 
contained in the Order of Inquiry and Notice of Hearing, waived the right to 
an oral hearing and to the report of the examiner, and consented to the issuance 
of an order, with findings of fact, requiring him to cease and desist from the 
practices complained of in said Order of Inquiry and Notice of Hearing, and 
suspending his registration for a period of four months. The Livestock Division, 
by its attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, hereinafter referred to as 
the stockyard, was at all times mentioned herein and is now a posted stockyard 
subject to the provisions of the act. 

2. The respondent, an individual, is registered with the Secretary of Agricul- 
ture as a dealer to buy livestock for slaughter at the stockyard and various other 
posted stockyards, and at the times of the transactions of respondent hereinafter 
referred to was so registered. At such times respondent was employed as a 
packer buyer by Neuhoff Packing Company at the stockyard. 

8. On or about March 12, 1955, respondent engaged in a secret speculative 
transaction with M. N. Townsend, an employee of Watkins Commission Com- 
pany, Inc., a registered market agency at the stockyard, and W. Woodis, a reg- 
istered dealer at the stockyard, in which 82 cattle were purchased from Dewey 
Campbell, a livestock producer, Winchester, Tennessee, at less than their fair 
yalue; such cattle were resold at the stockyard through the facilities of Watkins 
Commission Company, Inc., and Nashville Livestock Commission Corporation, a 
registered market agency at the stockyard, on March 14, 1955, for a net profit 
of $393.80 which was divided equally among respondent, Townsend, and Woodis; 
Campbell was led to believe that he was required to pay yardage and commission 
charges to Watkins Commission Company, Inc., for handling the cattle and was 
assessed such charges in the amount of $145.70 whereas respondent, Townsend, 
and Woodis were liable for such of the charges as were required to be paid and 
Watkins Commission Company, Inc., furnished no selling service in connection 
with the sale of the cattle by Campbell; and false entries were made in a sales 
invoice and an account of sale issued by Watkins Commission Company, Inc., 
in the name of Woodis and in scale tickets issued by the stockyard company in 
connection with such cattle, copies of which were made a part of the accounts, 
records, and memoranda of Watkins Commission Company, Inc., and the stock- 
yard company, respectively. 

4. On or about April 25, 1955, respondent engaged in a secret speculative trans- 
action with W. Woodis, a registered dealer at the stockyard, in which 9 cattle 
were purchased from Elliott T. Rives, a livestock producer, Pembroke, Ken- 
tucky, at less than their fair value; such cattle were resold at the stockyard 
through the facilities of Nashville Livestock Commission Corporation, a regis- 
tered market agency at the stockyard, the same day for a net profit of $185.25 
which was divided equally between respondent and Woodis; Rives was led to be- 
lieve that he was required to pay yardage, commission, and other marketing 
charges to Nashville Livestock Commission Corporation for handling the cattle 
and was assessed such charges in the amount of $17.52 whereas respondent and 
Woodis were liable for such of the charges as were required to be paid and Nash- 
ville Livestock Commission Corporation furnished no selling service in connec- 
tion with the sale of the cattle by Rives; and false entries were made in an ac- 
count of sale issued by Nashville Livestock Commission Corporation in the name 
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of B. Rives and in a scale ticket issued by the stockyard company in connection 
with such cattle, copies of which were made a part of the accounts, records, 
and memoranda of Nashville Livestock Commission Corporation and the stock. 
yard company, respectively. 

5. On or about March 18, 1955, respondent assisted H. S. Pugh, Vice President 
and cattle salesman for Nashville Livestock Commission Corporation, a registered 
market agency at the stockyard, in carrying out a secret speculative transaction 
through the facilities of Nashville Livestock Commission Corporation for Pugh’s 
own account in which 15 cattle were purchased by Pugh from Glenn Foust, 
Foust Bros., J. D. Foust, and Howell Foust, livestock producers, Clarksville 
Tennessee, at less than their fair value; such cattle were resold at the stockyard 
through the facilities of Nashville Livestock Commission Corporation on Mareh 
21, 1955, for a net profit of $230.67 to Pugh: the livestock producers were led to 
believe that they were required to pay yardage, commission, and other marketing 
charges to Nashville Livestock Commission Corporation for handling the cattle 
and were assessed such charges by Nashville Livestock Commission Corporation 
in the amount of $29.10 whereas Pugh was liable for such of the charges as were 
required to be paid and Nashville Livestock Commission Corporation furnished 
no selling service in connection with the sale of the cattle by the livestock pro. 
ducers ; and false entries were made in accounts of sale issued by Nashville Live. 
stock Commission Corporation in the names of Foust Bros., J. D. Foust, and 
Howell Foust and in seale tickets issued by the stockyard company in connection 
with such cattle, copies of which were made a part of the accounts, records, and 
memoranda of Nashville Livestock Commission Corporation and the stockyard 
company, respectively. 

CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4, and 5 above, it is con 
cluded that respondent has wilfully violated section 312 (a) of the act and 
section 10 of an act entitled “An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes” (15 U S. C. 50), which 
section is incorporated in and made a part of the Packers and Stockyards Act, 
1921, by section 402 of the latter act (7 U. S. C. 222). 

Inasmuch as respondent has consented that an order be issued requiring him 
to cease and desist from the practices complained of in said Order of Inquiry 
and Notice of Hearing and suspending his registration for a period of four 
months, and complainant has recommended that such an order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in the Findings of Fact above. 

Respondent's registration under the act is suspended for a period of four 
months. 

This order shall become effective on the sixth day after service. 

Copies hereof shall be served upon the parties. 

Done at Washington, D. C., this 20th day of December 1956. 


Tuomas J. Fravis, Judicial Officer. 





UNITED STATES DEPARTMENT OF AGRICULTURE—BEFORE THE SECRETARY OF 
AGRICULTURE 


(P. & S. Docket No. 2224) 
RECOMMENDATION OF COMPLAINANT 


In re J. L. Ricuarpson, Respondent 


Respondent, on November 27, 1956, filed an amended answer admitting the 
allegations contained in the Order of Inquiry and Notice of Hearing, waiving 
the right to an oral hearing and to the report of the examiner, and consenting 
to the issuance of an order, with findings of fact, requiring him to cease and 
desist from the practices complained of in the Order of Inquiry and Notice of 
Hearing and suspending his registration for a period of four months. 
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Complainant, in view of all of the circumstances in the case, recommends 
that such order be issued. 
/s/ JEROME S. DUCREST, 
Attorney for Complainant. 


UNITED STATES DEPARTMENT OF AGRICULTURE—BEFORE THE SECRETARY OF 
AGRICULTURE 


(P. & S. Docket No. 2224) 
AMENDED ANSWER 
In re J. L. Rrewarpson; Respondent 


Respondent admits the allegations contained in the Order of Inquiry and 
Notice of Hearing, waives the right to an oral hearing and to the report of the 
examiner, and consents to the issuance of an order, with findings of fact, requir- 
ing him to cease and desist from the practices complained of in said Order of 
Inquiry and Notice of Hearing, and suspending respondent’s registration for a 
period of four months. 

J. L. RICHARDSON. 


NOVEMBER 26, 1956. 
Subject: In re J. L. Richardson, Respondent, P. & S. Docket No. 2224. 
ALDERSON REPORTING COMPANY, 
306 Ninth Street, NW.., 
Washington 4, D.C. 

JENTLEMEN: This will confirm the telephone request from this office that, 
pursuant to your contract with the Department No. 12-01—100-54, you furnish 
a stenographic record of the hearing to be held in connection with the subject 
proceeding. The time and place of the hearing, and other pertinent informa- 
tion are set forth below. 

Date and time of hearing: November 30, 1956, at 10 a. m. 

Place of hearing: Room 845, United States Courthouse, Nashville, Tennessee. 

Type of delivery of transcript: Ordinary. 

No. of copies of transcript: Original and three. 

Delievery instructions: All copies and exhibits to the Hearing Clerk. 

Very truly yours, 
/8/ AGNES B. CLARKE, Hearing Clerk. 

E. R. Meyer, 11—26—56. 
ec: L. D. Sinclair, P. & S. Branch, Livestock Division, AMS. 

Jerome 8S. Ducrest, Office of the General Counsel. 


NOVEMBER 23, 1956. 
Certified return receipt requested. 
Subject: Inre J. L. Richardson, Respondent, P. & S. Docket No. 2224. 
Mr. J. L. RicimArpDson, 
2517 Barclay Drive, 
Nashville 6, Tennessee 
Dear Mr. RicHARDSON: Enclosed is a copy of the Hearing Examiner’s notice 
that the oral hearing herein, heretofore set for 10 a. m. on Friday, November 
30, 1956, will be held in Room 845, United States Court House, Nashville, 
Tennessee. 
Very truly yours, 
/s/ AGNES B. CLARKE, Hearing Clerk. 
Enclosure. 
EK. R. Meyer, 11-23-56. 
ce. Jerome S. Ducrest, Office of the General Counsel, with copy of notice. 
L. D. Sinelair, P. & S. Branch, Livestock Division, AMS, with copy of 
enclosure. 
J. Fred Matteson, 214 Livestock Exch. Bldg., Nashville 3, Tennessee, with 
enclosure. 
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UNITED STATES DEPARTMENT OF AGRICULTURE—BEFORE THE SECRETARY 
OF AGRICULTURE 


(P. & S. Docket No. 2224) 
NOTICE OF HEARING 
In re J. L. RICHARDSON, RESPONDENT 


The above docket was assigned to me on November 19, 1956. 
The oral hearing herein, heretofore set for 10 a. m. on Friday, November 30, 
1956, will be held in Room 845, United States Courthouse, Nashville, Tennessee, 


Jack W. Bain, Hearing Examiner. 
NOVEMBER 23, 1956. 


SEPTEMBER 10, 1956. 
Registered return receipt requested 


Subject: In re J. L. Richardson, Respondent, P. & S. Docket No. 2224. 


Mr. J. L. RICHARDSON, 
2517 Barclay Drive, Nashville 6, Tennessee. 

Dear Mr. RicHARDSON: Enclosed is a copy of the Chief Hearing Examiner's 
notice of oral hearing which is to be held in this proceeding in Nashville, Ten- 
nessee, at 10 a. m., local time, on November 30, 1956. You will be notified 
at a later date of the exact place of the hearing. 

Copies of the transcript of testimony taken at the hearing will not be available 
for distribution ; however, a copy will be furnished to Mr. J. Fred Matteson, 214 
Livestock Exchange Building, Nashville, Tennessee, and may be inspected 
there. If you prefer to purchase a copy, arrangements can be made with the 
reporter at the hearing, or you may place your order in advance by writing 
direct to the official reporter, Alderson Reporting Company, 306 Ninth Street 
NW., Washington 4, D. C. 

Very truly yours, 
{[S] AGnes B. CLarKE, Hearing Clerk. 
Enclosure. 
E. R. Mayer, 9-10-56. 
ec: John L. Currin, Office of the General Counsel, with enclosure 
L. D. Sinclair, P. & S. Branch, Livestock Division, AMS, with enclosure 
J. Fred Matteson, 214 Livestock Exch. Bldg., Nashville 3, Tennessee, with 
enclosure 


UNITED STATES DEPARTMENT OF AGRICULTURE—BEFORE THE SECRETARY 
OF AGRICULTURE 


(P. & S. Docket No. 2224 ) 
NOTICE OF HEARING 
In re J. L. RICHARDSON, RESPONDENT 
Notice is hereby given that the hearing in reference to the above matter will - 


be held in Nashville, Tennessee, at 10 o’clock a. m., local time, on November 30, 
1956. All parties will be notified at a later date of the exact place of the hearing. 


GLEN J. GirrorD, Chief Hearing Examiner. 
Sept. 7, 1956. 


JuLy 20, 1956. 
Subject: In re J. L. Richardson, Respondent, P. & S. Docket No. 2224. 
Mr. J. L. RICHARDSON, 
2517 Barclay Drive, Nashville 6, Tennessee. 

Dear Mr. Ricnarpson: This will acknowledge receipt of your letter of July 
12, 1956, which has been filed as your answer to the order of inquiry and notice 
of hearing in the subject proceeding. You will be informed when further action 
is taken in this matter. 

Very truly yours, 


[S] AGNes B. CLARKE, Hearing Clerk. 
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E. R. Meyer, 7-19-56 
ee: John L. Currin, O. G. C., copy of answer served personally 
L. D. Sinclair, P. & S. Branch, Livestock Division, AMS, with copy of answer 
J. Fred Matteson, 214 Livestock Exch. Bldg., Nashville 3, Tennessee, with 
copy of answer 


J. L. RICHARDSON, 
2517 Barclay Drive, Nashville 6, Tennessee, July 12, 1956. 
Re: J. L. Richardson, Respondent, P. & S. Docket No. 2224. 
Hearing CLERK, 
U. 8S. Dept. of Agriculture, 
Washington 25, D. C. 

Sir: I must deny that I have willfully violated the Packers and Stockyurds 
Act, 1921. What I have done I am happy to admit, in fact I have already 
given a statement. It may be, though it would surprise me, that something 
I have done constitutes a violation of the Act. But certainly I have not in- 
tentionally violated it. 

With reference to paragraph III, Order of Inquiry: I did not participate in 
this transaction. I merely passed on to Woodson Woodis the information that 
M. N. Townsend knew, so he told me, where some cattle could be bought. I 
was genuinely surprised (and pleased, too, of course) when, after Woodson 
Woodis purchased the cattle—and until he informed me to that effect some 
time later I had no knowledge of it nor was concerned—he thanked me and 
gave me his personal check in the amount of $131.25, which he indicated was 
a third of what he had cleared on his purchase. 

Even a naive person, if he thinks he is doing something wrong, would have 
sense enough to not expose his connection with the deed by accepting a personal 
check. 

As to paragraph IV: There is nothing at all secret about this transaction so 
far as I am concerned. And naturally it was speculative, as all commercial 
transactions are, if by that you mean that it was hoped a profit would result. 
But quite the contrary of paying less than their fair value for the nine (9) head 
of cattle, the owner was paid more than they were worth, or at least fully 
as much as they were worth. This is proved by the fact that the next pur- 
chaser who bought them at only a normal markup lost money on them. 

I neither made, nor authorized anyone to make, any false representation or 
false entry. 

Referring to paragraph V: I had no connection whatsoever with this transac- 
tion. I neither participated in it nor profited from it, if there was any profit 
in it. I was simply a guest passenger in the car of Hilton Pugh who was given 
me a lift to Hopkinsville, Kentucky, when he en route stopped to look at some 
cattle. I saw them, too; I don’t recall that I offered to buy them, however ; 
at any rate, they were not sold to me. 

Respectfully, 
J. L. RICHARDSON. 


OS 102 
10-49 
UNITED STATES DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 21, 1956. 
Registered Mail Return Receipt Requested 
Subject: In re J. L. Richardson, Respondent, P. & S. Docket No. 2224. 
Mr. J. L. RIcHARDSON, 
Care of Neuhoff Packing Company, 
3107 Adams Street, Nashville, Tennessee. 
Mr. J. L. RicHarpson, 
8808 North Englewood Circle, 
Nashville, Tennessee 
Drak Mr. RICHARDSON: Enclosed is a copy of an order of inquiry and notice of 
hearing under the Packers and Stockyards Act, 1921, as amended, which has been 
filed by Mr. H. E. Reed, Director, Livestock Division, Agricultural Marketing 
Service, naming you as respondent. 
A copy of the rules of practice governing proceedings under the Packers 
and Stockyards Act is on file in the office of Mr. J. Fred Matteson, 214 Livestock 
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Exchange Building, Nashville, Tennessee; it is available there for reference if 
you are not already familiar with these rules. 

In accordance with these rules of practice, you may have 20 days after the 
receipt of this letter within which to file with the Hearing Clerk an answer, in 
quadruplicate, containing a precise statement of the facts which constitute the 
grounds of defense, and specifically admitting, denying, or explaining each of the 
allegations of the inquiry and notice.’ 

Within the same time allowed for the filing of your answer, you may, if you 
wish, request an oral hearing. Failure to file such a request will constitute a 
waiver, on your part, of oral hearing. 

Your answer, as well as any motions or requests that you may wish to file 
hereafter for the attention of the hearing examiner, may be addressed to the 
Hearing Clerk, United States Department of Agriculture, Washington 25, D. ©, 

Very truly yours, 
{s] AeNnes B. CLARKE, Hearing Clerk. 
Enclosure : 

E. R. Meyer, 6-21-56. 

ec: John L. Currin, O. G. C., with enclosure 
L. D. Sinclair, P. & S. Br., Livestock Div., AMS, with enclosure 
J. Fred Matteson, 214 Livestock Exch. Bldg., Nashville 3, Tenn., 


with 
enclosure 





Unitrep States DerpARTMENT OF AGRICULTURE—BEFORE THE SECRETARY OF 
AGRICULTURE 


(P. & 8. Docket No. 2224) 
OrverR oF INQUIRY AND NorTice or Hrarine 


In re J. L. RIcHARDSON, Respondent 


There is reason to believe that J. L. Richardson, hereinafter referred to as 
the respondent, has wilfully violated the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U. 8S. C. 181 et seq.), hereinafter referred to 
as the act, and, therefore, this order of inquiry and notice of hearing is issued 
alleging the following: 

I 


The Union Stock Yards, Nashville, Tennessee, hereinafter referred to as the 
stockyard, was at all times mentioned herein and is now a posted stockyard 
subject to the provisions of the act. 


II 


The respondent, an individual, is registered with the Secretary of Agriculture 
us a dealer to buy livestock for slaughter at the stockyard and various other 
posted stockyards, and at the times of the transactions of respondent hereinafter 
referred to was so registered. At such times respondent was employed as a packer 
buyer by Neuhoff Packing Company at the stockyard. 


Tit 


On or about March 12, 1955, respondent engaged in a secret speculative trans- 
action with M. N. Townsend, an employee of Watkins Commission Company, Inc., 
a registered market agency at the stockyard, and W. Woodis, a registered dealer 
at the stockyard, in which 82 cattle were purchased from Dewey Campbell, 4 
livestock producer, Winchester, Tennessee, at less than their fair value: such 
cattle were resold at the stockyard through the facilities of Watkins Commis- 
sion Company, Inc., and Nashville Livestock Commission Corporation, a regis- 
tered market agency at the stockyard, on March 14, 1955, for a net profit of 
$393.80 which was divided equally among respondent, Townsend, and Woodis: 
Campbell was led to believe that he was required to pay yardage and comunission 
charges to Watkins Commission Company, Inc., for handling the cattle and was 
assessed such charges in the amount of $145.70 whereas respondent, Townsend, 
and Woodis were liable for such of the charges as were required to be paid 


1 Failure to file an answer to or plead specifically to any allegation of the complaint shall 
constitute an admission of such allegation. 
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and Watkins Commission Company, Inc., furnished no selling service in con- 
nection with the sale of the cattle by Campbell; and false entries were made in 
a sales invoice and an account of sale issued by Watkins Commission Company, 
Inc., in the name of Woodis and in scale tickets issued by the stockyard com- 
pany in connection with such cattle, copies of which were made a part of the 
accounts, records, and memoranda of Watkins Commission Company, Inc., and 
the stockyard company, respectively. 


IV 


On or about April 25, 1955, respondent engaged in a secret speculative trans- 
action with W. Woodis, a registered dealer at the stockyard, in which 9 cattle 
were purchased from Elliott T. Rives, a livestock producer, Pembroke, Kentucky, 
at less than their fair value; such cattle were resold at the stockyard through 
the facilities of Nashville Livestock Commission Corporation, a registered 
market agency at the stockyard, the same day for a net profit of $185.25 which 
was divided equally between respondent and Woodis; Rives was led to believe 
that he was required to pay yardage, commission, and other marketing charges 
to Nashville Livestock Commission Corporation for handling the cattle and was 
assessed such charges in the amount of $17.52 whereas respondent and Woodis 
were liable for such of the charges as were required to be paid and Nashville 
Livestock Commission Corporation furnished no selling service in connection with 
the sale of the cattle by Rives; and false entries were made in an account of 
sale issued by Nashville Livestock Commission Corporation in the name of E. 
Rives and in a scale ticket issued by the stockyard company in connection with 
such cattle, copies of which were made a part of the accounts, records, and 
memoranda of Nashville Livestock Commission Corporation and the stockyard 
company, respectively. 


V 


On or about March 18, 1955, respondent assisted H. 8S. Pugh, Vice President 
and cattle salesman for Nashville Livestick Commission Corporation, a regis- 
tered market agency at the stockyard, in carrying out a secret speculative trans- 
action through the facilities of Nashville Livestock Commission Corporation for 
Pugh’s own account in which 15 cattle were purchased by Pugh from Glenn Foust, 
Foust Bros., J. D. Foust, and Howell Foust, livestock producers, Clarksville, 
Tennessee, at less than their fair value; such cattle were resold at the stock- 
yard through the facilities of Nashville Livestock Commission Corporation on 
March 21, 1955, for a net profit of $230.67 to Pugh; the livestock producers were 
led to believe that they were required to pay yardage, commission, and other 
marketing charges to Nashville Livestock Commission Corporation for handling 
the cattle and were assessed such charges by Nashville Livestock Commission 
Corporation in the amount of $29.10 whereas Pugh was liable for such of the 
charges as were required to be paid and Nashville Livestock Commission Corpo- 
ration furnished no selling service in connection with the sale of the cattle by 
the livestock producers; and false entries were made in accounts of sale issued 
by Nashville Livestock Commission Corporation in the names of Foust Bros., 
J.D. Foust, and Howell Foust and in scale tickets issued by the stockyard com- 
pany in connection with such cattle, copies of which were made a part of the 
accounts, records, and memoranda of Nashville Livestock Commission Corpora- 
tion and the stockyard company, respectively. 


VI 


By reason of the facts alleged above, respondent willfully violated section 
$12 (a) of the act (7 U. S. C. 213 (a)), and section 10 of an act entitled “An 
act to create a Federal Trade Commission, to define its powers and duties, and 
for other purposes,” (15 U. S. C. 50), which section is incorporated in and made 
a part of the Packers and Stockyards Act, 1921, by section 402 of the latter act 
(7 U. 8. ©. 222). 

Wherefore, this inquiry and notice as to the truth of the matters hereinbefore 
alleged is instituted and the Agricultural Marketing Service requests: 

1. That unless the foregoing matters are admitted or satisfactorily explained 
in writing within 20 days from the receipt of this order of inquiry this matter 
be set down for oral hearing in conformity with the rules of practice governing 
proceedings under the act (9 C. F. R. 202 et seq.) ; and 
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2. That such order or orders be entered as are authorized by the act and war. 
ranted in the premises. 


Done at Washington, D. C., this 19th day of June, 1956. 

H. E. Reep, 
Director, Livestock Division, Agricultural Marketing Service. 

Mr. McHvueu. Ww as this a complaint against a meatpacker or sey- 
eral meatpackers ? 

Mr. Perrvs. Tt is a complaint ‘against market agencies and meat- 
packers involved in the transactions. Both market agencies and meat- 
packers were involved in alleged violations of the act. 

Mr. McHven. Were these alleged violations of title IT? 

Mr. Perrus. May I ask our attorney if he recalls specifically ? 

Mr. Bucy. I do not recall the particular case, but title I applies 
to all of the packers’ operations. Therefore, when livestock transae- 
tions of a packer are involved we bring the charge with respect to the 
packer under title II, because of the breadth of title II to cover the 
actions on the posted stockyards as well as off, whereas title III only 
applies to actions on posted stockyards. If you got into a proceeding 
otherwise under title IIT involving transactions on the posted stock- 
yards and off the posted stockyards, if your case developed that the 
unfair practices took place off the yards, we would go through a pro- 
ceeding uselessly and not be able to issue a C and D against the packer, 
because his unfair practices took place off the yard rather than on 
the yard; whereas under title II, where we have jurisdiction over all 
of his livestock transactions, we can issue the C and D no matter 
where it develops factually the actual unfair practice took place. 

Senator O’Manoney. So that the readers of the transcript may 
understand, will you explain what you mean by C and D? 

Mr. Bucy. Cease and desist order. 

Mr. McHveu. You stated you will be able to furnish a copy of 
this complaint ? 

Mr. Perrus. Yes. 

Mr. McHvuen. Will you tell us, if you know, the status of this 
complaint ? 

Mr. Perrus. The complaint is partially settled as far as some of 
the firms are concerned. Part of it I believe is still pending. I cannot 
at this time recall exactly which firms and which companies have the 
complaint settled, but I will be glad to furnish that for the record. 

Senator O’Manonery. Please do. 

Mr. McHveu. In addition to this case which you have just men- 
tioned, within the past 15 years has the Department of Agriculture 
instituted any other proceedings against meatpackers, charging them 
with any type of unfair or discriminatory practices in connection with 
their country buying? 

Mr. Burz. This will be covered later in the statement, Mr. Chair- 
man, if I could proceed with it. This is covered later in my statement. 

Senator O’Manoney. You may proceed. 

Mr. Burz. At present, approximately 2,000 meatpackers are under 
the jurisdiction of the Packers and Stockyards Act, and around 1,000 
stockyards are posted or eligible for posting under the act. S. 1356 
would create a conflict in jurisdiction which would tend to defeat the 
objectives of the act. As an example, if S. 1356 were enacted in its 
present form the Department would retain jurisdiction over the live- 
stock transactions of packers and others on posted stockyards while 
jurisdiction over such transactions in commerce elsewhere would be 
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vested in the Federal Trade Commission. The transfer of jurisdiction 
over the direct country-buying operations of packers would interfere 
with the Department’s function of assuring that apparent competition 
at public livestock markets is, in fact, adequate or true competition. 
Nor could the Department effectively prevent or uncover many 
important restrictive, discriminatory, or monopolistic practices at 
points away from posted stockyards affecting the prices to be paid at 
posted stockyards. In fact, the Department would be left with the 
responsibility for assuring competitive livestock markets, but without 
jurisdiction over the meatpacking industry—the principal pur- 
chasers—which is so important in the competition and trade at those 
markets. The Department believes that this proposed bill, if enacted 
in its present form, would substantially reduce the potential effec- 
tiveness and the ultimate value of the Packers and Stockyards Act to 
the livestock producers and feeders. 

During most of the period since enactment of the Packers and Stock- 
yards Act the Department has given attention to enforcing all of its 
provisions, not only those concerned with stockyards. The Depart- 
ment has administered the Packers and Stockyards Act to prevent 
unfair and undesirable practices by the packing industry nd in the 


buying and selling of livestock. We have not had evidence of any 
widespread unfair or illegal practices in the livestock and meat indus- 
try in recent years and, in fact, there have been relatively few com- 
plaints of violations of the Packers and Stockyards Act. 

The Department has given considerable attention to enforcing the 
provisions of the act which are concerned with stockyards, ce 


stressing fair trade practices, prompt and accurate returns, an 

reasonable charges in connection with the selling and buying of live- 
stock and the services provided at the yards. Over the years there 
has been somewhat less emphasis on the work under title II of the 
act, that is, the so-called packer provisions, but title IT has not been 
neglected. In fact, during World War IT, and again during the 
Korean emergency, the livestock and meat industry was under direct 
rigid Government controls, including price and slaughter controls, 
compulsory grading, meat-distribution controls, ete. Also, in 1948 
the Department of Justice brought charges against the leading packers 
under the Sherman Antitrust Act. After a rather extensive investiga- 
tion, the charges were dropped in 1954. The Department of Agri- 
culture cooperated fully with the Department of Justice in its action. 

Among the formal investigations currently underway, 17 involved 
meatpackers’ operations, including questions of monopoly, price dis- 
crimination or price manipulation, restriction of competition, unfair 
practices in merchandising or advertising, including restriction of 
competition in buying livestock. The Department has attempted to 
administer the act to the fullest extent possible within the available 
funds which have been appropriated and allocated for this work. It 
may be, however, that both the Department and Congress may have 
followed a too modest course of providing funds for administering 
the act. 

Mr. McHven. These additional regulations over meatpackers 
which you speak of here have nothing to do with further control 
under any of the authority exercised by the Department of Agri- 
culture, I gather? 

Mr. Burz. You are talking about the wartime controls? 
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Mr, McHvueu. The ones you have spoken of in your statement. 

Mr. Burz. No; we have cooperated with the Justice Department 
in these controls you speak of. 

Senator O’Manonry. Which Department initiated the matter; 
Justice or Agriculture / 

Mr. Burz. We have two types of actions indicated in this para- 
graph. One was the wartime controls during World War IT and 
during the Korean emergency which were exercised by the Depart- 
ment. The other was the antitrust action brought in 1948 by the 
Department of Justice in which our Department cooperated, but the 
initiative was taken by the Department of Justice. 

Mr. McHuen. The wartime controls you are speaking of have 
nothing to do with controls exercised by the Department of Agri- 
culture under the authority of the Packers and Stockyards Act! 

Mr. Burz. I think that is correct. These controls were under 
a wartime act. 

Mr. McHvueu. So this is additional authority as a result of Con- 
gress instructions to exercise certain wartime authority ? 

Mr. Burz. Yes, sir. 

Senator O’Manoney. I gather, Mr. Secretary from what you said, 
that you had no difficulty in cooperating with the Department of 
Justice ? 

Mr. Buvz. So far as I am aware there was no difficulty. 

Senator O’Manonery. Is that right, Mr. Pettus? 

Mr. Perrus. That is correct. 

Senator Warkrns. That was prior to your time in the Department, 
Mr. Butz? 

Mr. Burz. Yes, sir. 

Mr. McHueu. In connection with the Department of Justice case 
in 1954, I wonder if you would explain for us just what the extent 
of the cooperation between the Agriculture and Justice Departments 
consisted of in that matter. 

Mr. Burz. May I ask our Deputy General Counsel to do that? 

Mr. Bucy. I think probably the administrative people had more 
knowledge of the detail, but they cooperated with the Department of 
Justice in furnishing them information that was available in the 
Department of Agriculture with respect to operations on posted stock- 
yards and other places. In other words, it was a cooperation with 
the investigation of the Department of Justice in making available to 
their investigators and attorneys the data and information that could 
be more readily obtained through the Department of Agriculture. 

Senator O’Manonry. That being the case, if the Department of 
Agriculture can cooperate with the Department of Justice, is it not 
reasonable to assume that it could cooperate also with the Federal 
Trade Commission ¢ 

Mr. Bucy. The Department of Agriculture I am sure can cooperate 
in any way in enforcement of the law. 

Senator O’Manoney. Very well. Then you will cooperate with 
the committee. 

Mr. Burz. Mr. Chairman, I think that one of the points inferred 
from this paragraph has not been clearly made here, and that is, that 
during World War II and again during the Korean war we had a 
rather complete control over the pac ‘king industry. Then we had 
this action by the Department of Justice under the Sherman Antitrust 


Act 
of t 
the 
acti 
the 
nect 


vo 
al 
fa 
Ju 


na 
cel 
no 
in 


th 
ne 


fo 


-— 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 365 


Act. That ran from 1948 until 1951, and was dismissed. During both 
of those times it was not found that there was in fact monopoly in 
the meatpacking industry. I think that the point is that these two 
actions would indicate that the mere absence of a lot of activity on 
the part of Agriculture under title II through these years does not 
necessarily mean there was a lack of enforcement. 

Mr. McHven. Mr. Butz, you have stated it was found that there 
was no monopoly in the meatpacking industry. Found by whom? 

Mr. Burz. The action was dropped by the Department of Justice. 

Mr. McHven. Do yeu know the reason that action was dropped / 

Mr. Burz. No, sir: Ido not. I would assume if there were evidence 
of monopoly they would have pressed the action further. 

Mr. McHveu. Are you familiar with the fact that the Attorney 
General announced one of the principal reasons for the discontinuance 
of that action was because of the ruling by the trial court limiting 
the kind of evidence which the Department would be able to put in 
in time, making it difficult to proceed with the prosecution of that 
suit ¢ 

Mr. Burz. Iam not familiar with the details of it. 

Mr. McHueu. Are you familiar with the general theory of the 
charge made against the packers in that case ? 

Mr. Burz. No. This is before I came with the Department. I might 
ask Mr. Bucy to comment on that. 

Mr. Bucy. The general theory, the main one general theory in- 
volved, was that there was a combination there of the packers to gain 
a monopoly in restraint of trade and competition. I am not entirely 
familiar with all the theories that the counsel in the Department of 
Justice may have had in the case, but that was the major theory. 

Mr. McHueu. Is it not true, Mr. Bucy, that there was no determi- 
nation made by the Department of Justice in connection with this pro- 
ceeding, or no determination made by any court, as to whether or 
not there remained in fact any monopoly, or conspiracy to monopolize, 
in the meatpacking industry ? 

Mr. Bucy. I cannot speak for what determination was made within 
the Department of Justice. The matter was dismissed by the courts, 
a on the matter of merits but because the Department of Justice, as 

I understand it, requested that the matter be dismissed. In other 
words, it was the same as choosing not to prosecute further. As to 
what the Department of Justice had concluded on the whole facts be- 
fore them, I think probably they can speak better than I could. 

Senator Warkins. May I ask this question: Did Agriculture partic- 
ipate in the decision to drop the case? 

Mr. Bucy. Not to my knowledge. 

Senator Warkins. Were you consulted about it? 

Mr. Bucy. I was not consulted. 

Senator Warkins. What position were you occupying at the time? 

Mr. Bucy. I was an attorney in 1954. I was Assistant General 
Counsel. They changed the name since then, but I was Associate 
Solicitor in the Depar tment of Agriculture in charge of marketing and 
regulatory laws. 


Senator Warkrns. And that had to do with, of course, the packing 
industry ? 
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Mr. Bucy. All regulatory laws, including the packers and stock. 
yards. 

Senator Warxkins. Since you were not consulted, you took no part 
in making a decision to drop the case? 

Mr. Bucy. You are correct, Senator. 

Senator Warkins. Do you know who started the investigation that 
finally led to the suit ? 

Mr. Bucy. I would assume it was the Department of Justice, it 
being an antitrust prosecution. 

Senator Warxrns. Did Agriculture play any part whatsoever in 
gathering the evidence or cooperating with the Department of Jus- 
tice in the preliminaries to the bringing of the suit? 

Mr. Bucy. As I previously stated, Senator, the Department of 
Justice requested the Department of Agriculture, as 1 understand it, 
to make available to them certain information and to have their men 
come over and work with the Department of Agriculture’s men in 
gathering information that was available in the Department of Agri- 
culture in furtherance of their investigation. 

Senator Warktns. There was no initiative, then, on the part of 
Agriculture in beginning this suit?) That would be a fair conclusion; 
would it not? 

Mr. Bucy. I think that is a fair conclusion. 

Senator Warxins. Do you know what the charges were against the 
packers? 

Mr. Bucy. Right today I do not recall in detail, but as I said before 
my recollection is that the charges were that they were acquiring and 
combining to monopolize and to restrain trade and that it would lead 
to a monopoly. 

Senator O’Manoney. Senator Watkins, it has been agreed by Mr. 
Pettus, who is the Acting Director of the Marketing Branch, to pre- 
sent the committee with the full text of this complaint. 

Mr. Butz. May I proceed ? 

Mr. McHven. May I ask some more questions ? 

Senator O’Manonry. Yes, indeed. 

Mr. McHven. Is it not true, Mr. Butz, that essentially the charge 
of conspiracy to monopolize was brought by the Department of Justice, 
and involved charges of market sharing, divisions of markets by 
agreement among the defendant meatpacking companies ? 

Mr. Burz. Iam not familiar with the charges. 

Mr. McHvuen. Mr. Bucy? 

Mr. Bucy. I believe it did. I suppose the best evidence on that 
would be for the committee to have before it the complaint that was 
filed by Justice, which would give the full details of the charges, but 
I believe there was involved in the combination to restrain trade ¢ 
matter of apportionment of sales areas. 

Senator O’Manonry. Off the record. 

(Diseussion off the record.) 

Mr. McHven. Are you familiar with the fact that considerable 
statistical data were obtained by the Department of Justice at that 
time, previous to the discontinuance of the case, to support the 
charges that there was a division of the markets in various sections 
of the United States? 

Mr. Butz. I am not familiar with it. 
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Mr. McHveu. Are you familiar with the fact that the Department 
of Justice had assembled considerable information, statistical and 
otherwise, in support of its charges that there was a division of the 
markets among the meatpackers in various areas of the United States? 

Mr. Bucy. I am not familiar with what the Department of Justice 
had in its investigation file. I would assume that they felt they had 
evidence in support of the charges that they made in their complaint, 
and that any action of this kind does involve a rather extensive in- 
vestigation, which will involve a great deal of statistical matter. We 
have encountered it in proceedings in the Department in that field, and 
it does involve substantial statistical research and investigation. 

Mr. McHveu. After the discontinuance of this suit by the Depart- 
ment of Agriculture in 1953, has the Department continued to make 
a study and analysis of the record of the evidence that was accumulated 
at that time, bearing upon the charges of market sharing? 

Mr. Perrus. Iam sorry. I did not get the question. 

Mr. McHven. Since the discontinuance of the suit by the Depart- 
ment of Justice in 1953, at which time considerable statistical data 
was available to support the charges of market sharing, has the 
Department of Agriculture continued to investigate the charges of 
market sharing in various areas of the United States? 

Mr. Perrus. Not as a specific followup of that overall case, but in 
our various types of records that we get on packers, the reports that 
we get each year, and our observations, we have continued to look over 
the entire question of sharing. 

Mr. McHucu. Have you made studies to determine whether or not 
the pattern of market buying by the packers has continued along the 
same lines since the discontinuance of the suit, or whether it has 
altered in any way? 

Mr. Perrvus. We have not made what you might call formal studies 
and published reports on it; no, sir. 

Senator Watkins. What have you done in an informal way? 

Mr. Prerrus. We have observed from their reports and from the 
information that we get on our market what the situation is as far as 
packer expansion and as far as the buying of small packers by larger 
ones. The general picture has been under observation. 

Senator Warxins. Have you made any active move to get facts, 
yourself, rather than to observe what other people have dug up for 
you ¢ 

Mr. Perrus. Well, this information is some that we get ourselves 
directly from the packers, under the act, as well as the information 
that our Department gathers on the size of packers, their operations, 
and so forth. 

Senator Watkins. Who gathers evidence on the packers? 

Mr. Burz. Mr. Chairman, many of these comments bear on com- 
ments in the next 2 or 3 pages of the testimony here. I think it will 
be helpful if we complete the testimony and then take up the questions. 

Senator Warxrns. I have no objection to that. I did not know 
whether it was covered or not. I thought since we were in the matter 
we might as well pursue it to get all the information. 

Mr. Burz. It will take just a few minutes to finish the statement, 
and T think that will answer some of these questions. 

Senator O’Manionry. You may proceed. We will take it up after- 
ward though, Mr. Butz. 
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Mr. Butz. The Department recognizes the importance of this regu- 
latory problem and, in fact, we have begun recently to expand the staff 
and regulatory activities under the act. At the present time, with 
additional funds appropriated, we are working toward posting all 
eligible stockyards, and we have increased our activities in connec tion 
with trade practices of meatpackers, as well as with buyers and sellers 
at stockyards. 

We are going to continue to give stronger emphasis to the trade 
practices work under the act. We ree ently have redirected an addi- 
tional $20,000 of Department funds for Packers ane Stockyards Act 
enforcement during the last part of this fiscal year, with the funds to 
be used for additional staffing, particularly in connection with title I] 
activities. In addition, we plan to make available for title 11 work at 
least an additional] $75,000 during the coming year from funds which 
are available within the Department. We also anticipate requesting 
from Congress additional funds for administering the act, particularly 
title II, in our next budget request. Expanded ‘attention to all parts 
of the act is desirable and is anticipated. 

The fact that this regulatory function has been conducted with little 
public notice in recent years should not be considered as an indication 
of inaction. Investigative and regulatory functions of the Govern- 
ment frequently are given little publicity. The present Secretary 
of Agriculture appreciates the importance e of effective administration 
of the act t, and earlier this year Secretary Benson, himself, initiated 
a survey of the activities and regulations under the Packers and Stock- 
yards Act. Last month a report of that study was made public, and 
we are now following through to make the necessary changes and 
improvements indicated by this report. Since reference has been 
made to this report by several of the witnesses who have testified be- 
fore this subcommittee, I should like to suggest at this time that it be 
made a part of the record of this hearing. 

Senator Warkins. May I ask you at this point, has Congress ever 
turned you down in any request for funds to administer that. act, par- 

ticularly title IL? 

Mr. Burz. It is my understanding they have not turned down any 
request for title II specifically, but ‘they have turned down a request 
for funds for the Packers and Stockyards Act. It is my understanding 
that in our request to Congress we do not spell out title I and title IL. 

We simply request-funds, for the Packers and Stockyards Act. 

Senator Warkrins. I think there might be some question as to the ac- 
curacy of that statement. I think some of the requests indicate very 
clearly what part of the administration they are asking the funds for. 

For instance, you asked for one-hundred and seventy thousand-odd 
dollars this year to post stockyards. You seemed to spell it out. 

Mr. Butz. We asked for that increase for the purpose of posting ad- 
ditional stockyards, but beyond that it is my understanding we did not 
indicate the division. 

Senator O’Manonery. The budget goes into detail with respect. to 
every expenditure of every department, and the justification which 
is submitted to Congress with every budget leaves no detail unmen- 
tioned. 

Mr. Burz. Quite right; except for our personnel in the field, particu- 
larly, there is some overlapping of duties, and sometimes flew are 
working on title I and sometimes on title I. 
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Senator O’Manonry. I think an examination of the budget will 
clearly reveal what requests were made. For example, what requests 
did the Department of Agriculture make this year in the present pend- 
ing budget for the enforcement of this act ? 

Mr. Burz. We asked for an increase, as I recall, of one-hundred and 
seventy-some-odd-thousand dollars this year the Packers and Stock- 
yards ‘Act, and the justification we gave this year was to expand the 
stocky ards posting activities. 

Senator O’Manonry. Would the appropriation which was_re- 
quested for the Department of Agriculture in the budget be sdicians 
to enable you to carry on the work that you are outlining here ¢ 

Mr. Butz. No, sir. Since the budget was submitted, we have within 
the Department transferred a sum into the Packers and Stockyards 
Division to strengthen this enforcement division. 

Senator O’Manoney. That was since the initiation of this bill? 

Mr. Burz. Yes, sir. This was done following the study that See- 
retary Benson asked be made of the work under the Packers and Stock- 
yards Act. 

Senator O’Manonry. So that it would be necessary for the Depart- 
ment of Agriculture to file a supplemental budget request to carry 
out the program that you are outlining this morning ¢ 

Mr. Burz. Either that or to make transfers within the departmental 
budget. 

Senator O’Manoney. Do you have enough money in the depart- 
mental budget now to take away from one activity and switch to an- 
other activity ¢ 

Mr. Burz. We have moved about $20,000, as I will point out in a sub- 
sequent paragraph here if I can get to it. 

Senator O’Manoney. Twenty thousand dollars is not much: out of 
the 85 billion which is in the budget for the Department of Agri- 
culture. 

Mr. Burz. Quite right. That is for the remainder of this fiscal 
year, which is a very small part of the fiscal year, and then we have 
allocated another approximately $75,000 during the coming year into 
this work. This is in the subsequent paragraph, if I may proceed. 

Mr. McHveu. Do I understand then, Mr. Butz, that in connection 
with the 1957 request for an increase in the appropriation for enforce- 
meni of the Packers and Stockyards Act, there were no requests for 
any funds to be used in connection with the administering of the un- 
fair trade practices provision of title II of the act? 

Mr. Burz. There was no direct request for that purpose. Our re- 
quest was for additional personnel to post additional stockyards, and 
those people do sometimes work on this activity. If I may proceed, 
that is covered in these subsequent paragraphs. 

Senator Warkins. May I say this: There were bills introduced in 
the last session of the Congress, last July, and all of this, of course, 
has occurred subsequent to that time. Whatever you did not ask for, 
of course, the failure was since that time as well. 

Mr. Burz. For the last 2 years, Senator, we have been strengthening 
the enforcement of title II, however, from funds available within the 
Department and from personnel available in the Department. 

Senator Warkrns. Would you furnish us with a statement showing 
just. what you did with respect to that and how much you transferred 
and how much that enforcement was increased ? 
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Mr. Burz. Yes, sir. I just read that paragraph at the top of page 6. 

Mr. McHveu. Are you telling us that the Department of Agricul- 
ture did reserve special funds for the enforcement of title II ac- 
tivities, previous to the beginning of this committee’s investigation 
of the meatpacking industry in June of last year ? 

Mr. Butz. No, sir: but there was some reassignment of emphasis 
on the way personnel was used. As you will note from the para- 
graph I just read at the top of page 6, we have in the last 2 years 
stepped up our activities of investigations under title II. It was 
done with existing personnel in the field. 

Mr. McHveu. Has not that activity been stepped up substantially 
since last summer? 

Mr. Burz. It is my understanding it has been over the last 2 years. 
Mr. Pettus, would you answer that question, please ? 

Mr. Perrus. It has been longer than since last summer, but I would 
say we have increased our activities even more since last summer. 
But it preceded last summer—the increase in this area. 

Senator O’Manoney. You will give Senator Watkins and myself 
a little credit for stepping up this activity by introducing this bill; 
won't you ¢ 

Senator Watkins. Mr. Chairman, I wonder if we might have the 
Department give us the number of people who are engaged in ac- 
tivities in any way related to the enforcement of title II of the act; 
also their names and their location where they are working, and 
what other activities they may be engaged in in the Department other 
than enforcement of title Il. I think we ought to have a detailed 
list of that information. 

Mr. Burz. That will be provided. Mr. Chairman, may I proceed 
with the statement? Much of this is covered in the statement. 

Senator O’Manoney. Proceed. 

Senator Watkins. The information I just asked for? 

Mr. Burz. No; this is not in the statement. 

Senator Watkins. I did not think it was. 

Mr. Butz. Much of what we have been talking about is in the 
statement. 

Senator Watkins. And I would like the address of each of those 
people. 

Mr. Burz. In that connection, I would like to point out that in a 
very real sense most of our people in the field are or may be at times 
concerned with the enforcement of title II. If something comes up 
that needs the attention of personnel, they are shifted from one func- 
tion to the other, and it is difficult to say that individual X is on 
title II and individual Y is on title III. There is fluidity in our 
ee staff with respect to the enforcement of both titles III and 

Senator Watkins. There may be, but there is a clear-cut distine- 
tion between title III and title II, is there not, in the law ? 

Mr. Burz. Yes, indeed; but that distinction does not go as far as 
to say that individual X can work only on title IT and individual Y 
only on title ITT. 

Senator Warxrns. I understand there is a possibility even those 
that are assigned directly to title II may spend most of their time on 
title IIT. 

Mr. Butz. Indeed; and those assigned to title III may spend most 
of their time on title IT. 
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Senator Watkins. That is exactly what I would like to find out. 

Mr. McHueu. Can you tell us the name of the man who is in 
charge a the section that is handling the unfair trade practices under 
title IT? 

Mr. Burz. That is one of Mr. Pettus’ men. 

Mr. Perrus. Mr. Donald Bowman is head of our Trade Practices 
Section in the Packers and Stockyards Branch. 

Mr. McHueu. At the time the committee requested that Mr. Lee 
Sinclair also appear, we were under the impression that that was 
Mr. Sinclair’s function. What is his role? 

Mr. Perrus. His duty is chief of the entire packers and stock- 
yards operations. 

Mr. McHueu. So these duties would come under Mr. Sinclair? 

Mr. Perrvs. That is right. 

Mr. McHveu. Someone else, then, is directly in charge; is that 
it ? 

Mr. Perrvus. Of the trade practice work; yes. 

Senator O’Mauongy. Who is in charge at the Secretarial level? 
I do not mean the Secretary, of course. I mean who on the Secre- 
tarial staff. 

Mr. Butz. The Assistant Secretary for Marketing and Foreign 
Agriculture, which position I hold; and directly under me is Mr. 
Wells, who is the Administrator of the Agricultural Marketing Serv- 
ice, and Mr. Lennartson, his deputy, is here today. Mr. Pettus, as 
acting head of the Livestock Division, reports to the Administrator 
of the Agricultural Marketing Service. 

Senator O’Manonry. So that the expansion of the activities of 
the Department of Agriculture would be directed by you? 

Mr. Burz. Yes, sir. 

Senator O’Manonry. What have you done? 

Mr. Bourz. Sir? 

Senator O’Manoney. What have you personally done in the past 
year to expand activity under title II? 

Mr. Bourz. Well, the chief thing I think has been—in consultation 
with Mr. Wells and Mr. Lennartson—we have for the remainder of 
this fiscal year transferred some $20,000 into this activity, to permit 
the expansion of personnel and activities under the program during 
the remaining part of the fiscal year. That is a bigger sum than 
$20,000 on a fiscal year basis, you see. We have made tentative pro- 
vision to transfer some $75,000, if we can find the competent person- 
nel, to strengthen the work next fiscal year. 

Senator O’Manoney. Is that the measure of the expansion— 
$20,000 for the remainder of this fiscal year and $75,000 tentatively ? 

Mr. Burz. I would say that is not a complete measure of the 
change in emphasis, because, as we pointed out before, the personnel 
already available under the Packers and Stockyards Act are eligible 
for shifting, as the case may be, and we have shifted emphasis on 
this as we brought out here earlier. We have investigations going 
forth. 


Senator O’Manonery. Have you taken any steps to prepare the sup- 
plemental budget which so clearly will be necessary ? 

Mr. Burz. We think this is not necessary as a supplemental budget 
for this next year. We will make a request in the budget that will 
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be submitted for the following fiscal year. But it has been possible, 
we feel, within the budgetary - items to make the necessary shifts for 
the next year. 

Senator O’Manoney. So that enforcement of title IT will depend 
upon the shifts that you make during fiscal 1958 from other activities 
to this activity ¢ 

Mr. Burz. Yes, sir; the shifts in budget plus the shift in em- 
phasis. And Mr. Pettus reminds me of one more thing. We are 
asking also for an increase of $170,000 for posting, and those per- 
sonnel also will be available to assist with this in cases where evi- 
dence of malpractice comes up on the yards that are posted. 

Senator O’Manoney. That is the measure of the new activity ¢ 

Mr. Burz. That is one measure of new activity. 

Senator O’Manoney. Have you got it all in? Let’s get it all in. 

Mr. Burz. $175,000 that we have requested in the budget for next 
year as an increase for the Packers and Stockyards Act, and then 
we expect within the Agriculture budget to transfer some additional 
$75,000 into strengthening of title I, which will make approximately 
$250, 000. 

Senator O’Manoney. What agricultural activity for which you 
have already submitted a budget will suffer or be neglected by rea- 
son of this shift ? 

Mr. Butz. What we plan is discontinuance of a contract that we 
have had in the fruit and vegetable merchandising training program 
which has been going for approximately 10 years, which, “after con- 
sultation with those responsible, we feel has essentially accomplished 
its purpose and can go on its own. We have been in consultation 
with the Appropriations Committee on this item and feel we can 
make the shift all right. 

Senator O’Manuionry. That isn’t what I heard, Mr. Secretary. I 
have heard considerable complaints about the supermarkets and the 
food chains with respect to the pricing of fruits and vegetables and 
other commodities raised on truck farms. 

Mr. Burz. Oh, yes; but this is a separate project. 

Senator O’Manonry. Are you going to abandon those poor 
farmers? 

Mr. Burz. No, sir. This was a separate project that we had that 
involved training t echniques for wholesale and retail merchandising. 
It has been going for 10 years. It has been in cooperation with 
wholesalers around the country, and they put in a substantial share 
of the cost. It is our feeling and their feeling they can now pick it 
up and run with it. There is no disposition to abandon the fruit and 
vegetable producers. Don’t misunderstand me. 

Senator O’Manoney. I think you may proceed with your state- 
ment. You are making a very interesting statement, which stimu- 
lates a lot of questions. 

Mr. Burz. I welcome the questions. I would like to finish this if 
T could. 

Senator Warxkrns. Mr. Chairman, I come from a fruit area, and 
we have had some very grave questions in our minds as to whether we 
are getting fair treatment in that area, and before we get through with 
this T might like to ask some questions about that as to how many 
people are working on it. 
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Mr. Burz. I will be happy to have you do that. This was a project 
working with the wholesalers and retailers; not with producers. 


, 


Senator Warkrns. The people I am inclined to complain about are 
the wholesalers, particularly, who go out in the fruit areas to buy 


fruit. Some of them do not have very much competition in that field 
in our area. 


Mr. Burz. Proceeding with the statement, I would suggest that 
the study which the Secretary had made and which has been referred 
to, be made a part of the record. 


Senator O’Manonry. This study will be made a part of the record. 
Senator Watkins. I take it, later on probably, after we have studied 


it a little further, we may have some questions to ask of the Secretary 
with respect to it. 


(The study referred to above is as follows :) 


DEPARTMENT OF AGRICULTURE, 
Washington, April 4, 1957 


REPORT ON CURRENT ACTIVITIES AND PRORLEMS UNDER THE 
PACKERS AND STOCKYARDS ACT 


I. THe Act AND Its MAIN PROVISIONS 


This report is the result of a survey of current activities and problems relating 
to the investigation and regulation of trade practices in livestock buying and 
meat merchandising under the Packers and Stockyards Act. The survey was 
undertaken in the Department of Agriculture at the direction of the Secretary 
of Agriculture. The purpose was to review problems relating to livestock-buying 
and meat-merchandising practices in order to appraise the adequacy of the 
Department’s resources and current policies in this field. 

The Packers and Stockyards Act was enacted by Congress in 1921. The primary 
purpose of this act is to assure fair competition and fair trade practices in live- 
stock marketing and in the meatpacking industry. The objective is to safeguard 
farmers and ranchers against receiving less than the true market value of their 
livestock and to protect consumers against unfair business practices in the 
marketing of meats, poultry, etc. Protection is also provided to members of 
the livestock marketing and meat industries from the unfair, deceptive, unjustly 
discriminatory, and monopolistic practices of competitors, large or small. 

Three general areas of regulation are encompassed by the act. The regulation 
of packers is provided for in title II. Title III provides for the regulation of 
stockyards posted under the act (operating in interstate commerce and having 
an area of 20,000 square feet or more) and of market agencies and dealers op- 
erating at such stockyards. Title V provides for the regulation of live-poultry 
dealers and handlers at cities or places that may be designated under the act. 
The other titles of the act, title I and title IV, cover definitions and general pro- 
visions. 

SUMMARY OF PRINCIPAL PROVISIONS 


The act provides that meatpackers subject to its provisions shall not engage 
in practices that restrain commerce or create a monopoly. They are prohibited 
from buying or selling any article for the purpose of or with the effect of manipu- 
lating or controlling prices in commerce. They are also prohibited from engag- 
ing in any unfair, deceptive, or unjustly discriminatory practice or device in the 
conduct of their business, or conspiring, combining, agreeing, or arranging with 
other persons to do any of these acts. 

Commission men, dealers, and stockyard operators at markets posted under 
the act are prohibited by its provisions from engaging in any unfair, deceptive, 
or unjustly discriminatory practice or device in the conduct of their business. 
The Secretary of Agriculture is authorized to require such commission men and 
dealers to furnish reasonable bonds to assure payment for livestock bought or 
Sold at a stockyard. 

Stockyard owners and market agencies are required to furnish reasonable 
stockyard services without discrimination and to charge reasonable and non- 
discriminatory rates. Stockyard owners and market agencies are also required 
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by the act to file with the Secretary schedules of their rates and charges and of 
any changes that may be made in them. These rates and charges are subject 
to review by the Secretary, and if found to be unreasonable the Secretary may 
fix ones that are reasonable. 

Meatpackers, commission men, dealers, and stockyard operators are required 
by the act to keep such books and records as fully and correctly disclose all their 
transactions. Such books and records are required to be made available to au- 
thorized representatives of the Secretary for examination and copying as may 
be deemed necessary. Provision is made in the act for filing such reports as the 
Secretary may require and for the issuance of supenas to compel production of 
such books and records and for the giving of testimony by witnesses. 

Under the act, commission men and dealers found to be violating its provisions 
may be suspended from doing business. Among the various enforcement pro- 
visions, the act also provides for the issuance, after formal hearings, of cease 
and desist orders against meatpackers and all other persons subject to it. 


II. BACKGROUND OF THE ACT 


Some years following enactment of the Sherman Antitrust Act, which sought 
to make more effective the common-law doctrine against restraint of trade, agita- 
tion arose for legislation dealing directly and separately with the packers or at 
least the dominant firms in the industry. In 1917, after legislative hearings 
had been held by committees of both Houses of Congress on a series of bills deal- 
ing with the packer monopoly problem, the President directed the Federal Trade 
Commission to investigate meatpacking and related activities. 

The resulting report indicated that the big meatpacking firms virtually had 
complete control of the trade, from the producer to the consumer. The report 
also indicated that one of the essential means by which this control of the trade 
was made possible was through the packers’ ownership of a controlling part of 
the stock in the stockyards companies of the country. This controlling interest 
gave the meatpackers a “whip hand” over not only the operations of the stock- 
yards but also over the activities of the commission men and dealers. 

Two actions followed in the chain of events. One was a Department of Justice 
action which led to the consent decree of 1920 under which the four largest meat- 
packing firms agreed to divest themselves of the ownership of stockyard proper- 
ties and to refrain from the retail merchandising of meat. The other was the 
action by Congress which resulted in the enactment of the Packers and Stockyards 
Act in 1921. 


KEY POSITION OF STOCKYARDS RECOGNIZED 


The bill that provided the basis for the Packers and Stockyards Act recognized 
that if the packer problem was to be solved it was necessary to have additional 
authority. This was needed particularly with respect to the stockyards and the 
transactions in livestock conducted there in order to protect the producers of live- 
stock from the results of unfair practices. Therefore, although in the first in- 
stance the question was raised by reason of monopolistic practices among the large 
meatpackers, the legislative program enacted embraced two largely separate 
legislative schemes—the one dealing with packers and the other with the regula- 
tion of stockyards and transactions taking place at stockyards by all persons in- 
cluding packers. 

Thus, in some respects the Packers and Stockyards Act provided for new legal 
authorities while in some others it provided for trade practice or antitrust powers 
additional to the general authorities already available to the Department of 
Justice. The act vested the Department of Agriculture with authority to issue 
cease-and-desist orders after hearing with respect to packers who engaged in 
practices such as those prohibited under the Federal Trade Commission Act 
and the so-called antitrust laws administered by the Department of Justice. 
The Department of Agriculture was also vested with authority to regulate stock- 
yards and all persons engaged in business on such yards in connection with live- 
stock transactions. This regulatory phase of the act encompassed a field of 
regulation outside the scope of the antitrust laws; namely, prescribing reason- 
able rates for stockyards and market agencies, posting stockyards, registering 
market agencies and dealers, requiring bonds for the protection of producers, 
prohibiting unfair trade practices whether or not relating to restraint of trade 
or monopoly, providing reparation procedures to insure protection of producers 
and others suffering from unfair trade practices, ete. This field of stockyards 
regulation was not only primarily but solely the responsibility of the Depart- 
ment of Agriculture. The fundamental purpose was to insure the fairness of the 
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marketplace where the country’s livestock production first enters the channels of 
commerce to reach the consumer in the form of meat products. 

The keystone position held by the stockyards in the flow of livestock from the 
country’s farmers and of meat to the Nation’s consumers is highlighted in a Su- 
preme Court decision, in a 1922 case involving the Packers and Stockyards Act, 
in which Chief Justice Taft stated : 

“Thousands of head of livestock arrive daily (in the large stockyards) by 
carload and trainload lots, and must be promptly sold and disposed of and moved 
out to give place to the constantly flowing traffic that presses behind. 'The stock- 
yards are but a throat through which the current flows, and the transactions 
which occur therein are only incident to this current from the West to the Hast, 
and from one State to another * * * ” (Stafford v. Wallace, 258 U. 8. 495, 515- 
516). 

The object sought by the regulation of marketing at the stockyards, Chief 
Justice Taft stated, “is the free and unburdened flow of livestock” in interstate 
commerce, and the “chief evil feared is the monopoly of the packers, enabling 
them unduly and arbitrarily to lower prices to the shipper who sells, and unduly 
and arbitrarily to increase the price to the consumer who buys * * *.” 


III. ADMINISTRATION OF THE ACT IN THE DEPARTMENT OF AGRICULTURE 


After its enactment in 1921 the Packers and Stockyards Act was administered 
in the Department of Agriculture under the Office of the Secretary until 1927, 
when it was placed in the Bureau of Animal Industry. It remained in the 
Bureau of Animal Industry until 1939, when the administration of the act was 
transferred to the Agricultural Marketing Service. The successor agencies of 
this earlier Agricultural Marketing Service have had various names and re- 
sponsibilities, but since 1942 the Packers and Stockyards Act has been adminis- 
tered by the Packers and Stockyards Branch of the Department’s Livestock Di- 
vision—now one of the chief operating divisions in the new Agricultural Market- 
ing Service established in the fall of 1953. 

During the first 2 years under the act, 1922 and 1923, all of the stockyards 
then eligible for posting or regulation were brought under the act. The organi- 
zation was built up on the basis of 260 positions in fiscal year 1923, sufficient not 
only for regulation of the stockyards but also for a substantial volume of inves- 
tigative activities. Over the next 2 years this was cut in half, or to 130 people, 
in fiscal year 1925. 

Over the next twenty-odd years attention was given chiefly to regulating the 
stockyards, including particular stress on returns and charges in connection 
with the servicing and selling of livestock at the yards. The position of the 
Department in this regulatory work was upheld by the favorable court decisions 
en its approach to ratemaking cases initiated in the first few years after the 
act became law. During the twenty-odd years from 1924 to 1945, appropria- 
tions provided by Congress for administering the act ranged mostly from a little 
more than $300,000 to somewhat over $400,000 a year, sufficient to maintain a staff 
of around 100 employees. 

After World War II greater emphasis was placed on trade practices, with less 
emphasis on ratemaking investigations. The investigations were concerned prin- 
cipally with the practices of buyers and sellers at stockyards. Operations of 
meatpackers beyond the stockyards also came under scrutiny, particularly with 
respect to investigation of complaints received. The Department continued to 
cooperate with the Department of Justice in any investigations or other actions 
taken in connection with their enforcement of the antitrust laws against meat- 
packers. 

During the postwar period, appropriations for administering the Packers and 
Stockyards Act have ranged mostly between more than $500,000 to well in ex- 
cess of $600,000 per year. However, the higher wage scale and operating costs 
did not permit increasing personnel above the previous average figure of around 
100 employees—in fact, the number fell below that figure. The course followed 
in administering the act was aimed at making the most effective use of the 
rather limited funds available from the standpoint of the broad public interest 
and the most direct and immediate value to producers of livestock. 


INCREASED STRESS ON TRADE PRACTICES 


Within the last 2 years there has been a broadened emphasis on the operation 
of meatpackers under the act. As a result more work is now being done in con- 
nection with trade practices of meatpackers as well as trade practices of buyers 
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and sellers at stockyards. Among the many inquiries currently underway, there 
are about 46 important investigations being made under the act. Of this total, 29 
are concerned primarily with the operations and practices of stockyard com. 
panies and registrants and 17 involve investigations of meatpackers. 

Among the 29 investigations which primarily involve operations and practices 
of stockyard companies and registrants under the act, 2 have so far reached the 
stage of formal charges. Although the 29 investigations cover many types of 
violations under the act, they may be grouped into the following 4 broad cate. 
gories: 6 involve restriction of competition, monopoly, and price manipulation: 
8 relates to fraudulent prices or weights; 2 concern stockyard rate determina- 
tions; and 13 involve unfair or deceptive practices, failure to furnish adequate 
services, etc. 

Among the 17 investigations of meatpackers subject to the act are some that 
originated as far back as 2 years ago and are at or near the stage of formal 
charges. These 17 packer investigations may be grouped into 3 broad categories 
as follows: 6 concern primarily questions of monopoly, price discrimination or 
price manipulation, or restriction of competition in the sale of meats or other 
products; 6 involve unfair practices in merchandising or advertising of meat or 
other products; and 5 pertain to unfair livestock buying practices of packers or 
restriction of competition in buying livestock. 

The broadened emphasis that has been placed on scrutinizing trade practices, 
monopoly, and related problems in the meatpacking industry is expected to con- 
tinue. To a considerable extent, however, the attention that can be devoted to 
this depends upon the funds and personnel available. In general, with the 
rather limited funds available over the last 15 years, the Department has felt 
that the most returns to livestock producers, as well as the public generally, could 
be obtained from regulatory and investigative activities at the market or live- 
stock-buying level. 

The regulatory problems under the Packers and Stockyards Act, especially as 
they apply to stockyards and to the day-to-day purchase of livestock, have been 
greatly expanded by the development of truck transportation and the rapid de- 
centralization of livestock marketing which started in the mid-1920’s. Where 
there were around 80 major rail centered livestock markets at the time the 
Packers and Stockyards Act was passed, the number has greatly increased since 
then, especially with the rise of auction markets. As a result, it is estimated that 
currently there are altogether some 900 to 1,000 markets with 20,000 square feet 
or more of space which the act provides shall be posted or regulated. 

This has meant that the Department either had to spread its regulatory staff 
so thin as to give ineffective supervision or to limit the number of yards posted. 
In order to assure effective supervision of posted yards, it was necessary to limit 
the number of yards posted. As a result, the situation had been reached in 1952 
where only about one-third of the eligible yards were posted. Since these were 
the major yards, it is estimated that they accounted for about 80 percent of the 
sales of livestock through public stockyards. As a result, the policy decision was 
reached in the Department to ask for additional funds and personnel over a 
period of 3 years which would allow the posting of all eligible stockyards, start- 
ing with the appropriation request for fiscal year 1957. 

In the funds appropriated by Congress for the 1957 fiscal year, the Department 
received for administering the act an increase of approximately $100,000 for 
posting more markets this year. This increase in available funds makes it pos- 
sible for the Department to post and supervise about 200 additional auction 
markets and to exercise its authority over the buying practices of packers as well 
as other buyers at these markets. For the 1957-58 fiscal year, the Department 
has requested an additional increase of about $178,000 in appropriated funds 
which, if granted, would total around $980,000, providing for a total staff of about 
120 employees. This increase would be for the purpose of posting additional 
markets and for further expanding investigatory activities under the act. 


IV. PERSONNEL AND THE NATURE OF THEIR WORK 


A total of 98 full-time and 5 part-time employees currently constitutes the staff 
of the Packers and Stockyards Branch of the Livestock Division which is 
responsible for administering the Packers and Stockyards Act in the Agricul- 
tural Marketing Service. The number now employed represents an increase in 
fiscal year 1957 of 15 new marketing specialists, 1 scale and weighing specialist, 
1 clerk, and a change of 8 part-time clerks to full-time duty during this fiscal 
year as a result of additional funds provided by Congress for further extending 
operations under the act. 
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Of the total number engaged in the work of the Packers and Stockyards Branch, 
15 are full-time employees in the Washington office, 78 are full-time employees in 
the field, and 5 are part-time employees in the field. The positions held by these 
employees, both in Washington and in the field, are shown in the following table: 

















| 
| | Field 
| Wadingtaiet iss Og 
Fulltime | Part time 
administrative officer (Chief)_______- pies oS od | 1 | . - abe 
ermaeieat oo ee ie. cob ede 5 | 44 | ee 
Accountants ‘ b DB Ae wicwl wae 
Valuation engineers ? os : | 1 | 3 atbitlions 
Seale and weighing specialists Se ical encaail | 1 | 2] ae 
Clerical ; : elie | 7 17 | 5 
; fp ater a renee 
Total ili wos to ohaticncilgiateepnaetinheet each a AR teicaitpie 15 | 78 | 5 


Direction for all investigatory and supervisory work is handled under the Chief 
of the Packers and Stockyards Branch by seven specialists on the Washington 
staff. The primary responsibility for investigation and market supervision rests 
on a field staff of 61 marketing, accounting, and engineering specialists stationed 
in 20 field or district offices throughout the country. These are specialists who 
are familiar with the problems of the livestock marketing and meatpacking 
industries. 

The organization that is maintained in administering the Packers and Stock- 
yards Act permits a high degree of flexibility in planning and conducting major 
investigations and in meeting the fluctuating demands of different district offices. 
This is because the entire field force may be actively utilized in such an investi- 
gation whenever necessary. Individual field staff members are able to study 
problems common to all districts and also provide prompt assistance to other 
districts as the need may arise. 

In recent years on major investigations, as many as a dozen experienced 
specialists have been detailed from their districts for varying periods of time to 
assist specialists in other districts. This permitted major investigations to be 
conducted without the cost and delay incident to the employment and training of 
additional temporary personnel. The use of temporary, untrained personnel is 
in fact not practical in such investigations. 

All of the specialists and technicians employed in connection with the admin- 
istration of the act have a high degree of training for their work. Almost all the 
marketing specialists and all such specialists employed in the last 10 years have 
practical farm and livestock experience, are college educated, and have received 
intensive on-the-job and other special training in investigational techniques and 
procedures. Most are college graduates in animal husbandry or economics and 
several have advanced degrees in these fields. In addition, some have law 
degrees, and a considerable number had been employed in the livestock-marketing 
and meatpacking industries and in this way have acquired firsthand practical 
experience. 


V. THE MEATPACKING INDUSTRY 





The number of meatpacking establishments in the United States has tended to 
increase gradually over most of the period covered by census data. In 1899 
there were 882 such establishments; by 1909 the number had risen to 1,221, and 
information from the 3 most recent census periods is as follows: 

Number of 

meatpacking 
Year: establishments 
i at lacie celta eee 

i cen ath sittin iinet tas nnn tsi can hn aa Rail . , 2, 158 


These totals are reported to include only those plants engaged primarily in 
slaughtering operations and exclude plants which have as their main business 
the production of sausage, other prepared meat products, etc. 

While the relative importance of the largest packers has varied considerably 
since pre-World War II there has been no tendency for their share of the total 
livestock slaughter and volume of meat handled to increase, at least for the 
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United States as a whole. The following tabulation shows the proportion of the 
total number of livestock slaughtered by the top four meatpacking companies 
during recent years in relation to the total commercial slaughter. 


Percent slaughter by top 4 packers is of total commercial slaughter ' 













Year | Cattle | Calves; Sheep | Hogs Year Cattle | Calves | Sheep | Hogs 

sb oa ; 49 36 63 44 || 1933_ ae 49 45 69 43 
i etiinte dainty dite 46 33 60 40 1934 2 a 44 | 48 | 68 | 8B 
1922. 5 7 48 34 59 | 4 1935 2____ 45 46 | 69 | 2 
Rvp miakode 49 36 61 43 || 1936 2_.__ ‘ 49 49 70 5 
Mc cel 50 37 62 41 |! 1937.___- 44 47 68 | 4] 
1925... . 51 40 65 40 1938_ 45 44 68 43 
1926. 51 40 68 40 1950_ ined 37 33 63 | 4) 
1927 52 43 68 40 1951. 32 32 63 rT 
1998 . 51 | 47 69 49 1952__. 35 32 63 39 
020... ... Ku 50 47 70 40) 1953_ 36 34 | 61 A 
eee cdots 48 46 69 38 1954_ 34 32 Oo 39 
eee cei oo 47 46 69 40 1955_ heal 32 31 58 38 
3932_.... . 45 43 65 39 





1 Commercial slaughter excludes farm kill. 
2 Excludes slaughter for Government account. 


In recent years there has been an overall tendency for the smaller companies 
to increase their slaughter of livestock, cattle especially, in relation to the total 
commercial slaughter. This is indicated by the fact that for the 15 top-ranking 
companies the percentage of both cattle and sheep and lambs slaughtered in rela- 
tion to total commercial slaughter has for most species shown some decline be- 
tween 1950 and 1955 with relatively little change in other livestock slaughtered. 
The changes that have taken place are shown in the following table: 


Top-ranking companies in total commercial slaughter (Federal inspection and 
other wholesale and retail), calendar year 1955 compared with 1950 


[Percent of total slaughter] 











| 
Number of companies Cattle | Calves |Sheep»nd| Hogs 


lambs 





























WERE Ge Ok PTT i. fgte 12 Ys sot 32.9 | 31.2 | y 
wc RPT caighD 1 1 ee aN Bet ae 38.6 | 34.8 | 67.2 45,0 
eS er, 7 2 BGC AALS el le RS 42.3 | 37.8 | 76.0 51.6 
Ist 10.____- Tiere tees ty i ke ere ee ay i 43.6 | 38.9 | 77.1 58.8 
Oe er ord, iF Selick dec unudeuboceate 45.6 39. 5 78.0 63.7 





While the meatpacking industry is large and dispersed throughout the coun- 
try, only a few firms are highly diversified in their business operations—produc- 
ing, handling, and selling a range of different products. Insofar as the buying, 
slaughtering, processing, and selling of meats are concerned, the operations of 
meatpacking firms tend to be quite similar. However, the entry of Chainstores into 
the meatpacking business has complicated the picture to some extent, as have 
the country buying and direct marketing of livestock. 

Chainstores and other multiple-unit companies have become more and more 
important factors in the distribution of meats as well as other foods and other 
groceries. Grocery-store companies operating 4 or more stores increased their 
percentage of the total grocery-store sales from 38.5 to 43.3 percent between 1930 
and 1954. Companies with 11 or more stores did 34.4 percent of the grocery-store 
business in 1948 and 39.4 percent in 1956. 


VI. CovERAGE AND SCoPE OF OPERATIONS UNDER THE ACT 


Of the total number of meatpackers in the United States, approximately 2,000 
engaged in interstate commerce are under the jurisdiction of the Packers and 
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Stockyards Act. In addition, approximately 2,600 buyers who purchase livestock 
for these meatpackers are registered to buy for them at the posted markets and 
are supervised under the act. 

Some of the meatpackers, particularly the larger ones, process, handle, and 
sell many other products in addition to meat or meat food products. These in- 
clude such items as poultry, eggs, butter and other dairy products, oleomargarine, 
soaps, dog foods, cleansers, fertilizers, and so forth. The merchandising and other 
practices followed in connection with these products are also subject to scrutiny 
under the act. 

Included among those classified as meatpackers under the act are those chain- 
stores that also have meatpacking and meat-processing operations. There are 
14 chainstores presently filing reports as meatpackers under the act. This num- 
ber includes six of the leading chains. These 6 chains, in addition to their meat- 
packing or meat-processing operations, have approximately 10,900 retail grocery 
stores. The remaining 8 smaller chains have less than 100 stores each in addi- 
tion to their meatpacking or processing operations. 

There currently are 375 livestock auction markets and 64 terminal markets 
posted und ithe act. By the end of the present 1957 fiscal year about 100 more 
auction mirkc.s will be posted, bringing the total to 500 or more markets. If 
posting of !i\ osruck markets is continued during the next fiscal year as contem- 
plated, complete market supervision should be made available to livestock pro- 
ducers at 150 more auctions. The number of posted stockyards under the act 
each year since operations started is shown in the following table: 


Stockyards posted under Packers and Stockyards Act, 1922-57 


Number Number 


posted posted 
stockyards Year stockyards 


gab. 1940_ ‘ U4 199 
76 1941____ Use 222 

1ARiG ios 4.4 isd i 217 

1948... _... 205 

202 
196 
193 
201 
207 
207 
308 
333 
327 
325 
322 
335 
352 





Beech Lika = - hex bled 1957 2 


! No figures available. 
2? Through Mar. 18. 


In the early years of the act there were relatively few livestock markets and 
these were located primarily in large terminals. All of the markets eligible under 
the act were posted. As transportation facilities, particularly roads and trucks, 
improved and with decentralization of marketing, the number of livestock markets 
eligible for posting increased. The posting of these markets, however, did not 
keep pace with the rise in numbers. At the present time about half the eligible 
markets are posted. 

There are registered to do business at the markets posted under the act 1,300 
livestock commission firms and about 2,000 livestock dealers. Approximately 
2,000 scales at posted stockyards and at buying stations owned by interstate meat- 
packers are required by Department regulations to be tested regularly to assure 
accuracy. 

The Department also has the responsibility of reviewing and approving rates 
and charges by commission firms and stockyard operators. These rates and 
charges amount to more than $92 million per year. Facilities and services ren- 
dered by the commission firms and stockyard operators are examined to deter- 
mine if such facilities and services are reasonable and nondiscriminatory. 

In 16 cities designated under the act, supervision is exercised over the business 
operations of 1,300 poultry dealers, agents, and handlers. 
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REPORTS REQUIRED TO BE FILED 


With the exception of employee packer buyers, all packers, stockyard operators, 
dealers, and others subject to the act are required by regulation of the Depart- 
ment of Agriculture to file annual reports of their operations. The employee 
packer buyers are not required to file such reports because reports are filed by 
the packers for whom they purchase livestock. 

The annual reports of meatpackers are received by the 20 district offices that 
are maintained by the Packers and Stockyards Branch. Each packer sends his 
report to the district office in which his headquarters is located. Information 
contained in these reports is primarily concerned with ownership, organization, 
and financial condition, but the total numbers of livestock purchased for slaughter 
and feeding purposes are also reported. The reports received from packers are 
reviewed by personnel of the district offices and there kept on file. The annual 
reports of the top four packers are forwarded to the Washington office of the 
Branch, where they are retained in a permanent file. 

Although the annual reports of packers are reviewed, there is no tabulation 
or statistical analysis made of the information contained in them for the pur- 
pose of determining industry trends, problems, or conditions. This is also true 
generally of reports required to be filed by others under the act. However, in- 
formation concerning the feeding operations of packers has been requested each 
year from 1954 forward. This information has been tabulated and consolidated 
into a report which shows the significance of this feeding activity, and will, 
over a period of years, disclose the industry trend. 

The annual reports of all stockyard companies, terminal or auction, are also 
received by the district offices. Copies of the reports are made for the district 
office files. The originals are forwarded to the Washington office where they 
are used principally in determining the reasonableness of existing rates or 
charges and of requests for increases. These determinations require review 
and analysis of items of expense and income. Much of the information re- 
quired for this purpose is contained in the reports submitted by the stockyard 
companies. 

Market agencies and dealers operating at posted stockyards file their annual 
reports of operations at these markets with the district offices where they are 
retained. The information contained in these reports is reviewed for evidence 
of change in ownership or organization which would require change in registra- 
tion, for volume of business which may require a change in bond coverage, 
for income and expense information in connection with agency rate determina- 
tions, and for indications of possible violations of the act. Some analysis of 
these reports is made in certain instances when this is necessary in carrying out 
marketwide investigations. Dealers operating only as packer buyers are not 
required to submit annual reports. 

Poultry dealers, agencies, and handlers licensed to operate at designated 
markets also submit their annual reports to the district offices where they are 
filed and retained. These reports consist for the most part of ownership and 
organization information and include a financial statement. The information 
shown on these reports is used principally to assure that each licensee is properly 
licensed and meets the financial requirements of the act. 


EXTENT OF ACTIVITIES LAST YEAR 


At the end of the 1955-56 fiscal year there were 352 posted stockyards under 
the act. In the field of trade-practice investigations, the principal emphasis 
during the past year has centered on practices at terminal stockyards, because 
of the influence these markets have on prices received by livestock producers 
at all markets and by those selling direct. Thus, the limited funds available 
have been concentrated on the elimination of deceptive, collusive, and other price 
restrictive practices at these markets in order to permit full competition to 
determine livestock values. Also under scrutiny at the same time were packer 
buying practices at stockyards as well as some other aspects involving the con- 
duct of their businesses. 

The trade-practice investigations for the most part involved practices which 
seriously affect the net return to the livestock producer and which may give 
certain buyers an unfair competitive advantage to the detriment of other buyers 
or of producers or consumers. These included false weighing, switching of live- 
stock and other fraudulent practices, unfair turn systems, restrictions on bidding 
and other monopolistic buying practices, deceptive and collusive arrangements 
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between packers, dealers, sellers’ agents and their employees affecting the dispo- 
sition of livestock or the price paid to the livestock producer, unreasonable selling 
or buying services, failure to pay for livestock, and speculation by agents in their 
principals’ livestock. 

During the past fiscal year there were an estimated 40 important investiga- 
tions underway, 74 formal cases initiated, and 129 audits completed. Between 
2,000 and 3,000 informal complaints were handled by the field force responsible 
for supervisory work under the act. A total of 1,704 scales were tested. This 
number included 862 stockyards scales, 749 scales used by packers for weighing 
livestock, and 93 scales used for weighing poultry. Bonds in force totaled $47,- 
368,000. The work done during the year in reviewing increases in stockyards 
rates and charges resulted in modifications which saved $482,000 for livestock 
shippers. 

An approach in which the operations of an individual market are investigated 
and analyzed in detail continues to prove itself unusually effective. Perhaps the 
most recent investigation of this sort which has paid rather large dividends took 
place on one of the major hog markets. This investigation started around the 
beginning of the 1956 fiscal year and involved not only one individual but all of 
the registered hog dealers at that particular market. The results of this investi- 
gation were far reaching. The fraudulent weights alone represented an annual 
loss of an estimated $750,000 per year which was brought to a halt as a result of 
this marketwide investigation. 


COOPERATION WITH OTHER AGENCIES 


Because the Packers and Stockyards Act contains many provisions that are 
similar or supplemental to provisions of other regulatory acts passed by Con- 
gress, it is necessary to maintain close working relationships with agencies such 
as the Department of Justice, the Federal Trade Commission, and the Interstate 
Commerce Commission. In particular, provisions of the Packers and Stockyards 
Act are related to the Federal Trade Commission Act as to fair trade practices, 
to the Interstate Commerce Act as to reasonable rates that may be charged at 
stockyards, and to the antitrust laws as to monopoly and other related prohibited 
acts. 

Where appropriate, there is collaboration with the Federal Trade Commission 
to the benefit of both the Department and the Commission. In areas of business 
where the Federal Trade Commission has jurisdiction over a particular phase 
and the Department has jurisdiction over meatpackers in the same field, the 
Department coordinates its approach with that of the Federal Trade Commission 
so as to avoid conflicting policies and actions in the same areas of business. On 
many occasions meetings are held with Commission officials to discuss problems 
of mutual interest. 

The Department has also had occasion to collaborate in the same way with the 
Interstate Commerce Commission. 

Under the antitrust laws, the Department of Justice has concurrent jurisdic- 
tion with the Secretary of Agriculture over the meatpacking industry. In 
actions brought against meatpackers for alleged violations of the antitrust laws, 
the Department of Agriculture has cooperated with the Department of Justice 
in various ways. 

Cases involving violations of criminal provisions of the Packers and Stock- 
yards Act are sent to the Department of Justice each year through the Depart- 
ment of Agriculture’s Office of General Counsel. Also actions to recover civil 
penalties or to restrain persons from violations of orders issued under the act 
go to the Department of Justice for prosecution. In recent years several quite 
important cases arising under the act have been decided in the Untied States 
courts of appeal. In these cases, both the Department of Justice and the Depart- 
ment of Agriculture appeared, and the cases were argued by attorneys from the 
Department of Agriculture. 


VIT. PropineM AREAS UNDER THE ACT 


Analyzing operations under the Packers and Stockyards Act, it is apparent 
that there are some practical operating problems as well as a question as to 
further increasing activities in order that the trade practice sections of the act 
may be more effectively administered. 
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Insofar as producers are concerned, the primary purpose to be served by the 
act is the prevention of any actions or practices which deprive them of the ful] 
and true market value of livestock and poultry. Such practices are also detri- 
mental to consumers and others who buy livestock and poultry products. The 
prevention of such practices involves the maintenance of open, competitive, effi- 
cient, and economical markets for livestock and poultry producers, and also the 
continuous review of the purchasing and merchandising practices of the meat- 
packing industry. 

The maintenance of livestock and poultry markets that are open to all buyers 
is essential to and makes possible true market values but does not guarantee them, 
Continued inquiry, observation, and investigation are necessary to assure that 
apparent competition is true competition and to prevent and uncover price 
manipulations and deceptive, discriminatory, or monopolistic practices. This 
requires, of course, continual supervision or observation of the livestock market- 
ing, meatpacking, and merchandising processes. The objective is to provide the 
protection which the act seeks to insure for the livestock producers, the market- 
ing and meatpacking industries, and the consuming public. 

Accepting these objectives, the four main problem areas which emerge from the 
survey of current activities under the Packers and Stockyards Act are: 

(1) Complying with the provision of the act which requires that all stockyards 
with 20,000 square feet or more of space and operating in interstate conimerce 
shall be posted or regulated.—The policy of the Department is to complete the 
posting of all eligible stockyards over a period of 3 years beginning with the 
1956-57 fiscal year for which an increased appropriation was requested. Con- 
gress made available for the year around $769,000, which included an increase 
of about $100,000 for posting more markets. This will permit bringing the total 
of posted stockyards to at least 500 or more by the end of the fiscal vear, as 
compared with a total of 352 posted yards at the end of the previous fiscal year. 
This will include all eligible stockyards in 15 central and western States. Many 
of the remaining 33 States have eligible stockyards but not all of them are posted. 
The Department’s program proposes to cover the eligible stockyards in these 
States. 

For the 1957-58 fiscal year the Department has requested additional funds in 
its budget to permit the posting of all eligible stockyards in 16 more States. These 
States would include the remaining 7 North Central and Corn Belt States, the 
5 Western States, and 4 South Central States. This would leave 17 Eastern 
States to be completely posted during the following year of the program. If the 
appropriation request is granted, the increase would amount to about $178,000 
or a total appropriation of around $980,000 for administering the act. By the end 
of the 1957-58 fiscal year, with the necessary appropriation granted, it is antici- 
pated that the number of posted stockyards will tota! around 700. 

Altogether, it is estimated that a total of approximately 900 to 1,000 stockyards 
are probably eligible for posting under the Packers and Stockyards Act. With 
500 or more stockyards expected to be posted at the end of the current fiscal year 
and around 700 at the end of the 1957-58 fiscal year, the objective of the Depart- 
ment is to continue moving along with the posting program as rapidly as possible. 
The extension of posting operations is expected to continue under the Depart- 
ment’s program into the 1958-59 fiscal year and perhaps for a year or so beyond, 
depending on the availability of funds. 

The 900 to 1,000 stockyards believed eligible for posting under the Packers and 
Stockyards Act are out of a total of approximately 2,400 interstate public stock- 
yards in the country. The interstate stockyards ineligible for posting are not sub- 
ject to the act because they have less than 20,000 square feet of area. 

Those public stockyards doing an interstate business but not posted are not 
restricted in their business-getting practices nor are they required to provide and 
maintain the standard of facilities and services required of posted stockyards. 
A few of these ineligible yards handle as large a volume of business as do compet- 
ing posted stockyards. The use of unfair competitive practices to obtain business 
by unposted stockyards poses some problems for the posted stockyards that have 
to compete with them—problems which cannot be controlled under the act. 

The posting of all eligible yards under the act, however, will give producers 
and the trade substantially more protection than has been the case over recent 
years. Further, the additional personnel necessary for stockyards supervision 
will contribute materially to the more effective investigation of trade practices 
a only in livestock marketing but also at the meatpacker and merchandising 
evel. 
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(2) The question as to how much increased emphasis should be given to investi- 
gation of trade practices having to do with livestock buying and packer operations 
including merchandising.—This covers not only the problem of trade practices 
within the stockyards themselves but also such broader investigations as may 
be necessary in order to assure that unfair, collusive, discriminatory practices are 
not being carried forward at the packing and merchandising levels in such a way 
as to limit competition or adversely affect free determination of market prices. 
There is also the question as to whether more adequate and useful data might 
not be obtained by a revision of the various reports now required under the act. 

The great amount of emphasis that has been placed over the ree~s on c’imi- 
nating undesirable trade practices in stockyards has produced highly beneficial 
results. However, changes in the marketing of livestock and poultry have intro- 
duced new factors that needed to be examined. For example, the direct market- 
ing of livestock and the rapid growth of auction markets require an ever- 
increasing amount of attention. Practices involved in the increasing direct 
marketing of livestock and country buying by meatpackers have given rise to a 
number of complaints. 

Significant problems that arise from changes and shifts in the production and 
marketing system pose important questions for investigation and study in the 
field of trade practices. These questions are raised by such problems as (1) 
direct marketing of livestock and country buying practices of packers, (2) 
schedule selling in the sale of livestock at public markets, (3) consignment 
slaughtering and carcass sale by packers and livestock preducers and their effects 
on competition in the determination of livestock and meat values, (4) merchan- 
dising policies and practices of meatpackers, (5) weighing practices at other 
than terminal stockyards, (6) feeding operations of meatpackers and their 
effects on the determination of livestock prices, and (7) acquisition of meat- 
packing plants by competitors and the effects on competition for livestock and 
the sale of meats in certain areas. 

Most of the cases under the act do not involve broad economic problems but 
are local in nature and effect and do not require long involved studies or large 
numbers of personnel. Investigations of alleged monopolistic practices, how- 
ever, do become more involved and may require studies over an extended length 
of time by quite a number of personnel and entail a great deal of work by De- 
partment of Agriculture attorneys. 

Recent experience has demonstrated that investigations and supervision neces- 
sary for the enforcement of title II of the act can for the most part be carried 
out as part of the regular duties of the specialists and other workers located in 
the field. However, the workload requirements at certain district offices located 
in important slaughter centers and major metropolitan consuming areas pose the 
question of whether some additional marketing specialists and accountants 
should be stationed at these offices. With further expansion of work in the 
field, some addition in the Washington staff would be needed to plan and direct 
this phase of the work, assist the field forces in complicated investigations, and 
provide field direction for those investigations and studies of national scope or 
significance. 

Effective administration and prompt enforcement of any regulatory measure 
such as the Packers and Stockyards Act are highly dependent upon the avail- 
ability of adequate information and the use made of this information in the 
job that must be done. Packers and others subject to the act are now required to 
file annual reports. In the past, the Department has consistently adhered to a 
policy of requesting from those subject to this act a minimum of information in 
their reports. 

This raises the question as to whether both the timeliness and the content of 
these reports from packers might be improved and whether the information sup- 
plied should be in more pertinent detail for analysis and interpretation. Such 
reports would help pinpoint industry or individual problems and assist in bring- 
ing about more effective and economical administration of the act. This is so, 
particularly in view of the information such reports can reveal relating to 
trends, shifts, emphasis, degree of concentration in the industry, ete. Moreover, 
greater knowledge of the operations of the industry can have a salutary effect 
on the industry itself, and in that way, also add to the effectiveness of adminis- 
tering the act. 

It must be recognized, however, that packer operations throughout the country 
are so detailed that it is obviously impractical to obtain: from regular reports 
all of the information that would be necessary in handling complaints under the 
act. Consequently, in the investigation of individual cases, special reports would 
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undoubtedly be required from packers in order to determine whether or not there 
are violations. 

(3) The question as to how trade-practice investigations and actions should 
be carried forward in connection with the nonlivestock products handled by 
firms which fall within the “packer” classification under the Packers and Stock. 
yards Act. 

The definition of what constitutes a “packer” under the Packers and Stoek. 
yards Act poses some problems in the fields of adminstration and enforcement, 
Phe term “packer” is defined in the act to include any person engaged in the 
business (a) of buying livestock in commerce for purposes of slaughter or (b) 
of manufacturing or preparing meats or meat food products for sale or ship- 
ment in commerce. The definition would also include, among others, a person 
engaged in the business of marketing meats, poultry, or dairy products in com- 
merce if such person owns or controls any interest referred to in (a) or (b). 
Thus, for example, a company engaged in the business of marketing ice cream 
and other dairy products in commerce could be a packer within the definition 
if it also owned or controlled a company preparing meats or meat food produets 
for shipment in commerce. The same holds true in the case of a chainstore 
company. 

The act provides that the Federal Trade Commission shall have no power or 
jurisdiction with reference to any matter which the act makes subject to the 
Secretary of Agriculture. However, the Secretary may request the Commission 
to make investigations and report to him. The Secretary has the sole authority 
under the act to take enforcement action on the basis of investigations conducted 
by the Department or by the Commission on his request. 

(4) The question of providing more adequate and wider information coverage 
of operations and actions under the Packers and Stockyards Act as an aid in 
developing an improved public understanding and contributing to more effective 
administration. 

An improved understanding of objectives and operations under the act is 
apparently needed not only among the general public but also among livestock 
producers and the various elements in the livestock marketing and packing 
industries. This raises the question of wider public release of more adequate 
information. 

There is an important public interest in greater knowledge of the meatpack- 
ing industry and other segments under the act. This poses a question of whether 
useful industrywide information which may be provided by reports filed by 
packers and others should be adapted for general public release in a manner, 
of course, that would in no way divulge the kind of information required to be 
kept confidential under that act. 

Enforcement and related cases are also of interest. Press releases are issued 
on formal cases, especially those of significance. Administrative and informal 
actions are usually not covered by press releases. Formal administrative aec- 
tions are included in outline form in a monthly report which goes to approxi- 
mately 300 industry members who requested being on the mailing list. All 
formal decisions in cases are also published in the Department’s “Agriculture 
Decisions” which has limited circulation. The present procedure for releasing 
information relating to enforcement and other cases raises a question as to 
whether changes need to be made in the handling of such information so as to 
best serve the public interest and also contribute to more effective administra- 
tion of the act. 


Senator O’Manonry. Any member of the committee who desires to 
base any questions upon this report will have the privilege of doing so. 

Mr. McHuen. You state here that investigative and regulatory 
functions of the Government frequently are given little publicity. 
You are referring here, I assume, to regulatory procedures in the 
Department of Agriculture ? 

Mr. Burz. Yes, sir, especially investigative procedures. It is our 
practice under investigative procedures to give no publicity unless we 
develop the facts that indicate rather clearly there is a case. 

Mr. McHuen. Unless it results in the filing of a case / 

Mr. Burz. Yes, sir. 

Mr. McHwuan. The only way there is any publicity attached to these 
proceedings would be if a formal proceeding were filed 
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Mr. Burz. Yes, sir. 

Mr. McHveu. That is the only way in which consumers and live- 
stock producers would learn the rules the Agriculture Department is 
in fact prescribing for the conduct of competition in this area? 

Mr. Burz. No, the rules are well stipulated. We have rules on all 
posted markets we follow, but the reason we do not give publicity to 
the investigations that we make is that we do not want to harm an in- 
nocent party. If an allegation has been made of some malpractice 
and we conduct an investigation and the evidence does not show sub- 
stantive evidence of malpractice, then we do not want to subject that 
individual to the light of unfavorable publicity. 

Mr. McHvucn. Do you ever conduct investigations which do not 
result in the filing of cases but in which you persuade or induce the 

arties to desist from certain practices ? 

Mr. Burz. Yes, sir. 

Mr. McHven. Isn’t this the sort of a matter which would deserve 
public attention ¢ 

Mr. Burz. That does get the public’s attention. 

Mr. McHveén In what way? 

Mr. Perrus. May I comment on that, please? In the past we have 
not followed the practice of giving that type of an investigation pub- 
licity. 

Mr. McHven. Why is that ? 

Mr. Perrvs. It has been the policy which was followed because it 
was deemed in the interest of the type of operation that we were follow- 
ing to correct the practice without causing complaint, or to continue 
to get the cooperation of the people involved in enforcing the act. 

Mr. McHveu. Even though there were practices involved which 
in the opinion of the Department of Agriculture were harmful ? 

Mr. Perrvs. It has been our practice, yes. 

Mr. McHven. The reason you do not file a complaint or that you 
do not institute proceedings to which publicity is attached is because 
you do not want to take action which would alienate the support of 
people upon whom you are relying ¢ 

Mr. Perrvs. I would not say that is the complete story The reason 
we do not announce actions in this case—and there are many cases 
that may be borderline cases, where it appears there may be a viola- 
tion occurring—is because we advise the person involved of this. They 
agree if it is questionable, even though they may think it is not’a viola- 
tion. They will agree to refrain from that type of a practice, and we 
have not believed in the past that giving publicity to that is justified, 
because there may be some question even lander as to whether or not 
the practice is a direct violation of the act, but it borders on reducing 
competition, for example, and when we get compliance with that sort 
of thing we do not feel justified in issuing press releases and formal 
statements regarding it. 

Mr. McHvueu. I assume if you ask the companies in question to 
give up the practice and to cease and desist from this conduct, the 
Department must have considered that such practices were harmful. 

Mr. Perrvs. I believe that is right. May I give an example of the 
type of thing I have reference to here. A packer who is buying through 
a dealer the livestock which he intends to slaughter we feel may in- 
crease the competition on the market if he will put his own buyer on the 
market, so that there are not only the orders of this packer through 
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his ow n buyer but also other orders through the dealer that the packer 
was using. So by increasing the number of people on the market we 
think we get more competition, and we think we get higher prices for 
livestock. However, it is not a direct violation for a packer to use a 
dealer, unless we can prove that the result of that is a restraint of trade, 
and that is pretty difficult to prove. But it is pretty obvious in a good 
many cases that you get increased competition when you separate these 
packers’ orders and put them on the market in the hands of an in- 
dividual packer representative rather than consolidate them in one 
dealer. 

Mr. McHveu. In the course of these investigations which the De- 
partment of Agriculture is conducting, if it determines that certain 
conduct has been engaged in which is improper, is it presently the en- 
forcement policy of the Department to enter into arrangements with 
the company involved, in which the companies would agree to abandon 
the practice, without the necessity of filing formal complaints ? 

Mr. Pertvs. Is it our policy ? 

Mr. McHveu. Is that the policy of the Department of Agriculture 
now ? 

Mr. Perrvus. To do what concerning these cases / 

Mr. McHveu. In connection with its inv estigations, where it de- 
termines that certain practices are being conducted which are improper, 
in the opinion of the Department, is it the policy to get these companies 
to agree to abandon the practice without the necessity of the filing of 
formal complaints and instituting formal proceedings? 

Mr. Perrvs. I would say it is our policy to handle such cases where 
we can without getting into formal arrangements, on an informal basis, 
because of the fact that they can be handled much more expeditiously 
and at far less cost if we can get an agreement with them. Some of 
these may result in a cease-and-desist order. 

Mr. McHveu. I am speaking of situations now that do not involve 
formal complaints and that do not involve a cease-and-desist order. 
You are speaking now of a kind of voluntary arrangement between the 
Department and the companies in question / 4 

Mr. Perrvs. Yes. I think perhaps you are speaking of a stipulation, 
where the Department stipulates with the person involved that they 
will not indulge in this type of an operation. 

Senator O’Manonry. It is quite habitual to refer to corporations 
with the personal pronoun. It isunderstandable. But I think it ought 
to be borne in mind that we are dealing here not so much with persons 
as we are with very large corporations, so that the personal pronoun 
actually does not apply. As I understand Mr. McHugh’s questions 
and your answers on this particular point that we are developing now, 
the Department has followed the policy of avoiding the publication 
of charges for fear that an injustice might be done against a com- 
pany or an organization or an individual against whom a complaint 
or an allegation has been made in some manner. You do not want 
unproven charges given publicity. That is my understanding. 

Mr. Perrvus. That is correct. 

Senator O’Manonry. Then you have conferences with representa- 
tives of the organizations involved in borderline cases and in other 

eases. Does that mean that you seek to get voluntary agreements 
among:the packers to adopt a particular kind of practice ? 

Mr. Perrvs. Individual packing companies? 
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Senator O’MaHoney. Yes. 
Mr. Perrus. Rather than packing companies as a group. I am not 
sure, Senator, whether you meant we agreed with the group or with 
individuals. We do seek to get voluntary agreement with individuals 
to discontinue certain action. 

Senator O’Manoney. I understood you to testify with respect to 
the situation which develops when a purchaser on the market, a dealer, 
represents several buyers. 

Mr. Perrvs. Our contract there is with the indiviual buyer in the 

vase that I illustrated, rather than the dealer. 

Senator O’Manoney. With the individual buyer and not the dealer. 
So that your conferences are not with the group but with the indi- 
viduals ? 

Mr. Perrvus. That is right, sir. 

Senator O’Manonery. By “individuals” I mean the individual pur- 
chasers, corporate or personal, as it may be. 

Mr. Butz. Shall I proceed ? 

Senator O’Manoney. I think it is your turn, Mr. Secretary. 

Mr. Butz. Thank you. Iam now at the middle of page 7. 

There have been a number of changes in the livestock and meat indus- 
try in recent years which have tended to complicate the administra- 
tion of the Packers and Stockyards Act. Among these changes are 
such things as an increased number of livestock markets, changes in 
methods of marketing livestock and meat, increases in the number and 
kinds of firms in the meat industry, and the growth and development 
of the food industry, particularly the retail segment. 

Regulatory problems applying to stockyards and the purchase of 
livestock have been greatly expanded by the developments in trans- 
portation and the decentralization of livestock marketing. At the time 
the Packers and Stockyards Act was passed, there were around 80 
livestock markets which were eligible for posting under the act. These 
were mostly rail-centered terminal markets. Since that time the 
number of important livestock markets has greatly increased, due to 
developments in transportation. There has been a great increase in 
the number of auction markets, buying stations, concentration yards, 
and so forth. Asa result, it is estimated that currently there are some 
900 to 1,000 markets which are eligible for posting and regulating 
under the act. 

Another factor which has helped make administration of the act 
more difficult has been the rapid increase in the number of meatpacking 
establishments. The rate of expansion between 1939 and 1947 was 
very rapid with the number of plants increasing by 46 percent in a 
span of just 8 years. The increase has been somewhat slower since 
then, although there has been about a 10 percent in the past 7 years. 

Even with the large number of firms in the meatpacking industry, 
there is considerable concentration, and there has been for a long time. 
But there has not been increased concentration nor is there an unusual 
degree of concentration in the meatpacking industry when compared 
with a number of other industries. In fact, today the four largest 
packers are slaughtering a smaller share of total commercial slaughter 
than in 1920. The actual number of livestock slaughtered by the four 
largest firms has increased by 40 percent since 1920, but during the 
same period total commercial slaughter has increased 64 percent. 
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During recent years vertical integration has developed to a consid- 
erable degree within many industries. This has been the case partieu- 
larly in the retail food field. Insofar as livestock and meat are cou- 
cerned, some firms have developed vertical integration in their opera- 
tions to the extent that some are now producers, feeders, slaughterers, 
processors, wholesalers, retailers, and they also carry on other related 
activities. 

Some chains dealing in food and nonfood products have come within 
the jurisdiction of the Packers and Stoc kyards Act in recent years 
by virtue of acquiring interest in meat acking operations even though 
their principal business is not meatpacking or activities related to it. 

Senator Watkins. Could I ask a question at this point? What do 
you think is motivating these groups to get small packing plants and 
add them to their business operations ? 

Mr. Burz. There is a difference of opinion on that. It may be the 
whole economic pressure toward vertical integration that makes them 
do it. Some maintain, of course, they do it to come under the admin- 
istration of the Packers and Stockyards Act. 

Senator Warkrns. Don’t you think that has had considerable to do 
with it? 

Mr. Burz. There is no evidence as far as I am concerned that it has 
or has not. Some have alleged that it has. I think one of the prin- 
cipal things is the trend toward integration in the whole food industry. 
As I want to point out later here, I do not think they should be under 
the Packers and Stockyards Act. 

Mr. McHveun. Dr. Butz, do you think the trend toward integration 
in the meatpacking industry has any dangerous implications in terms 
of maintenance of free competition ? 

Mr. Burz. I think I would have to answer your question in the af- 
firmative. Although it is very difficult to answer, this trend toward 
integration is one, of course, that is a trend in many industries besides 
the meatpacking industry, as you well know. It is a trend in many 
nonagricultural industries. I think a certain amount of vertical in- 
tegration of that kind is inevitable as the process of efficiency and 
increased productivity in our whole society moves forward. There 
are, I think, inherent dangers in the process, but they are I think not 
so great that they could not be overcome by proper regulation and 
proper safeguarding of competition. I am not prepared right now 
to say what that should be. 

Mr. McHueu. Is the Department of Agriculture making studies or 
conducting investigations to determine whether or not there has been 
any abuse of vertical integration by people who are subject to its juris- 
diction ? 

Mr. Burz. Yes, sir. I think the most pronounced illustration of 
vertical integration we have is in the poultry industry, where at the 
present time a very high percentage of our poultry is produced under 
a closely integrated process that goes all the way from the hatching of 
the chicks to the mar keting of the birds and even the processing of the 
birds. We are studying in that particular case the impact ‘of that 
process on the w hole industry, the impact on the producers and the 
impact on the level of profitability i in the industry, and the like of that. 

Mr. McHveu. Are these investigations which might result in the 
filing of charges of violation of the Packers and Stockyards Act? 

Mr. Burz. No; these would not. 
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Senator Warxrys. Do you think this vertical integration has a 
tendency to create monopolies ? 

Mr. Burz. It moves in that direction. I would say it would make 
it easier to have monopolistic practices. 

Senator Warxrns. I wonder if you would agree with a statement 
made to me in a letter from Mr. H. M. Blackhurst, general manager 
of the Utah Poultry Farmers Cooperative of Utah. 

Mr. Burz. A very capable chap. 

Senator Warxrins. It is dated May 17 this year. 

Thanks for your letter of May 6, enclosing the House resolution concerning the 
study of the Naticn’s poultry business by the new subcommittee of the Agricul- 
ture and Forestry Committee. As you are undoubtedly aware, the poultry busi- 
ness nationwide has been facing difficult times during the past several years. 
This includes turkeys, market poultry, and egg producers, as well as broiler 
raisers. Vertical integration, so-called, has virtually taken over in the large 
broiler-producing areas, making some inroads among egg producers. Continu- 
ation of such a program would perhaps eliminate the egg and broiler industry 
in Utah among our small- and medium-size farmers. Our economy, as you 
know, is made up of small producers who in years past accounted for a consid- 
erable surplus in egg production in Utah which before the war found its market 
outlets in the New York area and since the war has used the west coast, along 
with our home market. We are fast coming to a point where we are producing 
only about as many eggs as are consumed locally, both because of the increased 
population as well as industrial expansion, which has taken our young people 
off the farms. This trend to vertical integration in the industry puts control 
of the production in the hands of the large feed manufacturers or other op- 
erators, and the small producers soon become hired hands. Whether or not 
an investigation would be helpful in maintaining the integrity of the small farm 
or farmer, or if the trend to specialization and resulting concentration in the 
hands of a few is too far advanced to be checked by some remedial program 
to maintain their independence would have to await development. 


I call your special attention to that. Have you been making investi- 
gations in that field to see whether or not the small farmer and small 
producer in the poultry industry is actually being put out of business, 
as this correspondent indicates, Just becoming hired hands of the feed 
manufacturers and larger groups! 

Mr. Burz. Yes, Senator, there is much truth to what he says. This 
has been the result of an economic change in poultry production. As 
far as I am aware, there is no evidence of collusion among the large 

ultry producers, and as far as I am aware no evidence of monopo- 
istic practices in restraint of trade. 

Senator Warkrins. Have you investigated that ? 

Mr. Butz. We have studied this whole question of integration and 
the impact of it on the small producer. 
| Senator Warkrins. We can understand that, but have you investi- 
_gated to see whether or not there is any unfair trade prac tice taking 

place in connection with this dev elopment / ? 
Mr. Burz. We have done that in the Packers and Stockyards Act. 
Senator Warkrys. That is what I am trying to find out—whether 
|your investigation is going on. This is a real thing to those people in 
;Iny State. They have hundreds or thousands of these producers, and 
in other States likewise. Their markets are going by reason of this 
type of competition. Now, whether there is “anything unfair about 
it or not, we do not know, but we certainly look to the Department of 
jAgrict ulture to find out if that is going to be the role of the Depart- 
jment in respect to these matters. Of course, if these unfair trade 
/practices lead to integration and that is a bad thing for competition 
cand brings about less competition, then it ought to be investigated. 
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Mr. Burz. I think our evidence indicates this integration results 
primarily from the fact that there is a great deal of economy of skill 
in chicken and egg production at the present time. We now have 
labor efficiency in broiler production down to a point where one man 
can handle twenty to tweny-five thousand birds and handle 3 to 4 
batches a year. So one man can now handle from eighty to a hundred 
thousand birds a year. This simply means that to be efficient and meet 
competition you have to have almost that scale of operation. The 
same thing to a lesser extent is taking place in other segments of the 
poultry industry. I think this is a result of tremendous tec hnological 
advances in the poultry industry rather than as a result of collusion 
among the producers. 

Senator Warxrns. Let me finish Mr. Blackhurst’s letter. 

We are certainly in favor of the exercise of the law of supply and demand. 
The operation of a free market in the poultry industry has never been sympa- 
thetic to Government subsidy, but they are beginning to feel that something 
should be done to help preserve their independence. In Utah we have worked 
diligently to keep the prices where our producers could operate their small units 
profitably, but competitive conditions have been rather acute. As an example, 
1 of the large retail distributors of food was able to retail broilers at 3 cents per 
pound less than our wholesale price, and some of the small stores could buy at 
retail and sell at our wholesole price to their customers. This, of course, is not 
a common occurrence, but it shows what can be done. We have done a great 
deal of work to avoid such cutthroat methods and have been rather successful 
in keeping it at a minimum, but eternal vigilance is necessary. 

I think that is all of the letter that is pertinent. 

Mr. McHven. Dr. Butz, since poultry dealers have been subjected 
to the Packers and Stockyards Act, has the Department instituted any 
investigations looking toward the filing of any complaints against 
poultry dealers ? 

Mr. Prerrus. Yes, we have, I would say, a good many complaints 
against poultry dealers and unfair trade practices in marketing of 
poultry. 

Senator Warkrns. You mean in the selling of poultry to the con- 
sumer ¢ 

Mr. Perrus. No, the selling of poultry producers at a poultry 
market. 

Senator Watkins. What about the sales to the consumer, such as 
I just called to your attention through this letter? 

Mr. Perrus. I do not know of any cases that we have had recently 
on sales of poultry to the consumer. 

Senator Warkins. Or to the wholesalers by intermediate brokers 
and others ? 

Mr. Perrus. Of dressed poultry ? 

Senator Warkins. Yes. 

Mr. Pertus. I do not know of any cases we have had in that field, 
sir. 

Senator Watkins. Do you have enough staff that you could really 
go to work and investigate that if it were called to your attention ? 

Mr. Perrvs. I think we would have to expand our staff to adequately 
handle that, Senator. 

Senator Warkins. You would have to expand it probably as much 
as a thousand percent, would you not, to really do a job? 

Mr. Perrvs. No, sir, I do not think so, because we have I think : 
much larger number of people working on these problems than is gen- 
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erally presumed, because we have all of our market supervisors 


















| throughout the country working on these problems whenever they 
e come to the attention of our people. 
1 Mr. McHveu. Mr. Butz, can you tell me whether or not the De- 
} partment of Agriculture has ever conducted any investigations under 
| title LI of an abuse of vertical integration by retail chains, and in par- 
t ticular of charges that certain retail chains have abused their control 
e or ownership over feed lot operations for the purpose of depressing 
e prices ¢ 
] Mr. Burz. There is one underway in the West now that has not been 
n completed. 

Mr. McHven. Will you tell us what that one is? 

Mr. Butz. We have not divulged it, because we are collecting the 
1. evidence. 
* Mr. McHvcen. Can you tell us against whom that investigation is 
x directed / 
. Mr. Burz. I prefer not to. I will be glad to tell the chairman in 
: confidence. I do not want it in the record. 
Mr. McHven. Can you tell us without mentioning the name whether 
it or not this is in the form of a study that is being conducted now ¢ 
. Mr. Burz. I understand it isa study. We have had some allegations 
il of malpractice in that area against a large firm, and we are investi- 

gating it. 
Senator O’Manoney. Mr. Secretary, I will take advantage of your 
d suggestion, and I will ask you to see that a member of our staff is given 
v the opportunity to review the details of that procedure. 
t Mr. Burz. We will be glad to. 
Senator Warkrns. Mr. Secretary, with respect to the question that 
s I asked you a moment ago about having sufficient help, is it not true 
f that in the Ogden, U tah, area you have 2 2 marketing specialists and 1 
clerk, 3 people to regulate 26 packers in 3 States, 12 of them in Utah, 
~ 13 in Idaho, and also 1 in Oregon ¢ 
Mr. Perrus. Those are the “people permanently assigned to that 
y location. When we have an investigation underway we frequently 
bring in people from other markets ‘and from our W ashington area 
s and add to our staff. 
Senator Warkins. If they do not have any bigger staff in other 
V areas than in these areas, what would you have to enforce the law 
where you are moving east from ? 
Ss Mr. Perrus. We leave a reduced staff. 

Senator Warkrtns. For instance, in Billings, Mont., you have 1 
marketing specialist and 1 half-time clerk, as I get it, to regulate 5 
packers in Utah, 3 in Idaho, 2 in Wyoming, and 11 in Montana, 21 

l, altogether. How in the world can you take anybody from that area 
to help somewhere else such as the Ogden, Utah, area, if the others are 
y manned the same way / 
Mr. Burz. If it is pertinent to the discussion, may I ask how many 
y personnel the Federal Trade Commission has in the same area ‘ 
Senator Warkins. I do not know. If they had jurisdiction over 
h these people, I assume they would have a lot more. 
. Mr. Butz. They would expand their staff a great deal. 


Senator Warkrins. They would have to expand it, certainly. They 
already have 400 lawyers that are skilled in the matter of detecting un- 
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fair trade practices and knowing how to bring the actions. How many 
lawyers do you have in that field? 

Mr. Butz. We have 400 too, I guess. 

Senator Warxrns. Not in this particular field. 1 hope not. If 
you have they have certainly been hiding down there in the Depart- 
ment. We have been trying to find out how many people you actually 
had working on it. About three is all we can find down in Wash- 
ington. 

Mr. Burz. It is possible to shift personnel. 

Senator Warxrns. You would have to shift them awfully fast. 

Mr. Burz. We had a case in the Ogden market 2 years ago. Would 
you explain how you shifted personnel to the Ogden market at the 
time we were doing that investigation in the Ogden market / 

Mr. Perrus. In the first place, we had an accountant go out there 
and work on the problem where we suspected a violation. After the 
accountant looked into the records and got some information, he sent 
it to our Washington staff, and they sent people out to look into the 
situation. I cannot recall at the moment how many people we had 
looking into the particular transaction, but we try to operate it with as 
few people as possible because we are spread so thin, Senator. 

Senator Warkins. I recognize you are spread thin, and that is our 
complaint—that you do not have enough force to do the job in title IT. 

Mr. Perrus. We agree with you, and I think that is pointed out. 

Senator Warkins. You have not had for nearly 36 years. 

Mr. Perrus. I agree with you, sir. 

Senator Warxrins. We think that is a long enough trial period. 
With all the problems that have been handed to Agriculture, we 
thought we would certainly find someone who would be glad to get 
rid of this matter of law enforcement in the field, in which the Federal 
Trade Commission has a special interest by reason of the act of Con- 
gress creating it as an independent regulatory agency—a special arm 
of the Congress. 

Mr. Burz. It is quite true for 26 years it has not been adequately 
enforced, but don’t you think when the sinner confesses and resolves 
to do better he should be given a chance? 

Senator Watkins. Am I to take this today as a confession? I did 
not think it was that. : 

Mr. Burz. For a number of years our enforcement has been inade- 
quate. The last 2 years we have been building up again. 

Senator Dirksen. Mr. Butz—and maybe Mr. Pettus wants to 
answer this—Congress helps to keep you thin, does it not? If I 
remember correctly, the House took $178,000 out of your appropria- 
tions in your budget request for packers and stockyards activities this 
year; did they not? 

Mr. Perrus. That statement has been made and covered by the See- 
retary earlier in his testimony, sir. We feel that both we and Congress 
may have not been as diligent in this field as would have been desir- 
able, looking backwards on it particularly. 

Senator Watkins. We would be very happy to have you give a bill 
of particulars with respect to Congress. If Congress is to blame, 
I think we ought to have the evidence, and if we are we certainly will 
have to reform. 

Senator Dimksen. Mr. Butz, I wanted to emphasize this for clarity 
now, because it was stated here that you are operating rather thinly. 
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Of course, that simply means insufficient personnel. When you ask 
for personnel, the only place you can get it is if Congress gives you 
the money. So you go before the House committee and ask for the 
$981,000 to enforce the Packers and Stockyards Act, and they short 
change you and give you $178,000 less than your budget request. 

Mr. Burz. Y es, Senator. I think through the 20 or 30 years of 
this act the various Secretaries of Agriculture have felt that they 
first wanted to proceed with the posting of the yards, that they thought 
this was the point where the producers sell their livestock, and they 

wanted to proceed with that. And the Packers and Stockyards Divi- 
sion has proceeded vigorously with that. We feel in the next year 

‘two we will pretty “well have completed the posting of the yards 
eligible for posting, and now having done that, we will be prepared 
to move vigorously into the other field. But I think the Secretaries 
of Agriculture through many administrations over a period of 30 
years ‘have given prior rity to the posting process first wich the limited 
funds they have had available for the packers and stockyards portion. 

Senator Warxrns. Then the Congress is not to blame if they had 
not asked for the money. 

Mr. Burz. I think Secretaries have asked for it, but within the lim- 
ited resources they got they decided the top priority was on posting. 

Senator O’Manoney. I am in perfect accord with the Senator from 
Minis’ in his concern. 

Senator Dirksen. I do not mean by that that the Senate is going to 
restore the money. 

Senator O’Manonry. I am not going to suggest that at the moment, 
because I know that the climate in the Appropriations Committees 
of the Senate and the House is against additional appropriations. 
Therefore, I am very fearful that the suggestion that Secretary Butz 
is making here for duplicating and overlapping operations requir- 
ing additional appropriations by the Department of Agriculture will 
result only in the postponement of the enforcement of the Packers 
and Stockyards Act, particularly with respect to title H. We must 
deal with the climate that we have. As the Hoover Commission recom- 
mends, there should be an abolition of duplicating and overlapping 
operations in Government. This bill that Senator Watkins and I 
are sponsoring is intended to accomplish that purpose. 

Mr. Burz. I think on my last page I have some proposals that will 
meet this same objection. 

Senator O’Manoney. Iam anxious for you to get to them. 

Mr. Burz. I am equally anxious. If I can proceed for one more 
page, I will be finished. I am now at the bottom of page 8. 

At the present time 14 food chain organizations are filing reports 
as meatpackers under provisions of this act. This number includes 
6 of the leading food chains in the country, with approximately 10,000 
retail outlets, and 8 smaller food chains having less than 100 stores 

~ach, in addition to their packing operations. 

Senator O’Manoney. Will you furnish the committee with a list 
of names / 

Mr. Butz. Yes, we can do that. 

(The list is in the subcommittee files.) 

Senator O’Manonry. Proceed. 
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Mr. Burz. The possibility has been expressed by some, including 
witnesses before this subcommittee, that nonfood firms would buy into 
the meatpacking field as a means of avoiding laws administered by 
the Federal Trade Commission. In view of this, the Department 
is recommending at this time that Congress amend title IT of the Pack- 
ers and Stockyards Act to prevent the possibility of such occurrence 
and to further clarify the jurisdiction of the Department of Agricul- 
ture and the Federal Trade Commission under this act. We propose 
that the Packers and Stockyards Act be amended, as indicated in our 
report, so as to accomplish the following: 

(1) Redefine packers and live-poultry dealers as those principally 
so engaged. 

Senator O’Manonry. How would we define “principally engaged”? 

Mr. Burz. This is a matter I think that would have to be worked 
out, I should think, in the legislative report. 

Senator O’Manonry. What suggestions do you have? Ten per- 
cent? Twenty-five percent? Forty? 

Mr. Burz. I should think at least half or over half. 

Mr. Farrineron. “Principally,” I should think, Mr. Chairman, 
would be over half. 

Mr. McHven. Is that in terms of dollar sales? 

Mr. Farrincron. Basically, yes, sir; but we hope that through the 
legislative history of this we could reach a very good definition which 
would implement this general standard of “principally engaged.” 
Certainly dollar sales would be an important factor. 

Senator O’Manonry. Have you reached a decision in the Depart- 
ment which would ripen into a recommendation? In the report from 
the Secretary, there is no definition now. Are you prepared to offer 
a definition ? 

Mr. Farrtneton. It was our thought, Mr. Chairman, that “prin- 
cipally engaged” would be a sufficient general standard for the legis- 
lation. If not, we would try to develop something else. 

Senator O’Manonrey. Please finish reading the amendment. 

Mr. Burz. Yes, sir. 

(2) With respect to others not included in this modified definition, 
the Department of Agriculture would retain jurisdiction only over 
their livestock and live-poultry transactions; and (3) provide that, 
upon a determination of the Secretary of Agriculture that it is in the 
public interest in any case, the Federal Trade Commission would be 
authorized to proceed against any person subject to the Packers and 
Stockyards Act, exercising all the authority vested in the Secretary. 

Senator O’Manoney. Before you go on with that last paragraph, do 
I understand this to mean that you are proposing to throw the food 
chains to the wolves in the Federal Trade Commission while shielding 
the packers behind the Department of Agriculture ? 

Mr. Butz. No, sir; there is no throwing to the wolves and no shield- 
ing. We feel that the food chains are not principally packers and 
should not come under the Packers and Stockyards Act as they now 
do if they acquire an interest in a packing plant. The Department of 
Agriculture does not want to build an empire here. As I heard Secre- 
tary Benson say many times, we are not reaching for authority, and 
we feel this is not a matter of throwing to the wolves—I hate to use 
that term of reference—of the Federal Trade Commission. 
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Senator Warkins. Why do you think all these food chains want to 
get over into the Agriculture Department rather than Federal Trade 
Commission ? 

Mr. Burz. I have no evidence that they want to get under the De- 
partment of Agriculture. They may well have purchased a packing 
firm just in the process of economic integration. I don’t know. 

Senator Warkrns. But the minute they are proceeded against in 
the Federal Trade Commission they immediately say, “You can’t do 
anything to us. We are under the jurisdiction of the Department of 
Agriculture.” 

Mr. Butz. They naturally take advantage of the existing law. That 
law should be changed. 

Senator Warkins. It seems as though there must be something at- 
tractive, at least to them, that may look like they would enjoy more 
immunity under the Department of Agriculture. 

Mr. Burz. It may well be they purchased a meatpacking plant just 

sa step in the process of economic integration. 

Senator Warkrys. I cannot understand this stampede, apparently, 
of the food chains to get away from the Federal Trade Commission 
over into Agriculture. 

Mr. Burz. There are only 14 of them that have done so. 

Senator Warkins. Six of the leading chains. I am talking about 
the big boys. 

Senator O’Manoney. Mr. Secretary, let me proceed with the line 
that I was following. Reports came to us last year that Safeway 
Stores was carrying on an operation on the west coast whereby, 
through their feed lots, they were depressing the prices of livestock 
to individual producers, and, in fact, maintaining control of the prices 
to the disadvantage of the producers and of the packers, If such in 
fact were the case, would Safeway Stores be free from enforcement 
under the Department of Agriculture and subject to control? I mean 
under the legislation you suggest. 

Mr. Burz. Under the legislation we suggest, that practice would be, 
I understand in Agriculture. 

Senator O’Manonry. Suppose such a condition exists ? 

Mr. Buz. I will have counsel answer that. 

Mr. Bucy. The same law would apply to that transaction or a trans- 
action involving livestock, and that is the factual situation you set 
forth as presently applied. In other words, a livestock transaction 
would be subject to the Packers and Stockyards Act, and the Packers 
and Stockyards Act in its prohibited acts is equally as broad, if not 
broader, than the other statutory authority that is exercised by the 
Federal Trade Commission. 

Senator O’Manoney. If I understand you correctly, you mean that, 
under this amendment, such practices as were alleged to have been 
followed by Safeway would be prosecuted by the Department of Agri- 
culture ? 

Mr. Bucy. They would be within the jurisdiction of the Department 
of Agriculture, and if the facts supported a charge that they were 
engaging in an unfair practice in restraint of trade they would be 
subject to prosecution. 

Senator O’Manoney. Are you familiar with whether or not there 
was such a charge made in the Department of Agriculture against 
Safeway ? 
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Mr. Bucy. Such a charge was not referred to the General Counsel’s 
Office, Senator. 

Senator O’Manonry. Was not referred ? 

Mr. Bucy. Not that I recall. 

Senator O’Manoney. Do you recall, Mr. Butz ? 

Mr. Butz. I think no charge has been formally made like that, 
Those allegations have been made, and we have discussed a research 
project, : along with some of the cattle organizations in the West, look- 
ing into this whole area of the buying practices of Safeway. 

Senator O’Manonery. There were allegations of malpractice by Safe- 
way, were there not? 

Mr. Burz. Oh, yes. They have been kicking around for some time, 

Senator O’Manonry. I know, because they have been kicked around 
to this committee. The information has come to us, and the principal 
allegation, as I recall, was that Safeway was using its feed-lot opera- 
tions for the express purpose of depressing the price to the livestock 
grower. 

Mr. Burz. It is my understanding—and I am not sure about this, 
Senator, but it is my understanding—Safeway has pretty well divested 
itself of its feed- lot operations. 

Senator O’Manoney. Did this come to your attention, Mr. Secre- 
tary ? 

Mr. Burz. Yes. They came in over the last couple or 3 years, with 
quite a lot of criticism from the producers’ group primarily because of 
their feed-lot operations, and I understand they are in the process of 
divesting themselves of their feed-lot operations, if they have not en- 
tirely done so. 

Senator O’Manoney. Is this one of the cases that you had in mind 
earlier when I interrogated you? 

Mr. Burz. Yes; this was part of the case. 

Senator O’Manoney. Mr. McHugh, have you in your collection of 
material gone to the Department and secured any information on 
that? 

Mr. McHvuen. Yes. We have been permitted to examine certain 
records in the files of the Department of Agriculture in connection 
with this matter. 

Mr. Butz, was there a recommendation made within the Department 
that a full-scale investigation be conducted of the practices of Safeway, 
looking toward a possible violation of title II of the Packers and 
Stockyards Act ? 

Mr. Burz. Yes: within the Department there was a recommenda- 
tion made that we considered at high level on this matter, and some of 
us felt the problem was really broader than as it came fo us in its 
initial inception. It involves the whole area of the impact on pricing 
of certain buying practices. We felt, and I was one of those likewise 
who felt, that this was a proper subject for an economic analysis of 
the whole question of the impact of this type of practice on the pric- 
ing structure, because it was broader than Safeway itself. 

Mr. McHveun. But there were specific charges brought to the De- 
partment’s attention involving Safeway on the west coast: is that cor- 
rect ? 

Mr. Burz. I would say allegations, not charges; general allega- 
tions brought to the I Yepartment. I would not say specific charges. 
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Mr. McHvuceu. Was there some preliminary inquiry conducted by 
the Department in connection with these charges or allegations? 

Mr. Burz. I am not familiar with the details of this. I understand 
that there was some preliminary investigation done. Mr. Pettus is 
familiar with the details of that. He could answer that. But [ under- 
stand there was some preliminary investigation done, and this was the 
basis of our decision to study the whole area. 

Mr. McHvuau. Mr. Pettus, was there not a recommendation within 
the Department that there be a full-scale investigation conducted of 
these practices, to determine whether or not they violated title II of 
the act / 

Mr. Perrus. Yes, sir. 

Mr. McHvuenu. What happened to that recommendation 7 

Mr. Perrus. What Mr. Butz explained. It was considered at high 
level, and they decided it was a broader question than this specific 

‘ase which we brought up and should be a matter of a research study. 

Mr. McHveu. This research would be conducted by whom? 

Mr. Burz. By the Agricultural Marketing Service. 

Mr. McHvai. Does that mean this matter then would be trans- 
ferred out of the jurisdiction of the Packers and Stockyards Branch ? 

Mr. Burz. Not necessarily. If any evidence develops that there is 
malpractice there, it is always back in the Packers and Stockyards 
Branch. 

Mr. McHuen. But for the time being it has been referred to an- 
other section for the purpose of making this kind of an economic 
study ¢ 

Mr. Burz. Yes, sir. The question is broader than the specific case. 

Mr. McHveun. Is that study now being conducted ? 

Mr. Burz. It is my understanding it is. We are working on it in 
the Agricultural Marketing Service. 

Mr. McHvueu. Can you give us any idea when any recommendation 
will be made ? 

Mr. Burz. I am not familiar with the progress of it at the moment. 

Senator O’Manonry. You have raised a very interesting question 
by your answers, Mr. Secretary. I understand you to say that Safeway 
is divesting itself of its feed-lot operations. Is that right ? 

Mr. Burz. That is my understanding. This is under no pressure 
from the Department. They decided to do this on their own. 

Senator O’Manonry. They decided to do that on their own ? 

Mr. Burz. Yes, sir. 

Senator O’Manonry. But did you regard the fact that there were 
feed-lot operations which did depress the market as one of significance 
that ought to be clearly covered by law ? 

Mr. Burz. Tam not prepared to admit the feed-lot operations did in 
fact depress the market. There is difference of opinion on that. This 
is one of the reasons that I, among others in the Department, decided 
we should have some economic analysis made of this question before 
proceeding further. There were simply allegations that the feed-lot 
operations depressed the market. There was some evidence they did. 
There is evidence on the other side. This whole question involves, I 
think, a very broad and deep economic analysis, and that is the type 
of thing we want to get before we can proceed further. 











398 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


Mr. McHueu. If these charges could be sustained, would they not 
constitute a violation of title II of the Packers and Stockyards Act? 

Senator O’Manonery. Mr. Pettus nods affirmatively. 

Mr. Perrvus. If they could be sustained. 

Mr. McHven. In view of that, don’t you think that the Depart- 
ment has the enforcement responsibility under that act to make the 
investigation to determine whether or not those charges are true ? 

Mr. Burz. You cannot determine that in the face of this broad 
economic question unless you have some economic analysis made of 
it. The operating facts are well known. What we need now is the 
analysis. 

Senator O’Manonry. What you are saying, Mr. Secretary, is that 
you had a specific charge against a specific chain, and that instead of 
proceeding with that charge you decided to have an economic analysis 
made of the whole business of integration, and thereby dismissed the 
‘ase against Safeway ? 

Mr. Burz. Not necessarily. I do not think we had a specific charge. 
We had a general allegation that this practice, which was done not 
alone by Safeway—other people do the same practice, too, and some 
packers indulge in the same practice of having feed lots. The general 
allegation was that this practice results in lower livestock prices. 
We wanted to get the answer to that. 

Senator O’Manoney. That is one of the reasons this bill is before 
the committee, because there are such practices. We find the record 
to be that the Department of Agriculture has not thoroughly sup- 
pressed these practices. Otherwise you could not testify here this 
morning that they do exist. You have just said that not only do the 
food chains follow these practices, but the packers do, too. 

Mr. Butz. Mr. Chairman, I would be the last to conclude in a sum- 
mary fashion without the benefit of additional economic analysis that 
such practices should be suppressed. 

Senator O’Manonry. What would be a better way to determine 
whether or not such practices had a bad effect in depressing prices 
than by going through with the recommendation that was made 
to you? 

Mr. Burz. I think in this case you have got to have some broad 
economic analysis of the impact of this kind of practice on the 
price structure. So far as I know, Safeway Stores, to use a case in 
point, violated no law in owning the feed lot. Am I correct in that, 
Mr. Pettus? 

Mr. Perrvs. That is right. 

Mr. Butz. They were perfectly within their legal rights in having 
a feed lot, and any large packer, so far as J am aware, is perfectly 
within his legal rights in having a feed lot. Am I correct in that! 

Mr. Perrvs. That is right. 

Mr. Burz. Therefore, we took the decision that before we proceeded 
with anything approaching a criminal action or investigation that 
might result in a cease-and-desist order on this kind of question 
we simply had to have more analysis of the whole practice. 

Senator O’Manoney. Mr. Secretary, this illustrates precisely the 
point of this whole hearing and of this whole bill. Of course it 1s not 
forbidden by law. I know of no law forbidding a chainstore from 
buying a feed lot. What we are dealing with is the Federal Trade 
Commission Act and the Packers and Stockyards Act, both of which 
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were intended to suppress unfair practices. If the feed lot was used as 
an unfair practice to depress prices, it was a violation of law. What 
you are testifying to the committee is that you postponed or stopped 
the proceeding against Safeway in order to make a broad, theoretical 
examination into integration. 

Mr. Burz. Quite right, because we had no conclusive evidence, as 
far as I know, ‘and as of this date we have no conclusive evidence that 
this practice does in fact depress prices. Those who indulge in this 
practice are few, on the other hand. 

Senator O’Manonery. There is no sense in you and I arguing about 
it. You have the facts. You promised me that you would submit 
to us the proceedings in that matter. 

Mr. Burz. We will do that. Let me cite the other side of the case, 
because this Safeway case is much broader than Safeway, as you know. 
Packers particularly who have feed lots argue, I think with some 

validity, that the mere presence of a reserve supply of livestock in 
their feed lots permits them to even out the day-to-day variations in 
the flow of livestock, and as you well know if you have a killing floor 
set up there is some economy in having a constant flow of volume, not 
depending on the day-to-day variations in market receipts. They 
argue, I think with some validity, that their own feed-lot oper ations 
permit them in days of small receipts to pull in from their own feed 
lot to get a constant killing operation. On the other side it can be 
argued, as some producer groups argue, that the mere presence of 
packer-owned livestock permits them to reduce their buying in the 
free market, and is price depressing. Those are the two sides of the 
colin. 

Senator O’Manonery. We are trying to assess them both. 

Mr. Butz, you have almost finished your paper. I am going to 
suggest that you finish it, and the committee will then take a recess 
until 2 o'clock this afternoon. Senator Dirksen, who is a member of 
the committee and who will occupy the chair of the minority leader 
on the floor this afternoon, has agreed to ask permission for this com- 
mittee to sit this afternoon, and I am sure that permission will be 
granted. We will let you finish this paragraph. 

Mr. McHugh, we hope that you and the staff will sit down with the 
staff of the Secretary and go into this Safeway matter, and then this 
afternoon we will cross-examine Mr. Butz on the whole business. 

Senator Warkins. I wanted to ask one question so they can be 
thinking it over and maybe have the answer by 2 o'clock. Maybe he 


has it now. With respect to the proposed amendment—I will read it 
again : 


Redefine “packers and live poultry dealers” as those principally so engaged. 


Now, with respect to others not included in this modified definition 
reading— 


wW ith respect to others not included in this modified definition, the Department of 
Agriculture would retain jurisdiction only over their livestock and live poultry 
transaction. 


May I ask as a matter of fairness to all businesses whether or not the 
Department of Agriculture would attempt to regulate under your 
proposal, packers’ “wholesale and retail activ ities in fields other than 
just meatpacking? Would you keep that in your jurisdiction, or 
would that go over to the Federal Trade Commission 
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Mr. Burz. This is covered in item 3 in that paragraph: 


Provided, That upon a determination of the Secretary of Agriculture that it is 
in the public interest in any case, the Federal Trade Commission would be an- 
thorized to proceed against any person subject to the Packers and Stockyards 
Act exercising all the authority vested in the Secretary. 


This would mean, for example—let us take a specific case. Cur- 
rently I understand the Federal Trade Commission has a case pend- 





ing against a number of ice-cream manufacturers, and one of the 


ice-cream manufacturers is a packer. So that in this case the Secre- 
tary of Agriculture could say, “Well, let’s take them all together, and 
you exercise jurisdiction in the case.” Or take another packer which 
has a large sporting goods industry, for example. This is one where 
jurisdiction over that obviously could be transferred to the Federal 
Trade Commission. 

Senator Warkrins. In the case of the activities of some of the big 

packers, where they, have nonpacker activities and want to get still 
more of them, I understand they are now asking to have the consent 
decree modified to permit vertical and especis ally horizontal expan- 
sion. Would you agree that then those activities all ought to be under 
the Federal Trade Commission ? 

Mr. Burz. I should think so. 

Senator Warkins. Now you have a splitting up again, do you not, 
with two departments operating on the same people ? 

Mr. Butz. These large packers are pretty well departmentalized. 
I suspect the sporting goods of Wilson & Co. is pretty well separate 
from the meatpacking business. 

Senator Warkins. That may be so, but in the Government depart- 
ments you have part of the ac tivity in Agr iculture and part over in the 
Federal Trade Commission. Why not all in one place? If you can 
do a better job in Agriculture, maybe we better give it all to you folks. 

Mr. Butz. We want the meat there because the meat phase is an 
integrated operation. 

Mr. Chairman, may I still finish my statement ? 

Senator O’Manonry. If you will, please. 

Senator Watkins. I thought you had or you had waived it. 

Senator O’Manonery. Put it in the record. 

Mr. Burz. I will waiveit. It can be copied in. 

(The concluding paragraph of Mr. Butz’ prepared statement is as 
follows :) 

Mr. Burz. With the amendment we propose, the Department of 

Agriculture would continue to have its necessary jurisdiction over 
the meatpacking industry and at the same time the Federal Trade 
Commission could exercise jurisdiction over the operations of com- 
panies which today may be unwarrantedly classified as packers under 
the Packers and Stockyards Act. This would assure appropriate 
regulation of all segments of the industry and would avoid the pos- 
sibility of duplication and provide for necessary coordinated regula- 
tion. 

Mr. Chairman, we now have some of the information you asked for 
earlier on the decisions issued in the Nashville case. We have that 
here if you want to put it in the record. Here is the press release. 

Senator O’Manronny. Very well. That may be made part of the 
record. 

(The press release referred to is as follows :) 
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{Press release, Department of Agriculture, Washington, December 26, 1956] 


DECISIONS ISSUED, HEARINGS HELD, ON PACKERS AND STOCKYARDS ACT VIOLATIONS 
AT NASHVILLE 


Suspension of the registration of the Watkins Commission Co., Inc., Nashville, 
Tenn., under the Packers and Stockyards Act, for 4 months beginning February 
1, 1957, was announced today by the United States Department of Agriculture. 

Registrations of Woodson Woodis, a livestock dealer, and of J. L. Richardson, 
a registered buyer for Neuhoff Packing Co., a division of Swift & Co.—both of 
Nashville—also have been suspended for 4 months, beginning 6 days after cease 
and desist orders are served on these respondents, probably in early January. 

The Watkins Commission Co., Woodson Woodis, and J. L. Richardson con- 
sented to the issuance of cease and desist orders growing out of alleged violations 
of the Packers and Stockyards Act. This act is a Federal statute having the 
primary objective of assuring livestock producers open, competitive markets, free 
of unfair trade practices. 

Persons and firms whose registrations are suspended under the Packers and 
Stockyards Act may not operate in the livestock business at posted stockyards 
during the suspension period. 

The Department also announced that cases are pending in connection with 
Packers and Stockyards Act violations charged against the Nashville Livestock 
Commission Corp., and against William Grissim III, doing business as Grissim 
Commission Co. These two firms are market agencies. 

In the Watkins case (docket No. 2218), the judicial officer for the Department 
found that shippers’ proceeds had been used for the company’s own purposes, 
such as the financing of one of its salesmen in the purchase of livestock, and that 
on two occasions this resulted in a deficit in the company’s custodial funds. 

The judicial officer also found that an employe had been permitted to engage 
in a secret speculative transaction with a registered dealer and a packer buyer 
at the stockyard, and that livestock owned by employees of the company had 
been solid in competition with consigned livestock. Another finding was that the 
company had made false entries in its books and records. 

In the Woodis case (docket No, 2220), the Department’s judicial officer found 
that Mr. Woodis had entered into secret speculative transactions with salesmen 
and owners of market agencies, and in some instances with packer buyers, for 
the purchase of cattle from farmers at less than fair value. The cattle were 
resold through the facilities of market agencies at the stockyard, and the profit 
either kept by the respondent or shared with the salesmen and packer buyers. 
In most instances the farmers had been led to believe they had to pay the com- 
mission and yardage on the livestock. 

Another finding was that Mr. Woodis had entered into secret speculative trans- 
actions with a salesman in the purchase of cattle at the stockyard and that con- 
signed livestock was used to fill the order. The profit from these transactions 
was shared by the respondent and the salesman. The judicial officer also found 
that false scale tickets, accounts of sale, and other records had been made at 
the stockyard, and that Mr. Woodis had failed to keep proper books and records. 

In the Richardson case, the Department’s judicial officer found that Mr. Rich- 
ardson had entered or assisted others to enter into speculative transactions with 
a registered dealer and salesmen of commission firms for the purchase of live- 
stock from farmers at less than its fair value. The livestock were resold through 
commission firms or registered market agencies at the stockyard, and the profit 
divided. Farmers had been charged yardage and commission on the cattle, but 
no actual selling service had been performed. Another finding was that false 
scale tickets, accounts of sale, and other records were made at the stockyard. 

Oral hearing of alleged violations by the Nashville Livestock Commission Corp. 
(docket No. 2221) was concluded at Nashville on November 30. A number of 
farmers testified at this hearing with regard to their transactions with the 
corporation. The Department will announce its decision later. 

Oral hearing in the case of William H. Grissim TIT, doing business as Grissim 
Commission Co. (docket No. 2222), was concluded at Nashville on December 4, 
and decision is pending. 

(Note to editors: Full text of dockets cited in this release is obtainable from 
the Livestock Division, Agricultural Marketing Service, United States Depart- 


ment of Agriculture, Washington 25, D. C.) 
Mr. Burz. Mr. Chairman, this material includes some of our origi- 


nal files. We wonder if vou micht include it in the record and have 
permission to withdraw it after it is incorporated in the record. 
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Senator O’Manoney. We will have a copy of it made. 

May I say that Mr. McHugh reminds me that in our letter to the 
Department we requested the presence of Mr. Sinclair. Will you have 
him here this afternoon? 

Mr. Butz. We will be glad to have Mr. Sinclair here. 

Senator O’Manonry. The committee will stand in recess until 2 
o'clock this afternoon. 

(Whereupon, at 12:01 p. m., the committee recessed, to reconvene 
at 2 p. m.) 

AFTERNOON SESSION 


Senator O’Manoney. The session will resume. Mr. McHugh? 

Mr. McHveu. I wonder, Mr. Butz, referring to the tail end of your 
testimony this morning, if you would briefly restate for us again what 
the effect of your proposed amendment is. 

Mr. Burz. What the effect of it is? 

Mr. McHven. Yes. Just describe again what this would do. 

Mr. Burz. Well, the effect would be, I think, to thoroughly define 
what is meant by packer. That would be somebody who is principally 
a packer by whatever criterion Congress should decide to set up, and he 
would come under the jurisdiction of the Packers and Stoc ‘kyards Act. 
The Secretary would also retain jurisdiction with respect to other than 
those who are primarily packers—retain jurisdiction only over their 
livestock operation. With respect to those who were primarily packers, 
the amendment would permit the Secretary at his discretion to request 
the Federal Trade Commission to exercise authority over such non- 
livestock product activities of theirs as may be deemed appropriate or 
in certain cases even over certain livestock product activities. 

Mr. McHveun. It would also be broad enough to cover certain live- 
stock product activities at the request of the Federal Trade Commis- 
sion ? 

Mr. Butz. At the discretion of the Secretary. 

Mr. McHvuen. Would Agriculture under this proposal retain juris- 
diction over people who are primarily in the meatpacking business? 
Does that mean that the Department of Agriculture would have the 
authority to proceed against unfair trade practices in any case in- 
volving the market of meat and meat products by meatpackers ¢ 

Mr. Burz. Yes. 

Mr. McHueu. Do I understand from that that the Department 
would then conduct investigations and file complaints where it found 
that there were certain discriminatory pricing practices in connection 
with the marketing of meat and meat products? 

Mr. Burz. Yes, sir. 

Mr. McHven. I wonder if you can tell us what the criterion is as 
used by the Department for determining what kind of discriminatory 
pricing practices in the marketing of meat and meat products are 
illegal or would be prohibited under this act ? 


Mr. Burz. Yes. That is an operating question. I would like for 


Mr. Pettus to answer, please. 

Mr. Perrus. You are talking now about the proposed amended act 
or the present act as it stands? 

Mr. McHven. No. I am assuming from what Mr. Butz has said 
that under the proposed amendment the Department of Agriculture 
retains jurisdiction over the activities of those who are primarily 
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meatpackers, in connection with their marketing of meat and meat 
products. In conducting an investigation involving such practices, 
where there has been a charge of diser iminatory pricing, what would 
be the criterion? What is the standard of illegality as used by the 
Department in such cases ? 

Mr. Perrus. Well, unfair trade practices cover a wide scope of op- 
erations. I could give you many examples of what we consider 
unfair trade practices, but we do not have a list of all of the unfair 

trade practices that we consider prohibited. 

Mr. McHvueu. The trade practice I am referring to here is a spe- 
cific one. It is the charge that meatpackers have been engaging in dis- 
criminatory pricing practices, that they sell to different buyers of 
the same goods at different prices. In investigating such complaints, 
what is the er iterion used by the Department in determining whether 
or not those pricing practices should be prohibited ? 

Mr. Perrvs. If they are practices which favor one of the customers 
of a packer over another one so that it gives that customer an unfair 
advantage in selling his product, if in selling to a chainstore, for ex- 
ample, or any other store the packer reduces his prices so that that 
store can undersell others and thereby tend to increase this packer’s 
outlet—— 

Mr. McH ven. It would be prohibited ? 

Mr. Perrus. We would consider it an unfair trade practice if he 
made lower prices to these people than to others unless it was a com- 
petitive situation where a certain large-sized operator, because of the 
volume he took, received lower prices in carload lots or something of 
that nature. 

Mr. McHven. There are several questions suggested by your an- 
swer. In connection with the latter, involving volume buying, do I 
understand you to say that if a large buyer was getting the advantage 
of lower prices because of the volume which he purcha ised, regardless 
of the competitive effects of such sales on competitors of that buyer, 
the Department would consider that to be normal competition ? 

Mr. Prerrvs. No, sir. I did not intend to leave the impression that 
just because he was a large buyer he would be given a clear bill of 
health on lower prices. My point was that there are instances where 
lower price isa natural result of larger volume. 

Mr. McHwven. In connection with discriminatory sales of meat 
products by a packer, would the Department consider that such a sale 
was illegal and should be prohibited if that sale merely had the effect 
of injuring one single buyer ? 

Mr. Perrus. I don’t believe I could give a direct answer to that 
kind of a situation without knowing all of the facts involved. 

For example, it may be that a small operator or a large operator 
would be able to buy meat at a lower price than some other « competitor 
in a purely and completely legal manner in a competitive manner 
and because of his operations he might be in a position to take over 
some of the business of his competitors. But it could arise from a 
purely economic situation which has nothing to do with unfair trade 
practices. 

Mr. McHven. In other words, all discriminatory pricing would not 
be viewed as unlaw ful? 

Mr. Perrus. Well, I am not sure that I understand just what you 
mean by discr iminator y pricing. I thought you meant different pric- 
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ing. If discriminatory pricing is merely a different price, then I 
would say that it is not considered unlawful because, as I previous] 
»ointed out, large volume or small volume carload lots compared with 
lee than-carload lots, and such as that, would affect the prices at which 
the product is sold and I would not ¢ all it discriminatory. 

Mr. McHvueu. Has the Department of Agriculture worked out any 
standards for determining when different prices are discriminatory 
and when they are not, and has it worked out any standards for de- 
termining under what circumstances competition might be injured 
by such prices ? 

Mr. Perrvs. I do not believe we have any such set of written stand- 
ards. May I request Mr. Sinclair, who is head of our Packers and 
Stockyards Act, to confirm that or comment on it ? 

Mr. Stnciatr. Well, we follow this general policy that so long as it 
merely reflects a saving to the packer in volume, he can reflect that in 
his pricing. But there can’t he discrimination in that field either. 
Everybody can buy in the same volume at the same price. That is all 
right. It is a little bit of a saving, oftentimes maybe quite a bit of 
saving to a packer to sell in volume as compared with piecemeal sell- 
ing, and that saving to him in that volume may be reflected in his 
price and not be unjust discrimination. And our act says unjust 
discrimination. 

Obviously there is some discrimination there but it can be reflected 
in a price so long as everybody has the same opportunity for that same 
volume. 

Mr. McHven. Is this to suggest that a cost justification on the part 
of the seller, then, would be a ‘complete defense ? 

Mr. Stnciatr. That is true. 

Mr. McHven. Do I understand from that you are saying the De- 
partment of Agriculture follows the same standards of legality and 
observes the same defenses that are available to buyers and sellers 
under the Robinson-Patman Act ? 

Mr. Srnciatr. We generally follow and we study the decisions of 
the Federal Trade and the courts along that line and do follow the 

same general principle that they apply in their cases. I have read 
many of their decisions along the same line and I believe we are in line 
with the policies that they have adopted through their own decisions 
ce Che tendil birt doctalonna: 

Mr. McHvan. Is it is not true that the act which you are enfore- 
ing, specifically title 2 of the Packers and Stockyards Act does not 
set up any criteria for determining what constitutes discriminatory 
pricing? 

Mr. Stnciatr. That is true. It just says unjust discrimination and 
that is very broad general language. 

Mr. McHven. Isn’t it true that there have been no court rules as to 
what constitutes unjust discrimination under this title of the act? 

Mr. Stnciatr. Well, only what I am saying now, administratively, 
~~ is the way we construe it. TI can’t point my finger at a particular 

‘ase at the moment to refer you to one, but that would be our general 
attitude, the policy on that particular question, and again I say I be- 
lieve it is in line because we have studied the decisions of the Federal 
Trade and of the courts. 

Senator O’Manonry. You say it would be your general policy ? 

Mr. Stnciatm. Yes, sir. 

Senator O’Manonry. And practice ? 
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Mr. Sincrair. Yes. 

Senator O’Manonry. Can you give us an instance where it has been 
your policy y! 

Mr. Srncrarr. Well, we have had some cases where we have made 
studies. I can’t refer to a case right now that is in point that went toa 
decision, but we have had cases such as Colonial Stores in Boston where 
we made an investigation and applied that rule to their operations and 
they, I believe, agr reed in that case to comply with that general rule. 

Senator O’Manonry. You said you believe. Who is your adviser? 

Mr. Stnciam. Mr. Bowman. He is in charge of our Trade Practice 
Section. 

Senator O’Manoney. Yes. I know. 

Mr. Srnciair. That was Colonial provision, Boston. There they 
agreed informally—they didn’t have a formal case—they agreed to 
comply with that application of that rule. 

Senator O’Manonry. What were they charged with doing? 

Mr. Srncratr. Well, discriminatory pricing of their product to 
rarious outlets. 

Senator O’Manonry. How did you define discriminatory pricing 
in that case ¢ 

Mr. Srnciair. Well, giving undue advantages to one over another 
in price. 

Senator O’Manonry. The facts were so clear that the company in- 
volved accepted your judgment without going to court about it? 

Mr. Suncrarr. That is right. 

Senator O’Manoney. Is that correct / 

Mr. Srncuiatr. That is correct. 

Senator O’Manonery. How extensive was it? 

Mr. Srncriair. Well, it was limited to that general area. It was not 
a nationwide thing. 

Senator O’Manonery. What was the name of the organization / 

Mr. Srncrair. Colonial Provision. 

Senator O’Manonry. Was it a packer ¢ 

Mr. Sinciare. Yes. 

Senator O’Manoney. Was it also a distributor / 

Mr. Srnciatr. Well, they were a packer and, of course, wholesale 
and retail—it wasn’t retail, wholesale, wholesale to delicatessens and 
small stores, and that kind of a distribution. 

Senator O’Manonry. Was there any such case in which the interpre- 
tation, the practice and policy you were following, was adjudged by a 
court ¢ 

Mr. Stncratrr. Not of our cases that I can point to. 

Senator O’Manonry. About how many such cases could you point 
to? 

Mr. Srncuair. There would be very few. I wouldn't know how 
many, but that would be—that one I remember, that was handled in- 
formally. I would have to review all the cases to see whether we had 
any such other cases on that particular point. 

Senator O’Manoney. I was trying to develop whether or not your 
practice was directed to the future or whether it had been established 
in the past. 

Mr. Stncuair. That has been our standard policy. 

Mr. McHvucn. Isn’t it true, Mr. Pettus, that there have never been 
any court decisions interpreting title II of the Packers and Stockyards 
Act in the entire history of the act? 
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Mr. Perrvus. Might I ask our legal counsel to give you an answer 
on that ? 

Mr. Farrineron. Mr. Bucy. 

Mr. Bucy. There have been administrative proceedings applying 
this question of discrimination and, of course, the Robinson-Patman 

Act court decisions are available as interpreting what is unjust dis- 
crimination in price under the Packers and Stockyards Act. There 
have not been any court cases, that is, any of the final decisions in ad- 
ministrative proceedings have not been the subject of court review in- 
volving this particular question. 

Mr. McHven. Is it not true that we have a very well defined body 
of law explaining what constitutes an unlawful discriminatory price 
as a result of enforcement of certain statutes by the Federal Trade 
Commission ? 

Mr. Bucy. Asa result of actions by the Federal Trade Commission 
and the Department of Justice, we have cases interpreting and holding 
what is a discriminatory price and those are equally applicable and 
available in cases under the Packers and Stockyards Act. 

Mr. McHveu. But the Department of Agriculture in making its 
determination of what constitutes the legal tie-in sale and a le ‘gal ex- 
clusive contract or a discriminatory price is not bound by decisions of 
2 court interpreting the statutes where the Federal Trade Commis- 
sion and the Department of Justice have instituted suit. 

Mr. Bucy. I would think that if they attempted to deviate substan- 
tially from the court’s interpretation of what that term means that 
they would find themselves subject to reversal in the court and the lan- 
guage in the act is very substantially the same and the Congress has 
passed these acts and some interpretations of them. 

In the Robinson-Patman Act they say certain practices shall not be 
considered discriminatory pricing and that act was passed since the 
Packers and Stockyards Act, and certainly any executive agency would 
look to the interpretation of that term by the Congress and the courts 
in reaching a sound, nonabritrary decision as to what constituted dis- 
crimination of price. 

Mr. McHveu. Since there have been no cases filed, at least within 
the past 19 years, by the Department of Agriculture involving such 
practices, isn’t it true that the courts have not had occasion to pass 
upon it and there has been no way of knowing whether or not the 
Department of Agriculture has applied appropriate tests and stand- 
ards in determining legality in these cases ? 

Mr. Bucy. I am not sure that your number of years is accurate as 
to there not having been filed any cases. There have been some seventy- 
odd proceedings under this act involving packers in trade practices in 
their merchandising aspects. Some 50 of those were in the merchandis- 
ing aspect. The last one dealt with poultry in 1940. So we have had 

cases down through the vears in the early stages of the administra- 
tion of this act that could have been the subject of court review, and 
some cease and desist orders are still effective against packers under 
those early cases. 

Senator O’Manonry. Secretary Butz, I wanted to ask you some 
questions IT had in mind this morning with respect to the nature and 
the interpretation of the amendment which you suggest. If you will 
turn to page 9 of your recent statement, you will find it set forth there. 
Your first suggestion is the redefinition of packers and live poultry 
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dealers as those principally so engaged, and you and your counsel agree 
that by “principally” you mean at least 50 percent. 

Mr. Burz. I think so. 

Senator O’Manonry. Then on No. 2 you say, “With respect to 
others not included in this modified definition, the Department would 
retain jurisdiction only over their livestock and live poultry trans- 
actions.” 

What do you mean by “transactions” ? 

Mr. Burz. Well, this gets at the country buying of livestock and 
poultry. This would be one of those companies whose minor line of 
activity would be its packer activity. We want to retain jurisdiction 
over their livestock and poultry activities. 

Senator O’Manoney. You mean activities and operations, as well as 
transactions / 

Mr. Butz. Well, I should think the operations involving their live- 
stock and poultry buying, slaughtering 

Senator O’Manonery. There seems to be some—— 

Mr. Burz. As I read the report we made on the bill now, that is 
correct. It does say with respect to any live poultry dealer, with re- 
spect to any activity or any other person with respect to buying live- 
stock and poultry. 

Senator O’Manonry. You want to confine it to buying? 

Mr. Butz. Yes. I think so. The country buying transactions. 
This is covered in the is we made on the bill. 

Senator O’Manonry. I don’t think that I have made my question 
clear. Unfortunately, you know, Mr. Secretary, most of the litigation 
that takes place in the world is caused by a dispute over what the law 
means. 

Mr. Burz. Yes. MaylI 

Senator O’Manonry. Therefore, when you are trying to draft a 
piece of legislation, it is wise to get the meaning of it as ‘clear as pos- 
sible. 

Mr. Burz. Yes. 

Senator O’Manoney. No. 2 is, “With respect to others not in- 
cluded in this modified definition.” That means with respect to 
others, meaning packers and live poultry dealers, not included in this 
definition. That is to say, those who are only 49 percent engaged in 
packing and poultry dealing. 

Mr. Burz. Yes, I think — 

Senator O’Manonry. The Department would retain jurisdiction 
only over their livestock and live poultry transactions. I am trying 
to determine whether by transactions you mean to include activities 
and operations, or whether you mean only selling. 

Mr. Burz. Let me read what is in the report we made on the bill 
which I think clarifies this, and we might. put it in the record at this 
point, Mr. Chairman. 

The language we had in the report was as follows : 








It shall be unlawful for any packer or live poultry dealer with respect to any 
activity or any other person with respect to buying livestock or live poultry 
for purposes of slaughter— 


and then there is some legal language here, and then it goes on to 
explain. Itsays: 
Under this amendment packers and live poultry dealers as redefined in amend- 


ments (1) and (3) would be subject to the jurisdiction of the Department of 
Agriculture as heretofore. Other persons— 
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and those are the ones we speak of now 
Senator O’Manonry. Where are you reading from ¢ 
Mr. Burz. From the report, page 3, the first full paragraph. 
Other persons— 


and those are the ones we speak of now— 


heretofore subject to the jurisdiction of the Department under Title II: Packers, 
of the act would be subject to the jurisdiction of the Department with respect 
only to the buying of livestock and live poultry for purposes of slaughter and 
with respect to all other activities would be subject to the jurisdiction of the 
Federal Trade Commission. 

Mr. Friscuxnecut. This would be a firm like Hot Shoppes, which 
is primarily in the restaurant business and which owns a packing 
plant and under the definition now contained in the law is classi- 
fied as a packer. 

Mr. Butz. And, under the present definition, Hot Shoppes are sub- 
ject entirely to the Packers and Stockyards Act. Under this amend- 
ment only their livestock-purchase operations would be subject to it. 

Senator O’Manoney. Since you used the word “only,” can you tell 
the committee what, in your interpretation, is excluded from the juris- 
diction of the Department of Agriculture by your proposal ? 

Mr. Butz. I think in this case we would exclude all the nonpacking 
activities of that particular company; the Hot Shoppes, for example, 
is primarily a restaurant. That entire operation would be excluded. 
Their purchase of foodstuffs from elsewhere would be excluded. We 
would supervise only their operations concerned with the purchase of 
livestock. 

Senator O’Manonery. By whom or what Government agencies would 
those excluded operations be supervised ? 

Mr. Butz. Federal Trade Commission. 

Senator O’Manoney. You want that to be clearly stated in any 
amendment that you propose ? 

Mr. Butz. Yes, sir. 

Senator O’Manonry. Now, then, we proceed to No. 3. I am reading 

from your statement now. 
Provided that, upon a determination of the Secretary of Agriculture that it is in 
the public interest in any case, the Federal Trade Commission would be authorized 
to proceed against any person subject to the Packers and Stockyards Act exercis- 
ing all the authority vested in the Secretary. 

As I read that, it means, first, that there must be a determination by 
the Secretary. 

Mr. Burz. That is 

Senator O’Manoney. Before the Federal Trade Commission 

Mr. Butz. That is correct, the way this reads. 

Senator O’Manonry. Before the Federal Trade Commission would 
be authorized to proceed. How is this determination to be obtained ? 

Mr. Butz. Well, I should think it could be obtained in a number of 

ways. I think, for example, of a current case, the case where the 
Federal Trade Commission is investigating the sale of ice cream in 
some of the Northwestern States. One of the agencies involved there 
is a packer which, under the proposed definition here, would still be a 
packer. It isa major packer. The Secretary of Agriculture, either on 
his own initiative or after consultation with the Federal Trade Com- 
mission, could decide that this is a case that can best be handled in the 
public interest by transferring jurisdiction to the Federal Trade Com- 
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mission so that they could handle all the companies together in this 
particular case. 

Senator O’Mauoney. Isn’t it a fact, therefore, that the Federal 
Trade Commission would have to petition the Secretary of Agriculture 
to permit it to look into a particular case ? 

Mr. Burz. Not necessarily. I think in this particular case, as I 
understand it, our attorneys have been working concurrently with the 
attorneys in the Federal Trade Commission on this case. In this case 
the Secretary of Agriculture on his own initiative may decide that 
this is best handled by transferring it to the Federal Trade Commission. 

Senator O’Mauonry. Let me point out, Mr Secretary, we are not 
dealing with the present Secretary; we are not dealing with you, per- 
sonally. 

Mr. Burz. I understand that. 

Senator O’Manoney. We are just using you as a witness now, and 
you are doing a good job of testifying. You speak clearly and very 
promptly. I compliment you as a witness, 

Mr. Burz. Thank you, sir. 

Senator O’Manoney. It helps greatly to have a person who is skilled 
in the use of language when you are trying to draft a piece of legisla- 
tion. But, under the statement as it is contained in your testimony, it is 
wholly within the power of any Secretary to determine. 

Mr. Burz. Youareright. That is correct. 

Senator O’Manonry. To determine whether or not the Federal 
Trade Commission can act 

Mr. Burz. That is right. 

Senator O’Manonry. He may say “Yes”; he may say “No.” 

Mr. Burz. At the present time, he does not even have that power. 
At the present time, as I understand 

Senator O’Mauonry. Don’t you think it would be well, if any pro- 
cedure were to be had along these lines, to state definitely in the law 
what the standards are? Don’t you think there should be standards? 
For example, the Secretary has to make a determination that it is 
in the public interest in a particular case. What are the standards 
by which he should determine whether it is in the public interest? 
Do you care to provide any ? 

Mr. Burz. I suppose that is a case where the Secretary would fall 
back on legal counsel to answer that. 

Senator O’Manoney. Can we fall back on legal counsel to help 
draft the amendment that you proposed this morning and have not 
made clear ? 

Mr. Farrineron. Mr. Chairman, under the language as written, 
the Secretary, of course, would look at all the facts and, on the basis 
of those facts—and, as you know, they vary in every particular case— 
determine whether it would be more expeditious, would bring about a 
quicker settlement and all the other factors, to decide whether or not 
Agriculture should keep it or turn it over to the Federal Trade Com- 
mission. The present ice-cream case is an example where I feel sure 
it will be turned over 

Senator O’Manoney. Don’t you think it is incumbent upon Con- 
gress, when it is drafting a law, to write down specifically and clearly 
what the standards of action by a Government official are and must 
be ? 

Mr. Farrincron. Well, it is certainly desirable whenever you can, 
Mr. Chairman. I can see that. 
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Senator O’Manonry. Don’t you agree with me that the language 
here is not so drafted ? 

Mr, Farrincron. No. The language here, as I say, is very general, 
and there are many instances, sir, when you have to leave something 
to discretion. It is very difficult to draft standards which would apply 
toallcases. Iam sure you know. 

Senator O’Mauonry. Are you of the opinion, then, that Congress 
should give to the Secretary of Agriculture the complete jurisdiction 
to determine whether or not the Federal Trade Commission should 
proceed in a particular case? He is going to determine by your lan- 
guage here if it is in the public interest. Congress is the body that 
ought to determine what is in the public interest. 

Mr. Farrineron. Surely. 

Senator O’Manonery. All I am trying to do is secure your assistance. 

Mr. Farrincron. We will assist every way we can, Mr. Chairman, 
certainly. 

Senator O’Manonery. Your assistance in trying to specify in un- 
derstandable language how that public interest is to be determined. 

Mr. Farrincron. We will be glad to work with you, sir. 

Senator O’Manoney. Then you acknowledge it is not perfect now ¢ 

Mr. Farrtneton. Well, I will say, sir, that it does not have any 
specific guides by which that decision could be made. 

Senator O’Manoney. There could be a disagreement between the 
Federal Trade Commission and the Secretary of Agriculture. 

Mr. Farrineton. That is true. 

Senator O’Manonry. He would have complete authority under this 
language to sweep the thing under the table. 

Mr. Farrineton. Yes. 

Senator O’Manonery. And say, forget it. 

Mr. Farrtneton. Yes. And, of course, that is not unusual in vest- 
ing discretion in administrative officers. 

Senator O’Manoney. That is one of our troubles. We vest too much 
discretion in administrative and executive officers to discharge the 
functions of Congress. I told Secretary Butz that I am inherently op- 
posed to granting broad discretionary powers to an administrative 
official because it changes the legislative power from the public’s 
elected representatives to those who are not the representatives of the 
iy but administrative officers selected in whatever manner may 

ye provided by law. 

Mr. Burz. You see, Mr. Chairman, at the present time the Secretary 
% Agriculture has no discretion whatever in this. In the ice cream 

‘ase we mentioned, he has no legal authority at the present time, as I 
anne stand it, to request the ‘Federal Trade Commission to take 
action concurrently against a major meatpacker involved in the case. 

Let me say, for example—— 

Senator O’Manonery. Let me interrupt you long enough to say 
there was a Secretary of Agriculture by the name of Jardine who, 
without any legal authority to do so, did rule that no attention 
would be paid to title IT. 

Mr. Burz. Yes, but in this case, as I understand it, our lawyers are 
going forward concurrently in developing information on the ice 
cream case. Is that correct ? 

Mr. Farrineton. That is correct. 

Senator O’Manonry. We are making some progress and it is always 
helpful to lay things on the table. 
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Mr. Friscuxnecut. Of course, under the law now, the Secretary of 
Agriculture ‘an ask the Federal ‘Trade Commission to conduct inves- 
tigations for him. 

Mr. Burz. But not to prosecute. 

Mr. Friscuxnecut. No. But upon which he can base decisions 
either to or not to proceed to prosecute. 

Mr. Burz. Thatisright, But the Secretary of Agriculture still must 
make the decision under existing law as to what action would be put 
forth. 

Mr. Friscuxnecut. He has it now. You are complaining because 
he has it all, now you want to let him be selective of cases for which 
he will and will not assume responsibility. 

Mr. Burz. What we are asking for is the right, where it seems 
prudent to do so, to delegate that authority. 

Senator O’Manoney. Let me ask one more reference to the con- 
cluding phrase in your suggested amendment. The words are 
“exercising all the authority vested in the Secretar y: 

Was it the purpose in drafting that phrase to limit the discretion of 
the Secretary to authorize the F ederal Trade Commission to have such 
authority only as that which is vested in the Secretary of Agriculture 
by the law ¢ 

Mr. Farrineron. Not necessarily, Mr. Chairman. 

Senator O’Manonry. You see, that illustrates how important it 
was for me to ask these questions. I saw everybody on that side of 
the table shaking his head no, no, that isn’t what we want. But that 
is What you said you want. 

Mr. Bucy. No, that isn’t what this amendment does, Mr. Senator. 
This amendment is an addition to a provision which says 

Senator O’Manonry. Mr. Butz, why do they say that about the 
words you used ¢ 

Mr. Burz. You know lawyers better than I do, Mr. Chairman. 

Mr. Bucy. The amendment says the Federal Trade Commission 
shall not exercise their authority under their own act except presently 
where the Secretary requests an investigation and report. 

This would say except also where he determines it is in the public 
interest to institute a proceeding. So they could proceed both under 
their own act and under this act, amended act. In other words, they 
could draw a complaint charging under both acts. 

Senator O"Manonry. Under both acts? 

Mr. Bucy. That is correct. 

Senator O’Manonery. This doesn’t say so. 

Mr. Bucy. This provision with this amendment added to it would 
say SO. 





Senator O’Maionry. Show me the language in the amendment that 
would do that. 


Mr. Bucy. You have to read the provision of the Packers and Stock- 
yards Act, Senator. 

Senator OMatrronry. Weare talking about an amendment. 

Mr. Bucy. This is an amendment to a provision of the Packers and 
Stockyards Act, so therefore you must read the whole provision in 
order to interpret the amendment. 

Senator O’Manonery. All right. 

Mr. Bucy. Under the Packers and Stockyards Act, section 406-B: 


On and after the enactment of this Act and so long as it remains in effect. the 
Federal Trade Commission shall have no power or jurisdiction so far as relating 
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to any matter which by this Act is made subject to the jurisdiction of the 
Secretary of Agriculture, except— 


and then it refers to pending proceedings at the time this legislation 
was passed, and then it goes down further and says, 


and except when the Secretary of Agriculture in the exercise of his duties here- 
under shall request of the Federal Trade Commission that it make investigations 
and report in any case. 


And with the amendment it would continue 





or in any case where the Secretary determines it to be in the public interest for 
the Federal Trade Commission to institute a proceeding, under which circum- 
stances it shall have authority to exercise in connection therewith all the powers, 
functions— 

under the act. 

Senator O"Mauionry. Now, in interpreting that, if I may interrupt 
you, we must bear in mind the history that Secretary Butz recited 
this morning of the writing of the Packers and Stockyards Act. When 
that was written, the Federal Trade Commission had just completed 
an investigation at the request of the President of the United States 
of the alleged unfair activities of the big packers. It brought in a 
report which resulted in the filing by the Department of Justice of a 
suit against the big packers under which the big packers, choosing not 
to fight, to plead not guilty, in other words, accepted a consent decree 
which divested them of their ownership in the stockyards, divested 
them of their facilities in retail distribution. It was after that historic 
development that this Packers and Stockyards Act was written, That 
is what prompted the representatives of the packers to go to the con- 
ferees of the Senate and the House and to induce them to say, to use 
the language which you have just read, that the Federal Trade C om- 
mission should not have any power. The Federal Trade Commission 
had been so successful that the packers didn’t want any more of them. 

What you are proposing now is that the Secretary of Agriculture is 
the only authority who can give the Federal Trade Commission the 
power to exercise the authori ity Congress gave it first. 

Mr. Bucy. The Congress itself, “of course, took that power away 
from the Federal Trade Commission. 

Senator O’Manoney. Senator Norris of Nebraska delivered a won- 
derful speech on the floor. 

Mr. Bucy. We are attempting to give some of it back to the Com- 
mission. With respect to everyone other than those principally 
engaged as packers. 

Senator O’Manoney. May I suggest that you go into conference in 
the Department and see if you can’t give back some more. 
[Laughter ] 

I think we have demonstrated the point. 

Mr. Frischknecht, were you indicating a desire to ask something! 

Mr. FriscHKnecnur. Just to recapitulate now with respect to which 
activities under the amendments proposed by the Department would 
remain with the Department and which would remain with the Fed- 
eral Trade Commission or which would go to the Federal Trade Com- 
mission. Now, as I understand it, and as Senator Watkins understood 
it this morning, al] of the meatpacker activities as defined, per your 
proposal, would remain with the Department of Agriculture. That 
would include the buying and selling of livestock, the proc essing and 
the wholesaling and the "retailing, of meat products, that is, author: 
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ity to regulate, trade practices involved in all of those levels by a meat- 
packer would remain with the Department of Agriculture. | 

Now, all of the nonmeat and nonfood products, wholesaling and 
retailing activities by a packer as newly defined per your proposal 
would also remain with the Department of Agriculture. 

Mr. Burz. Those who are primarily packers. 

Mr. Friscuknecut. As defined in your amendment. 

Mr. Burz. Correct. 

Mr. Friscuknecnt. Now, then, you would also— 

Senator O’Manonry. If they were primarily packers. 

Mr. Friscuxnecut. Yes. 

Senator O’Manonery. That is to say, the nonfood activities of those 
organizations the operations of which were 50 percent packing would 
not be under the jurisdiction of the Federal Trade Commission. 

Mr. Burz. That is right. 

Mr. Friscuknecut. And you would also include within the juris- 
diction of the Department of Agriculture all of the so-called meat- 
packer activities of the nonpacker, newly defined, that is all of the 
meatpacker activities now of a nonpacker as newly defined within 
the law. 

Mr. Burz. The acquisition activities 

Mr. Friscuknecut. That is what 1 am speaking of now. The buy- 
ing and selling of livestock by a nonpacker as newly defined. You 
would keep that in the Department of Agriculture. That is the buying 
and selling of livestock by a nonpacker as newly defined. You would 
keep that in the Department. 

Mr. Burz. Yes,sir. That is—— 

Mr. Farrincron. Buying for purposes of slaughter. 

Mr. FriscuKnecut. Nonpacker, redefined. 

Mr. Farrrncron. For purposes of slaughter. 

Mr. FriscuxNecut. Then in the Federal Trade Commission would 
remain regulatory authority over the nonmeat activities of all firms 
not defined as a packer under your proposal. 

Mr. Burz. That is right. 

Mr. Friscnknecut. That is correct, isn’t it? 

Now, this morning when Mr. McHugh directed some questions to- 
ward Mr. Butz relating to country buying and mentioned or spoke 
of the liaison and relationships the Department had with Justice, 
I think you folks indicated that you got along well where you had 
that kind of concurrent jurisdiction. 

Senator O’Manoney. Mr. Frischknecht, can you hold that question 
fora minute? Ihave just been called to the phone. If you will excuse 
me, please. 

(Recess. ) 

Senator O’Manoney. Proceed. Thank you very much for your 
courtesy. 

Mr. Friscuxnecut. When the chairman was called to the phone, 
Mr. Butz, I was making an observation with respect to something 
you had said this morning in reply to Mr. McHugh to the effect that 
perhaps the best liaison would be to have all jurisdiction in one «lepart- 
ment rather then separate it, perhaps, as you said S. 1356 now does 
with respect to country buying activity. 

Now, on the other hand, isn’t that exactly what we have involved 
in this proposal of the Department? With respect now to the whole- 
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saling and the retailing by a packer as defined under your amend. 
ment of its nonmeat food and its nonfood- product ac tivities ? Yet 
with respect to a grocery store that may own a packing plant you 
will regulate his livestock buying activities in the Department of 
Agric ulture, his buying and selling of livestock, but the Federal Trade 
Commission will regulate all of his nonmeat- buying activity. So, 
under your proposal, then, we would have divided jurisdiction with 
respect to control over the nonmeat food products and the nonfood 
products of packers on the one hand which would stay in Agricul- 
ture and those same activities of nonpacker as defined in your proposal. 
Is not the latter all your amendments actually leaves in the Federal 
Trade Commission. 

Mr. Burz. Well, I think that is true. However, in the case of 
those who are principally engaged in packing, their nonmeat and 
nonfood activities would be a relatively small proportion of their busi- 
ness, you see. We feel in that case it is necessary to have general 
supervision over that because sometimes, as has been’ alleged, they may 
use profits 1 in their nonmeat activities to engage in discriminatory priec- 
ing practices on the meat. 

Mr. Friscuxnecut. Mr. Chairman, Senator Watkins asked that 
certain portions of a study identified as report of the Federal Trade 
Commission on industrial concentration and product diversification 
in the 1,000 largest manufacturing companies, 1950, published January 
1957, be included in the record at this point. This is the portion begin- 
ning with the third paragraph on page 64 down through the second 
paragraph on page 65. His reason for making the request is that this 
particular material shows that at least 1 or more of the 4 largest pack- 
ers ship 21 classes of nonfood products in interstate commerce, in 
addition to their meat products, and that they ship some 51 classes 
of nonfood products in interstate commerce, and also because this 
information reveals that although the shipments of fresh meats by 
the 8 largest companies primarily engaged in fresh meat produe- 
tion, consisted of about one-half of their total shipments, another 29 
percent consisted of prepared meats. In addition, about another 10 
or 11 percent consisted of non-meat-food products and another 10 or 
11 percent of nonfood products entirely. 

So that outside the scope of their meatpacking activities, these 
largest packers, according to this study, have substantial interests of 
a nonmeat kind regulation of trade practices with respect to which, 
in Senator Watkins’ judgment, ought to be under the jurisdiction of 
the Federal Trade Commission, rather than the Department of Agri- 
culture as would be the case under the Department’s proposal. 

Senator O’Manonry. The material may be made part of the record. 

(The material referred to is as follows :) 


REPORT OF THE FEDERAL TRADE COMMISSION ON INDUSTRIAL CONCENTRATION AND 
Propuctr DIVERSIFICATION IN THE 1,000 LARGEST MANUFACTURING COMPANIES: 
1950. January 1957, Paces 64-65 


Fresh meats constituted almost exactly half the total shipments of all prod- 
ucts made by the eight companies principally engaged in the industry. Another 
29 percent consisted of prepared meats. Of the remainder, which amounted to 
$1,228 million, somewhat more than half consisted of nonfood products. Table 
35 lists some of these product classes, the number of companies making ship- 
ments, and the percent each product class constituted of the total shipments of 
the 8 companies. Under each of the headings (1) meat products, (2) food 
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products other than meat, and (3) nonfood products, the classes of larger com- 
mercial importance are listed first. 


TaBLeE 35.—Percentage distribution of the shipments of 8 companies principally 


engaged in fresh meats, by class of products, 1950 











| Number of | Percent of 

Product class } companies companies’ 

shipments 
Total, all products setae baneninntane cabcametainadidiaadedelmitaeitia cabal 8 __ 100.0 
|= se 
Meat products -- - ci chai hi cn dete di al tia a sts tte 8 81.8 
Fresh meats P as hdies a 8 50. 5 
Prepared meat products for human consumption, including lard... _._- 8 29.2 
EIreened MOMEITT G60 SHIRT GOEIC. 2. cn ciiccn dds pcnctenpns +4sdgdere= 4 / 2.1 
Food products other than meat-.__.....-..-..---..-------- ‘ | 5 6.6 
Butter ‘ ‘ : ate “ 4 1. 0 
Dery procucts, except butter. = ..-<.-.5--55-.<25- 2... 4 1.6 
Shortening and salad oils_- : 4 1.9 
Margarine 4 .8 
10 other classes of food products 5 + 
Nonfood products. -_-.....-..-- aiideducs «apueewagdeugens. os 8 | 11.6 
Soap and glycerine- ee ne, Aap ‘ a | 4 oy 
Grease and tallow. _-._--- : etre ee Es ‘ ea } 8 8 
Hides, bones and inedible meats_.._-.-.-~-- echtaiaccis silitaiiinss wi 8 2.7 
ST GEE GR UEEINN: TIONING a era odin Wd ne buoetie oacapeectun s a9 
58 other classes of nonfood products_................-.---- 5 6.7 


Every firm necessarily shipped the immediate byproduct of the slaughterhouse, 
but these byproducts represented less than + percent of their total shipments. 
One of the smaller firms among the 8 large companies principally engaged in 
fresh meats reported shipments of certain animal oil products other than fatty 
acids, and in another instance 1 of the smaller firms shipped grain mill products 
other than wheat flour, cornmeal or prepared animal feed. With these 2 excep- 
tions, all of the shipments in industries other than fresh meats or prepared meats 
were made by the 4 largest of the 8 companies principally engaged in fresh meats. 
These companies carried on extensive manufacturing operations not necessarily 
a part of the production of fresh meats and prepared meats, although almost 
always bearing some relation to their major business. The 4 companies shipped 
varying numbers of a total of 21 classes of food products and 51 classes of non- 
food products. The distribution of these 72 product classes by the number of the 
4 companies involved was as follows: 


Number of classes of products shipped by— Food Nonfood 


a ; — ‘ | 





All of the 4 largest meatpackers 


| 
9 | 4 
3of the 4 largest meatpackers 4} 7 
2of the 4 largest meatpackers | 2 13 
lof the 4 largest meatpackers idaslent 6 | 27 
1 or more of the 4 largest meatpackers. - - 21 51 


| 


With respect to the 21 classes of food products, in all but 2 instances ship- 
ments by these companies amounted to at least $1 million. Of the 51 classes of 
nonfood products, there were 29 classes of which the shipments by these com- 
panies amounted to at least $1 million. Among the classes of products of which the 
value of shipments cannot be reported without disclosing figures on individual 
companies, well over half the companies’ shipments were of fertilizers, leather, 
or the products of vegetable oil mills. 
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Mr. Burz. Mr. Chairman, may I ask Mr. Frischknecht how many of 
those products he mentioned as nonfood products are livestock-related 
products such as hides, bones, and so forth ? 

Mr. Friscuxnecut. The information with respect to that is con- 
tained in the table. 

Mr. Burz. But a substantial quantity would be related or live- 
stock-derived products. 

Mr. Friscuxnecut. Table—table 35 I am now referring to shows 
that-—— 

Senator O’Manonry. It has been said those products include almost 
everything except the squeal of the hog. 

Mr. Friscuxnecut. Table 35 shows that the nonfood products in 
the category Mr. Butz asks about consist of some 4.9 percent of the 
total of all products sold. In addition, 58 classes of nonfood prod- 
ucts, exclusive of the byproducts from the meat operations—the 4.9 
percent of the total referred to—were shipped in interstate commerce 
and they comprise some 6.7 percent of the total shipments made by 
these 8 companies. 

Senator O’Manonry. Mr. McHugh? 

Mr. McHveu. Dr. Butz, it has been reported to this committee that 
the Department of Agriculture has never exercised its rights under 
section 406—B of referring for study any matter to the Federal Trade 
Commission. 

Mr. Burz. Iam informed that is correct. 

Mr. McHveu. Can you tell us whether or not there was any con- 
sideration given to referring this Safeway matter, which you de- 
scribed this morning, to the Federal Trade Commission under this 
authority ? 

Mr. Burz. Not that lam aware of. 

Mr. McHvuen. Can you tell us why the Department of Agriculture 
has never seen fit to refer any of these matters for study to the Federal 
Trade Commission ? 

Mr. Burz. Well, I think they involve primarily the buying and sell- 
ing of livestock and the movement of meats. You mentioned the 
Safeway case this morning. That was, we felt, properly under the 
jurisdiction of the Packers and Stockyards Act and of the Depart- 
ment of Agriculture. 

Mr. McHveu. But, nevertheless, the Department did not see fit, 
as I understand from your testimony, to proceed with making an 
investigation looking to possible violation of the Packers and Stock- 
yards Act. 

Mr. Burz. The Department is going forward with a very broad 
investigation of this. As I pointed out this morning, we decided to 
make it broader than the specific allegations which had been made. 
Over the noon hour I got a list of the topics of investigation which 
are currently going forward. We have six different areas of 
investigation. 

Mr. McHveu. Investigation of what? 

Mr. Burz. Let me read the topics, if I may. 

It will give you some idea of the whole area and this grows out of 
the allegation that came with respect to the Safeway Stores because, 
as I said this morning, this is much broader than Safeway. It involves 
a whole philosophic concept of marketing and pricing and what a 
particular group of agencies in the market structure can or cannot do. 
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These are the six general headings under which studies are currently 
going forward. 

Senator O’Manonry. I call your attention to the fact that what you 
have just now said amounts to a declaration that it was the judgment 
of the Department of Agriculture that the charges, whatever they 
were, in the Safeway matter were postponed of all consideration 
while you entered into this broad study involving other areas and other 
matters. 

Mr. Burz. And these specific charges are being investigated as a part 
of the broader study. I wouldn’t say they are postponed. They area 
part of thet broader study. 

—_ McHvexn. Do you distinguish between an investigation and a 
study ¢ 

Mr. Burz. It is very difficult to make that distinction. I can call that 
investigation, if you wish. The research people would call it a study, 
Ipresume. The words are interchangeable. 

Mr. McHvueu. The study that is now being conducted is a study of 
the overall problem including the Safeway matter. Is that correct? 

Mr. Butz. Yes, sir. 

Mr. McHveu. This is not an investigation of the particular Safe- 
way practices looking toward possible filing of a complaint if the 
charges are sustained ? 

Mr. Butz. As I understand it, if, as a part of this investigation, we 
develop the evidence that indicates there are malpractices involved 
ae with very little, if any, additional investigation, charges can 

filed. 

Mr. McHueu. Wasthere a preliminary investigation conducted here 
by the Department of Agriculture in connection with the Safeway alle- 
gations? 

Mr. Butz. Not to my knowledge; was there? Yes, there were some. 

Mr. McHven. Will you tell us about that, please ? 

Mr. Burz. Can you, Mr. Pettus? 

Mr. Perrus. We received some letters and some reports that there 
were activities on the part of packers in certain southwestern areas 
which were in violation of the act. We sent one of our personnel out 
to investigate the situation to see what basis there was for the charges 
that we received. He made a report of his findings and that report 
was given consideration and is the basis on which this decision was 
made to have the broader study. 

Mr. McHveu. Did he make a recommendation ? 

Mr. Perrvs. Yes, he did. 

Mr. McHvueu. This wasa report by whom ? 

Mr. Perrvs. This was a report—our investigator who made the re- 
port was Mr. Donald Bowman. His report was transmitted by the 
then Director of the Livestock Division. 

Mr. McHveun. That was reviewed by Mr. Bowman’s immediate 
supervisor ? 

Mr. Perrvs. Yes. 

Mr. McHven. That would be who? 

Mr. Perrus. Mr. Lee Sinclair. 

Mr. McHven. Did Mr. Sinclair make any recommendations based 
on this? 


F 


SY OS So Ue 


ce 


e, 


re 


ut 
es 
rt 
as 


re- 
he 


ite 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 433 


Mr. Perrvs. I don’t recall at the moment whether he made recom- 
mendations or not, but I presume he concurred in the recommendation 
that went forward from the Director of the Livestock Division. 

Mr. McHvueu. Perhaps, since Mr. Sinclair is here, he can answer 
this question. 

Mr. Stnciatr. My recollection of that is what I wrote a covering 
memorandum with Mr. Bowman’s report. I believe I directed it to 
Mr. Harry Reed, who was then Director of the Livestock Branch, in 
which I enclosed his report, referred to it generally and made a specific 
recommendation in my memorandum, — 

Mr. McHveu. What was that recommendation ? 

Mr. Stncuatr. That the case, so far as it had been developed, a 
preliminary investigation indicated violations of the Packers and 
Stockyards Act and that the case be fully investigated and that we 
attempt to get sufficient funds to carry out that investigation. 

Mr. McH ven. Is it your opinion that based upon this preliminary 
investigation, these charges, if sustained, would constitute a viola- 
tion of the Packers and Stockyards Act ? 

Mr. Srnciarr. We felt, in viewing what we had, that there was 
sufficient evidence to warrant a full-scale investigation; that the facts 
indicated a violation. Of course, it was a preliminary one, in which 
we did not seek to fully develop all facts, and determine whether we 
should go forward or not. We felt there were sufficient facts. 

Mr. McHvuen. You were overruled in this recommendation, then, 
in the Department ? 

Mr. Srnciarr. Well, the case came back with a memorandum on it 
that, in effect, there was an overruling, yes. 

Mr. McHvuen. Was the matter considered again after it was re- 
turned to you with this notation for conducting a study ? 

Mr. Srncuarr. Well, I brought it up again myself about January 
of this year with Mr. Reed, the Director of the Livestock Branch, and 
I told him I still wondered about the wording of the memorandum, 
because it was not very lengthy, and I did not feel very clear on it, 
and I would like to have it discussed again to make sure that it still 
meant that we should not investigate this case. 

Mr. Reed told me later that he had taken it up again and that the 
memorandum did mean what he had told me it meant, that is, that we 
should not investigate it. 

Mr. McHven. Did Mr. Reed say with whom he took that up ? 

Mr. Stncratr. Well, he said, “across the street,” that was all that I 
recalled. That meant with his superiors. 

Mr. McHvuen. What did that mean to you?) With whom? 

Mr. Sincuark. Well, I understood it to mean his superiors, who 
would be Mr. Lennartson, Mr. Wells, and Mr. Butz. 

Mr. McHven. After that, did you concur in the decision that was 
made not to go forward with this investigation, but to conduct this 
research study ? 

Mr. Srnciatr. Well, we weren’t asked about that. We were told 
that we should not investigate it. 

Mr. McHver. Did your opinion on the manner in which this should 
be conducted change any ¢ 

Mr. Stnciatr. My opinion? 

Mr. McHven. Did your opinion as to the best manner of handling 
this problem change any ¢ 
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Mr. Srncratr. No 

Mr. Bourz. Mr. Chairman, may I point out at this point that this was 
discussed in my office with Mr. Wells and Mr. Lennartson, and we 
decided there to broaden the scope of this investigation. 

Senator O’Manonry. That has already been testified to, I think, 
It is clear from what has been said. 

Mr. Burz. And I would accept full responsibility for that and would 
do the same thing again. 

Senator O’Manonry. Evidently, Mr. Bowman and Mr. Sinclair 
agreed in the recommendation that there should be an immediate fur- 
ther investigation of a particular case, and the decision of the 
secretariat was that it should be merged in a broader study. 

Mr. Butz. Yes, sir. 

Senator O’Manoney. Do we have those papers? 

Mr. McHvau. We have seen some, Senator. 

Senator O’Manoney. Have you everything that the staff needs? 

Mr. McHven. Yes, I think that we have everything the staff needs, 
and the Department has been very cooperative in providing us with 
all the information that we need. 

Mr. Butz, can you tell us what action the Department is presently 
taking in connection with the Armour & Co. complaint involving 
unfair adv ertising in connection with margarine sales ¢ 

Mr. Bucy. That is presently in the solicitor’s office, the General 
Counsel’s office, and we are considering at this time whether or not 
there are sufficient facts to institute a formal proceeding. There have 
been, as I understand it, substantial changes and discontinuance of 
some of the aspects of the advertising that were in question in the 
original Federal Trade Commission case, and presently the advertising 
differs substantially from that advertising. 

Weare presently getting the information as to the latest advertising, 
the current advertismg, with a view to a possible issuance of complaint 
if it is determined that it warrants a complaint on the basis that it 
constitutes a violation of the packers and Stockyards Act. 

Mr. McHveun. In determining whether or not deceptive advertising 
in the sale of oleo violates the Packers and Stoc kyards Act, do you use 
exactly the same standard that the Federal Tr ade Commission does 
under section 5 of the Federal Trade Commission Act ? 

Mr. Bucy. Our standard might be broader than that and include 
theirs plus a broader field. Because we will be de: ling with the broad 
aspect of unfair practice, misrepresentation. That oleo provision, 
as I recall it, deals with representing or suggesting that the oleo is a 
dairy product. 

Now, there might be representations that did not deal with whether 
it was a dairy pr oduct or not, but if they were false representations we 
would feel that we would still proceed. But certainly we would pro- 
ceed on any product which was not a dairy product that represented 
or suggested that it was a dairy product. 

Mr. McHveun. In other words, in bringing actions of this nature 
under the Packers and Stockyards Act, you do have a different set of 
criteria than those used by the Federal Trade Commission ? 

Mr. Bucy. I would say we have theirs plus a broader one in this 
instance. 

Mr. McHveun. In which case it isa different setup ? 

Mr. Bucy. It is different in that it covers broader territory. 
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Mr. McHvuen. Which means that people in the business of manu- 
facturing and selling oleo, depending upon whether or not they are 
packers, may be subjected to different types of cases in connection with 
their advertising of oleo ¢ 

Mr. Bucy. No. As long as they are a packer, they are only subject 
to the Department of Agr iculture at the present time. 

Mr. McHveu. I say, depending upon whether or not they are 
packers, which will determine whether or not the Department of Agri- 
culture or the Federal Trade Commission brings the suit. 

Since you concede that there are different standards employed by the 
two agencies, I am suggesting that the result of this is that for de- 
ceptive acts in the sale of oleo you may have wholly different standards 
now being used by enforcement agencies. 

Mr. Bucy. That is correct. They would both be subject to the oleo 
provision, but they might be subject to additional different standards 
on the broad concept of what constitutes misrepresentation. 

Senator O’Manoney. Any other questions ¢ 

Mr. Bolton-Smith, representing Senator Wiley, have you any ques- 
tions ¢ 

Mr. Botron-Smiru. May it please the chairman, I have two. 

Mr. Secretary, is the amendment which the Department of Agricul- 
ture is proposing in 8S. 1356 the same as the proposed amendment which 
Senator Dirksen filed on May 20, which has been printed, with two 
exceptions ¢ 

I hand you a copy of that proposed amendment. 

The two exceptions, it appears to me, might be on the top of page 3 
of Secretary Morse’s letter, where you propose striking out the word 
“packer” wherever it appears nm sec tions 203, 204, or 205, and inserting 
in lieu thereof the word “person.” 

Mr. Burz. Yes; that is the first difference. 

The second difference, of course, is that we propose still an addi- 
tional section to what Senator Dirksen had, which would place non- 
packer activities under the Packers and Stockyards Act as well as 
under the Federal Trade Commission. 

It would give the Secretary discretion to transfer nonpacker activ- 
ities to the Federal Trade Commission. 

Mr. Bouron-Soiru. But the Federal Trade Commission would have 
authority to proceed under the Packers and Stockyards Act as well as 
under acts administered by the Federal Trade Commission ? 

Mr. Burz. You are correct; yes. 

Mr. Bouron-Smirn. That would mean, then, I assume, that someone 
who was a packer would, with respect to his nonpacking activities, be 
subject to an additional statute to the one that any other nonpacker 
would be subject to? 

Mr. Burz. That is correct. 

Mr. Borron-Smirn. So this will create some additional burden on 
the packer as compared with the nonpacker ? 

Mr. Burz. I think that is right. He would be subject to the pro- 
visions of two acts in that case. But I should point out that the acts 
are very similar, however. 

Mr. Bouron-Smirn. If there is no objection, Mr. Chairman, I would 
appreciate it if the Secretary would read into the record the six points 
of the study that he is having conducted that grew out of the com- 
plaints about Safeway. Those are not confidential, are they? 
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Mr. Butz. Indeed not. 

I will be glad to. 

The first general area is economic analysis of the whole meat dis- 
tribution in the San Francisco Bay area. That is nearing completion. 

The second, economic effects of the distribution of beef by United 
Staes grades. We had gotten a good deal of complaint about pricing 
by grades. 

Third, Los Angeles chainstore beef procurement and wholesale priec- 
in study. 

Werth, 5 special problems in marketing slaughter cattle in the West. 

Fifth, economic analysis of the changing locations of livestock 
slaughter and processing. 

Six, price behavior and price relationships among country and termi- 
nal markets for hogs. 

Mr. Bouro-Smrrx. That is all, Mr. Chairman. 

Senator O’Manonery. Mr. Collins, do you have any questions? 

Mr. Cottrns. No questions. 

Senator O’Manoney. Mr. Frischknecht, have you any questions to 
ask? I know the Senator is detained on the floor. He may want you 
to ask some questions. 

Mr. FriscuKnecnut. On page 2, Mr. Butz, of your statement, the last 
sentence reads as follows 

The act vested in the Secretary of Agriculture, among other things, the au- 
thority to issuse cease-and-desist orders after hearings with respect to packers 
who engage in practices heretofore prohibited under such legislation. 

And over on page 4, the first full paragraph at the top of that page 
implies that the act gives the Secretary sufficient authority, including 
cease-and-desist orders, to maintain open and competitive markets. 

Some time ago Senator Watkins requested from the Department 
some information with respect to cease-and-desist orders, and so forth, 
that is, as to how many of them had been brought under title II of the 
P and § Act. Do you have any idea how many have been issued 
since 1921? 

I was just speaking with Mr. Sinclair to see if he did not have a copy 
of that letter. 

Mr. Burz. Mr. Bucy has that. 

Mr. Bucy. What was your question addressed to? The number of 
proceedings or the number of cease-and-desist orders ? 

Mr. Friscuxnecut. I suppose what you are going to need first is 
your reply to Congressman Celler’s request for information relative 
to cease-and-desist orders. 

Mr. Bucy. I am familiar with that. But I have statistics written 
down here without reference to that if you are interested. 

Mr. FrrecHKNecnt. Fine. 

Now, how many cease-and-desist orders under title II since 1921? 

Mr. Bucy. Under title II, there are 11. 

Mr. Friscuxnecut. There are 11. I have here copy of a letter, 
which I think has already been placed in the record, from Congress- 
man Celler to Senator O’Mahoney. 

Senator O’Manonry. That is in the record. 

Mr. Friscuknecnut. It suggests there have been some 32 cease-and- 
desist orders under title IT. 

Mr. Bucy. I beg your pardon. That 11 related to merchandising 
transactions. There have been 21 additional relating to livestock trans- 
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actions, a failure to pay for livestock, giving checks that bounced, and 
that sort of thing. 

There are 32 all together. 

Mr. Friscuxnecut. There are 32 all together, are there not? 

Mr. Bucy. That is correct. 

Mr. Friscuxnecut. Now, have any of these related to country 
buying ¢ 

Mr Bucy. Yes. 

Mr. Friscuknecut. Some have related to country buying. Now, 
how many of these 32 cease-and-desist orders have been for refusal 
to pay for livestock, for example / 

Mr. Bucy. Well, in the field, if you lump it, the field other than 
merchandise assume you are interested in whether it is failure 
to pay or misrepresentation on livestock—there are 22. 

Mr. Friscuxnecut. Well, perhaps you have more recent informa- 
tion than contained in this letter, but this one suggested some 19. So 
that nearly two-thirds of these cease-and-desist orders under title II 
are for failure or refusal to pay for livestock. 

Mr. Bucy. That is correct. 

Mr. Friscuknecut. Yes. Now, this morning, in his testimony, Mr. 
Butz suggested that one of the problems associated with S. 1356 is the 
fact that it would make for divided jurisdiction with respect to regu- 
lation of buying activities, to include country buying. 

Mr. Bucy. Right. 

Mr. Friscuxnecut. Now, if S. 1356 is enacted, for example, after 
an amendment perhaps to title III which would remove the restric- 
tions limiting the regulation of buying and selling at stockyards, by 
broadening that scope of jurisdiction to include country buying, the 
Department would have all the authority that it might need, would 
it not, with respect to regulating the buying and selling of livestock ? 

Mr. Bucy. What you are saying is that if the act is amended so that 
Agriculture exercises full authority over all livestock buying, would 
that be enough? The answer is “Yes”—with respect to livestock. 

Mr. Friscuknecut. With respect to livestock. 

Now, I am referring here to section 201 of title VII of the United 
States Code, which deals with some definitions of terms such as deal- 
ers, and market agents; and to section 213 (a) which is entitled “Pre- 
vention of Unfair Discriminatory or Deceptive Practices.” 

I will pass this over, so that you can take a look at it. 

The question that Senator Watkins wanted me to ask you today 
is this. Suppose we were to remove that phrase “at a stockyard,” 
which appears in section 201 (c). This now reads as follows: 





The term “market agency” means any person engaged in the business of (1) 
buying or selling in commerce livestock at a stockyard, on a commission basis, 
or (2) furnishing stockyard services. 

If that phrase “at a stockyard” were removed, you would have about 
the same authority as you now have under title LI. 

Mr. Bucy. No. If you removed that phrase, we would have to reg- 
ister people who engaged i in buying all over the United States. We 
would have to get down into a registering basis with respect to buying 
for feed-lot purposes, for that type of activity. 

Mr. Friscuxnecut. The Senator’s concern here is that we perhaps 
could broaden this definition to include more than “at a stockyard.” 
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We could broaden the definition to include more than the restriction 
here “to a stockyard” so as to include country buying. 

Mr. Bucy. In other words, title III can be amended so as to give us 
jurisdiction over all livestock transactions. 

Mr. Friscuxnecut. Right. 

Mr. Bucy. But I don’t think that is the place to do it. 

Mr. Friscoxnecut. We can do that with respect to the term, here, 
identifying or defining a market agency, and a dealer; as well as in 
section 213 (a), which is the substantive provision here. We could 
also amend that, could we not, to take care of the objection the Depart- 
ment has to S. 1356? 

Mr. Bucy. Oh, yes. That could be amended so as to broaden our 
jurisdiction to apply to all livestock transactions. It is just another 
way of accomplishing the same thing that we take care of in our 
amendment by providing that we should have jurisdiction over any 
person with respect to buying livestock for slaughter. 

Mr. FriscuKNecut. Now, if we were to do that, we could take care 
of that major objection, couldn’t we? It is not an insurmountable 
problem; is it? 

Mr. Bucy. That particular objective, as to giving jurisdiction to 
the Department, could be obtained by 2 or 3 different kinds of amend- 
ment. 

Mr. Friscoxnecnutr. The reason the Senator was interested in this 
particular question was because so many of these cease-and-desist or- 
ders are for refusal to pay for livestock, some 19, and there are some 5 
more here, according to this letter I have referred to, that relate to 
fraud involving weight and grading, some 5 of those, you see, and we 
wondered why they were brought under title II rather than title IIT. 

You explained that this morning. 

Mr. Bucy. It was because they were packers. And then some of the 
other activities that have still cease-and-desist orders out, as to packers 
with respect to apportioning territory, price control, exch: anging price 
information, oa that sort of thing. So that they are under C and D 
orders with respect to some of those activities. 

Mr. Friscuknecut. Yes, but with some type of amendment of the 
language now in title III, you could still bring those in areas other than 
at a posted stockyard under title III, could you not? 

Mr. Bucy. Oh, yes: you could transfer that from II to IIT. 

Senator O’Manonry. Thank you very much, Mr. Secretary, you 
and all your staff. Again I say you are frank and clear in your re- 
sponses and very cooperative. We are very much obliged to you. 

Who is the next witness / 

Mr. McHueu. The next witness, Senator, is Mr. Fred Olander. 

Senator O’Manoney. Thank you very much for your patience, Mr. 
Olander. We protracted this hearing longer than I anticipated when 
you arrived this morning. But we are ready to have you proceed now. 


STATEMENT OF FRED OLANDER, CHAIRMAN, RIVER MARKETS 
LIVESTOCK GROUP, KANSAS CITY, MO. 


Mr. OLanprEx. It was very interesting. 
Mr. Chairman and gentlemen of the committee, my name is Fred 


Olander. I am just an old cowpoke from the stockyards at Kansas 
City. 
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I have a statement here which I have placed in the hands of the 
committee, and I do not intend to take the time of the committee to 
read it, except portions of it. 

Senator O’Manonery. May I say, then, that the whole statement 
will be made a part of the record as though delivered, and you may 
summarize it as you desire. 

Mr. Ovanpver. Very well, sir. 

My name is Fred Olander. I am an owner of the National Live- 
stock Co., a livestock market agency engaged in business at the Kansas 
City Livestock Market. My service as an agent and representative 
of the grower and feeder in the sale and purchase of livestock covers 
a period of 40 years. I have served as president of the National Live- 
stock Exchange and the Kansas City Livestock Exchange. I am at 
the present time chairman of the River Markets Livestock Group. 
This group comprises the associations of buyers and sellers of live- 
stock known as livestock exchanges located at Omaha, Nebr.: Sioux 
City, lowa; Sioux Falls, 8. Dak.; St. Joseph, St. Louis, and Kansas 
City, Mo.; and Denver, Colo. The market agency members of this 
group, commonly referred to as commission firms, represent in the 
course of a year’s business in the sale and purchase of livestock many 
hundreds of thousands of livestock growers and feeders. During 1956 
the 7 markets handled 387 percent of all cattle, calves, hogs, and sheep 
marketed at the 63 posted public central livestock markets of the 
United States. 

At the group’s most recent meeting held in St. Joseph, Mo., April 
12 and 13 of this year, all member livestock exchanges were repre- 
sented. A motion was presented and I quote the action taken from 
the minutes: 


It was moved, seconded and unanimously carried that the group go on record 
as supporting 8. 1356 which would confer upon the Federal Trade Commission 
jurisdiction of those engaged in commerce in meat and meat products for the 
purpose of preventing unlawful restraints in commerce or monopolistic acts or 
practices, 

The action taken which I have presented to the members of this 
committee speaks for itself and represents the considered judgment 
of men who have long been engaged as market agents in the repre- 
sentation of livestock producers at major public stockyards of the 
Middle West. Their decision to support this bill to restore to the 
Federal Trade Commission jurisdiction in connection with unfair 
trade practices and monopolistic acts of meatpackers was not: hur- 
riedly reached. It expresses the best judgment of these men. 

The market agencies with which they are connected are subject to 
regulation by the Secretary of Agriculture as to rates, charges, and 
unfair practices under the provisions of the Packers and Stockyards 
Act of 1921. As agents representing livestock producers in the sale 
and purchase of livestock on public central markets they are a part 
of agriculture and are properly subject to the jurisdiction of the 
Secretary of Agriculture as provided in that act. It is our belief that 
the Secretary of Agriculture and the Department of Agriculture is 
by its nature in a position to carry out the obligations placed upon 
it in that act as to public stockyards and the market agencies there 
operating. But our experience has also indicated to us that as to 
these public stockyards and the market agencies operating thereon 
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the entire act should be subjected to review and revision to bring it 
up to date in keeping with the best interest of American agriculture. 

It has been over 35 years since the Packers and Stockyards Act of 
1921 was enacted. Passage of the act was primarily the product of 
the public disclosures brought about by the so-called Francis J. Heney 
investigation of the larger meatpackers initiated by the Federal Trade 
Commission under instructions from the Congress. This act contained 
not only sections giving to the Secretary of Agriculture the power to 
regulate public stockyards and the market agencies there operating, 
but under a separate title removed from the jurisdiction of the Fed- 
eral Trade Commission under whose auspices the Heney investigation 
had been conducted, jurisdiction over unfair or monopolistic trade 
practices of meatpackers. It vested such jurisdiction in the Depart- 
ment of Agriculture. 

Although the Heney investigation of meatpackers with its dis- 
closures was primarily responsible for the enactment of the Packers 
and Stockyards Act, the experience developed in the last 35 years will 
disclose little or no activity on the part of the Department of Agri- 
culture to investigate or control, punish, or condemn unfair or mon- 
opolistic trade practices in the meatpacking industry. 

Another result of the Francis J. Heney Federal Trade Commission 
investigation of the meatpacking industry was the consent decree of 
1920 under which the five largest packers then under prosecution by 
the Government for monopolistic acts against public interest, confess- 
ing guilt, joined in the decree restricting in certain aspects their 
future activities. This committee is aware of the efforts now being 
made by some of those subject to its provisions to secure modification. 

The failure, if it has been a failure, on the part of the Department 
of Agriculture to fully utilize provisions of the act or to take an active 
part on behalf of the producers of livestock in connection with pro- 
posed modifications of the consent decree should not, in our judgment, 
constitute a basis for real criticism of either the Secretary of Agri- 
culture or the Department of Agriculture. 

This experience has shown that the trade practice jurisdiction given 
the Department is inconsistent with the proper carrying out of re- 
sponsibilities placed on the Department under other laws. The re- 
sponsibility and the duty to investigate unfair competition and to 
enforce antimonopoly laws should have remained with the Federal 
Trade Commission under whose auspices the Heney investigation had 
been conducted. We say this because the Department of Agriculture 
and the Secretary of Agriculture under many other provisions of our 
laws are required to engage in activities which require and must de- 
mand the full cooperation of those engaged in the food-processing 
industry. 

We refer particularly to the administration and enforcement of the 
laws of the United States which relate to food inspection in the in- 
terest of public health, the meat grading and inspection services, plus 
the departmental activities in the field of livestock economics which 
are instances of the responsibilities of the Department of Agriculture 
wholly inconsistent with its role as prosecutor of trade practice dere- 
lictions. We mention below many other instances where the Depart- 
ment, to properly function, must cooperate with meat processors in 
the performance of duties essential to public welfare. 
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Animal Disease Eradication Branch 
Agricultural Research Service 
Packers and Stockyar ds Branch 
Biological Products Section 

Market News Branch 

Livestock Division 

It is a matter of public knowledge that meatpackers have become 
engaged in other fields of food processing as well as in the production 
of many other products that go to the American consumer. There- 
fore, lack of activity on the part of the Department in prosecuting 
packers during the past 35 years for unfair trade practices is explain- 
able on a basis other than one that is critical of the Department of 
Agriculture. Inconsistent responsibilities were thrust upon the Sec- 
retary of Agriculture. The result has been a manifest nonenforce- 
ment’ of the portion of the act relating to unfair trade practice or 
monopolistic action. 

Criticism of the packers should not be implied from the statement 
of the fact that they are today engaged as major factors in other 
branches of trade and business that have nothing to do with public 
stockyards, such as poultry production and processing. They control 
facilities from the flock owner through the chick hatchery to the 
broiler grower in the great poultry industry. The household prod- 
ucts which they produce and sell are too numerous to mention. Is 
it not reasonable, therefore, to believe, as we do, that a general agency 
experienced and equipped to investigate unfair tr ade. practices and 
to prohibit monopolistic actions, such as the Federal Trade Commis- 
sion, should be charged with the full responsibility in connection with 
the packers’ processing activities ? 

We, of this group, also believe that it has been detrimental to the 
best interests of the livestock producer and to efficiency in the live- 
stock and meat processing industry to induce the great chainstores 
to at least prima facie engage in the meatpacking business in order 
to remove their operations from investigation by the Federal Trade 
Commission and to join the packers behind the shield of a Packers 
and Stockyard Act and thus give recognition to the inability of the 
Department of Agriculture to. provide ‘effective enforcement. Their 
action in seeking to avoid Federal Trade Commission jurisdiction by 
becoming packers can only be accounted for on two grounds—either 
the Department of Agriculture is not equipped to act effectively in 
this field, or the Federal Trade Commission is unfair and unsound in 
its investigations. In either case, congressional action would appear 
to be essential. 

Furthermore, we believe that it is a prime function of Congress to 
develop and establish for the administration of the laws it enacts 
sound organizational structures. Inconsistent duties or responsibil- 
ities should not be imposed upon the same agency. We are advised 
that the Hoover Commission made certain recommendations that are 
now under consideration by Congress in respect to administrative 
law, agency investigation and adjudication. Undoubtedly these rec- 
ommendations, after thorough study, will receive your careful con- 
sideration. 

We take the liberty of suggesting in that connection that Congress 
should bear in mind the experience gained after 35 vears of administra- 
tion by the Department of Agriculture of the Packers and Stockyards 
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Act. A law originally enacted as a result of established transgressions 
and violations of law by meatpackers, it imposed a responsibility out 
of context with its ordinary functions upon a department then charged 
and since more greatly committed with the administration of other 
laws that manifestly required the closest cooperation with the packers 
in their day-to-day operations of their businesses. There is little won- 
der that the Department of Agriculture has been inactive in the en- 
forcement of those sections of the Packers and Stockyards Act which 
would require it to punish packers for violation of antitrust laws or un- 
fair trade practices when it also had to work with them in so many 
of its services. 

We hope that in the light of this experience in any reshuflling of re- 
sponsibilities among agencies or departments which may result from 
the adoption of recommendations of the Hoover Commission now be- 
fore the Congress this lesson will not be forgotten. We are satisfied 
that it cannot be expected that there will be adequate enforcement of 
laws dealing with unfair competition by packers or real public confi- 
dence in the enforcement of such laws until the packers in all of their 
widely expanded activities are subject to the jurisdiction of a separate 
agency, such as the Federal Trade Commission. Such an agency is spe- 
cifically charged with the investigation of similar activities of business 
competitors of these packers—as well as the same activities of other 
processors and manufacturers who buy as part of their raw material 
the products of the farm or ranch. 

We, therefore, support this legislation. 

The members of the group I represent as chairman are for the most 
part men engaged in the service of the livestock feeder and grower on 
seven of our major public central livestock markets. They spend each 
working day at the task of securing the highest possible prices for the 
livestock entrusted to their care. It is generally recognized that these 
markets are the price-establishing points for livestock. Moreover, that 
these markets must of necessity be kept free, open and competitive 
and protected from any monopolistic control or unfair pressures from 
the buyers. We contend that true and fair values for slaughter live- 
stock can only be registered in the market place operating under the 
free and fair play of the laws of supply and demand, and where all 
buyers must compete for their requirements. 

We are witnessing a situation at this time which in our opinion poses 
a problem of tremendous importance to the entire livestock industry. 
That problem is the practice of packers’ direct buying activities and 
their purchase of livestock on a grade and yield basis. The packers’ 
program of acquiring fat hogs on a direct basis has virtually elimi- 
nated the necessity of actively competing for hogs on some of the pub- 
lic central markets. 

It is interesting to note that the percentage increase of the packers’ 
direct acquisition of hogs ranges from 33 percent of the total slaughter 
in 1927 to approximately 70 percent as of now. Prior to 1927 and 
going back 47 years, there was no single year in which packers acquired 
as much as two-thirds of their hogs in competition at the market place. 

A study of fat hog price levels at the Chicago market for the years 
1880 to 1927—the era which saw more free open market competitive 
buying—the average price paid for hogs was $7.17 per hundredweight. 
In this same period the average price paid for beef steers at Chicago 
was $6.73 per hundredweight. In other words, under relatively similar 





com 
thos 
sold 
thre 
has 
stee 
pub 
cove 
A 
date 
Bu 
The 
the 
to b 
Vy 
atti 
dev 
not 
ady 
phe 
ven 
So 
pac 
the 
7 
of : 
of 
sal 
the 
1S | 
7 
for 
tha 
wh 
the 


he 


tic 

th. 
pu 
co 


tu 
or 
of 
di 
th 
th 
tr 
in 


th 


SSS SS sts Ss 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 433 


competitive purchasing conditions for both hogs and beef steers in 
those 47 years, which included prosperity and depression, hogs out- 
sold fat steers by 44 cents per hundred pounds. In the period 1927 
through 1955 at the same Chicago market the average price of hogs 
has been $12.84 per hundredweight, while the average price of beef 
steers, of which over 50 percent are still bought in competition on the 
public central markets, has been $16.98. This span of years also 
covered unparalleled prosperity as well as depression, 

A report of the last study made of this problem was released under 
date of January 14, 1945, by one Nils A. Olson, a former Chief of the 
Bureau of Agricultural Economics of the Department of Agriculture. 
The report concluded with the statement that— 
the growth of direct marketing has not caused the returns to producers of hogs 
to be less than it would have been otherwise. 

We submit that even though some defenders of the direct system 
attribute its growth to causes closely associated with the economic 
development of the country and of its livestock industry—that it has 
not restricted competition among slaughterers or been to the dis- 
advantage of the producer—it is a method of securing livestock sup- 
plies designed to favor the buyer. It destroys competition and pre- 
vents the establishing of fair prices for the producer. It fixes the race 
so the slow horse will win. With 7 out of every 10 hogs going to 
packers away from and outside competitive channels, we can be sure 
the race for the 3 hogs will be slowed down. 

The efforts being made by packers to acquire an increasing volume 
of cattle, hogs and sheep away from the public central markets and out 
of competition had its counterpart a thousand years ago when it is 
said a law was in effect in Constantinople designed to preserve for 
the farmer the fullest competition on that market. The regulation 
is quoted thus: 

The butchers shall not go out to meet the drovers who bring in their flocks 
for sale either in Nicomedia or in other cities beyond the Sargarius in order 
that they may buy the meat more cheaply and the due profit may fall to those 
who slaughter the sheep and not to the drovers. All who are caught disobeying 
these ordinances shall be beaten, shorn, and banished. 

And then, Mr. Chairman, I quote from a statement that I have 
heard you make, from the day of William, the Conqueror. 

In England in the day of William the Conqueror the aforemen- 
tioned practice of acquiring livestock out of competition or ahead of 
the market was called “forestalling” the market and made an offense 
punishable at law. Whatever the term used, it means simply “evading 
competition in the market place.” 

The packer has practically eliminated competition and gained vir- 
tual control of the marketing of sheep and lambs through his pro- 
gram of direct buying, in addition to feeding hundreds of thousands 
of lambs. In their acquisition of hogs at concentration points and 
direct to their plants, packers have an advantage in that they obtain 
the cream of the hogs, yet in most instances the prices they pay for 
the hogs so acquired are based on the prices paid at the public cen- 
tral markets where supplies consist of all types ranging from good to 
inferior. 

The dominant position occupied by the chainstores as a result of 
their tremendous purchasing power of meat has unquestionably re- 
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sulted in a lessening of the packers’ ability to bargaining its sale at 
wholesale. : 

Moreover, in the packers’ increased activity to acquire more of their 
slaughter cattle around and ahead of the public central markets, buy- 
ing on a grade and yield basis is diverting many cattle away from 
terminal markets direct to packer plants. Purchasing on a grade and 
yield basis, or consignment killing of cattle, as it is often called, is 
one which works to the disadvantage of the feeder as well as the 
competing packer. Packers who are sincerely interested in main- 
taining a stable market are complaining that their competitors are 
underbidding them by 2 and 3 cents in retail selling of beef be- 
‘ause they are using consigned beef in which they have no financial 
interest and may, therefore, “football” it pricewise. By using this 
consigned beef they are paying the feeder only on the basis of what 
that beef is worth in their cooler on a given day and they are not then 
obligated to collect any certain price or embark on a strong salesman- 
ship program to merchandise it because the packer himself actually 
has no money invested in this product. 

It is eminently unfair that packers who are attempting to buy cattle 
on the open market on a steady basis be subjected to this type of com- 
petition. They are trying to buy cattle on the market and do their 
best through strong salesmanship to realize a fair profit on the beef on 
the basis of what it costs hanging on the hook, but beef from consign- 
ment packers is undermining the market so badly that their competi- 
tors then are forced to buy cattle cheaper and cheaper to meet this 
competition. The pressure on packers by the power in the hands of 
the chains to more or less dictate the price of meat at wholesale has 
undoubtedly resulted in a stepped-up effort on the part of some 
packers to buy more slaughter cattle at the feed lots and thus avoid 
the competition at the public central markets. This has in conse- 
quence contributed a bearish tone to the trade in slaughter on the 
part of buyers, resulting in packers “buying on order” for chainstores 
and at the lowest possible price in order to meet the price bids made 
by food chains. 

The innocent pawn in the whole business is the livestock fattener. 
We submit that a look at this situation with respect of protecting 
him against monopoly and unfair trade practices might well have been 
a part of a farm program of the Department of Agriculture these 
many past years. The livestock producer has a stake in this matter 
and one bigger than the packers’ stake. It is so big that the economic 
structure of our country can be seriously impaired unless proper meas- 
ures are taken to safeguard his welfare. 

Again we assert our conviction that the Packers and Stockyards 
Act should be revised with respect to title II as suggested by S. 1356; 
moreover, that it is time to make a realistic appraisal of the entire 
act with a view of bringing it up to date in the ees interest of Amer- 
ican agriculture. 

Mr. Chairman, from that statement, I feel sure you can see that 
those of us who are engaged in the service of the livestock feeder and 
grower on the public central markets appreciate the value of compe- 
tition. We are witnessing a decreasing competition on many of our 
markets, buyers going to the country to acquire livestock, away from 
competition and direct from the feed lots. We are firm in the belief 
that true prices for livestock, as mentioned in the statement, can only 
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be registered where there is a full and free play of the law of supply 
and demand and the fullest measure of competition. 

Senator O’Manoney. I note with interest that you are represent- 
ing the river markets. You named the markets. I think there are 
about seven in number; are there not ? 

Mr. Oranver. That is right, sir. 

Senator O’Manonry. Is it fair to assume that you are speaking for 
the majority of the livestock men who operate in these markets? 

Mr. OLanper. Yes,sir. That is right. 

Senator O’Manonry. You speak for the producer as well as for the 
operator in the markets? 

Mr. Oranver. I think we speak in the interest of the livestock 
feeder and grower, Senator. Yes, sir. 

Senator O’Manonery. Are you in a position to obtain from day to 
day discussion the opinion of the growers who come to the several 
markets that your group represents ! ¢ 

Mr. Oxanver. Their opinion with respect to this legislation ? 

Senator O’Manoney. Yes, this legislation. 

Mr. Oxanper. I personally have talked to many feeders and grow- 
ers of livestock i in my daily contacts with them, and I have yet to find 
one who is not in favor of this legislation. 

Senator O’Manonry. What is their sentiment with respect to the 
problem they find themselves facing with respect to the price of live- 
stock as it relates to the cost of producing livestock ¢ 

Mr. O.anper. A great many men with whom I have talked, Sen- 
ator, feel that the packers today do not have the influence in the mark- 
ets pricewise that they did at one time; that the supermarkets, the big 
retail markets in the country today occupy a very dominant position 
in the establishment of prices on the hoof. 

Senator O’Manoney. By that you mean the retailing chains? 

Mr. Oranprr. Yes, the retailing chains. They are bigger than 
the packers. And a great many people with whom I have talked feel 
that there is a downward pressure exerted on the registration of prices 
by those big volume merchandisers. 

Senator O’Mauonery. They feel that the time has come for legisla- 
tive reform ? 

Mr. Ovanper. A great many of them feel that way, sir, yes. 

Senator O’Manonry. Are there any questions ? 

Mr. McHvuen. Mr. Olander, do you think the Department of Agri- 
culture has done its job, has it been properly diligent, in preserving 
competition in the buying and selling of livestock at these country 
buying points ? 

Mr. Oranver. Well, I do not know, Mr. Counsel, of any action on 
the part of the Department of Agriculture to that end. 

Mr. McHuen. Do you have any reason to believe that the Federal 
Trade Commission would not be pr operly equipped to eliminate re- 
straints of trade that may occur in connection with buying and selling 
at these country buying points ? 

Mr. Ovanver. Well, I think, as this statement indicates, that an 
independent agency equipped to investigate would be in a better po- 
sition to look into this picture than has been the case with Agriculture. 

Mr. McHvuen. If the Federal Trade Commission had authority un- 
der law to proceed against these types of practices at country buying 
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points, is there any reason to believe that would interfere with the effec- 
tiveness of the Department of Agriculture in regulating competition 
at the stockyards ? 

Mr. Oxanper. I cannot see where it would have any effect in that 
connection, sir. P 

Senator O’Manoney. Mr. Bolton-Smith ? 

Mr. Bouron-Smirn. Mr. Chairman, perhaps the complaint about 
direct buying is reminiscent of the complaint in the securities field of 
direct buying of stocks and bonds by insurance companies, thereby 
avoiding ‘the. competitive market of the stock exchanges—of course, 
with a difference in facts there. 

I just wanted to ask one question of the witness: whether he had 
any specific ideas in elaboration of the last sentence of his statement. 

Mr. Oxranver. That is, a reappraisal of the entire act? 

Mr. Bouron-Smirn. That is right. 

Mr. Ovanper. Well, I speak for members of my group when I say 
they think that should be done. This act was passed in 1921, and we 
think it would be a good thing to look into it, to reappraise it, and to 
bring it up to date. We would like to see that done. 

Senator O’Manoney. We are very much indebted to you, Mr. Olan- 
der. We were glad to see you here. 

Mr. Oxvanver. Thank you, Senator. I was very interested in what 
was going on here this morning. 

Mr. McHveu. The next witness is Mr. Don F. Magdanz, executive 
secretary-treasurer of the Corn Belt Livestock Feeders Association of 
Omaha, Nebr. 

Senator O’Manoney. Mr. Magdanz, your statement is 4 pages in 
length. We shall be very glad to give you the same offer that was given 


to Mr. Olander; that it will be printed in the record, if you care to 
summarize it. 





STATEMENT OF DON F. MAGDANZ, EXECUTIVE SECRETARY-TREAS- 


URER, CORN BELT LIVESTOCK FEEDERS ASSOCIATION, OMAHA, 
NEBR. 


Mr. Magpanz. Thank you, Mr. Chairman and members of the com- 
mittee. I tried to prepare this testimony in a very concise form, with- 
out going into detail. So, do you mind if I go through it completely ? 
It will take just a few minutes. 

Senator O’Manonry. No, indeed. The floor is yours. 

Mr. Maepanz. Thank you, sir. 

As has been announced, I am Don F. Magdanz, executive secretary- 
treasurer of the Corn Belt Livestock Feeders Association with head- 
quarters in Omaha, Nebr. I might also add to that that I have been 
an active farmer and livestock feeder all of my life. I am still cur- 
rently engaged in the naomi except that I am not performing any 
of the work. In other words, I still own an interest in a farm and in 
livestock operations. 

Our organization includes a membership throughout the entire 
Corn Belt. region, comprises eight State associations ‘of livestock feed- 
ers and numerous affiliated county associations, in the area. 

Though I am certain that this committee is fully aware of the 
extent of the feeding business in the Corn Belt region, I would like to 
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make a few brief statements, in a general way, regarding the functions 
of the livestock feeders and their relationship to the meatpacking 
industry, one of the industries with which we are concerned in the 
legislation being considered. 

Most Corn Belt feeders purchase their feeder stock of cattle and 
lambs from the growing areas in the United States, feed them on their 
farms and in their lots for varying periods of time, and eventually 
offer them for sale to the meatpackers in the Nation as good, choice, 
and prime quality cattle and lambs. The magnitude of the overall 
feeding operation in this area is evident from the facts that, though 
feeding is found in nearly every State of the Union, the Corn Belt 
region annually feeds for slaughter about 70 percent of the cattle 
that are fed in the United States, raises and feeds approximately the 
same percentage of the hogs, and iiain a huge volume of the lambs 
that are sold to the trade. 

The packing industry processes the live animals, and, though there 
is vigorous bargaining at times for the price received by the feeder 
and paid by the packer, there is an area of common interest in the 
endeavor of each to obtain the highest possible price for the product 
or products offered for sale. 

While the feeders’ operations and functions in the livestock and 
meat industry vary from those of the growers, our organization does 
share with producer groups the same opposition to the matter of price 
supports and production restrictions that prevail in other segments of 
the agricultural field. In other words, while there are risks involved 
and at times rather excessive losses are incurred, we prefer to operate 
our business without financial assistance from the Federal Government 
and the almost inevitable production controls that accompany it. We 
buy on a free market and expect to sell under the same circumstances, 
where the relative supply and demand determines the prices, with 
Government regulation only to the extent necessary to maintain fair- 
ness and accuracy in our dealings. 

Operating the way we do, we must have, and are entitled to, the 
same measure of free and open competition for the meat products we 
produce through the entire processes and transactions from the time 
the animals leave our hands until the resulting products reach the 
ultimate consumer. 

During the previous sessions of the hearing on S. 1356, the meat- 
packing ‘industry, particularly the large operators, have been accused 
of a variety of trade practices that are not in accord with the principles 
of free trade. Iam not here today to try to substantiate these charges 
or refute them. Rather, I am here to discuss matters relating to the 
Packers and Stockyards Administration, the Federal Trade Com- 
mission, and S. 1356 that will best serve the interests of the livestock 
feeder and the pore er in the preservation of free and unrestrained 

trade in the livestock and meat business. 

In general, Mr. Chairman, we do not believe there is monopoly in 
the meatpacking business. That, however, does not mean that sec- 
tions 202, 203, 204, and 205 of title II of the Packers and Stockyards 
Act should not be administered completely and investigations into the 
trade practices of packers be made as the need arises. Further more, I 
do not mean that there are not instances of monopolistic tendencies or 
attempts at price manipulation or buying practices. Current in- 
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vestigations seem to indicate that there is at least some evidence of 
these instances. 

I am sure that any packer who is operating in strict accordance with 
the law will not object to an investigation of his practices that is con- 
ducted by people acquainted with the complexities of the business and 
in a constructive and conscientious manner. 

We do believe, though, that some changes should be made in the 
present Packers and Stockyards Act in order that the best interests of 
the livestock-feeding industry will be observed. Specifically, the 
Packers and Stockyards Act should be amended in such a manner as 
to retain the regulation of the trade practices of the meatpacking 
business in the Packers and Stockyards Administration, and to clearly 
exclude from the Administration the regulation of the other activities 
of those businesses owning meatpacking operations, and definitely 
place the trade practices involved in these other activities under the 
jurisdiction of the Federal Trade Commission. 

This statement is made, however, with the provision that the De- 
partment of Agriculture will broaden its emphasis on the regulation of 
the trade practices within the meatpacking industry and restore the 
Packers and Stockyards Administration to the position of importance 
it deserves. 

Now, then, though this position is not entirely in support of S. 
1356, we feel that the introduction of the bill, and the companion bills 
in the House of Representatives, have served a very useful purpose, 
and the sponsors are to be commended. Since arriving in Washington, 
my attention has been called to Senator Dirksen’s amendment to S. 
1356, and it appears as though this approach is proper and construc- 
tive. The proposed legislation has alerted the Department of Agri- 
culture, and has ser ved to sharply focus attention on another aspect of 
title II of the present act that we, as livestock feeders, believe does not 
serve the best interests of the producing industry. I refer to para- 
graph 4 of section 201, which ne ‘ibes a packer as person or persons 
who own or control 20 percent ofa business engaged in buyi ing livestock 
in commerce for purposes of slaughter, or in manufacturing or prepar- 
ing meats or meat food products for sale or shipment in commerce. 
This presumes that any business that acquires a 20-percent interest in 
a packing plant can be classified as a meatpacker and elect to come 
under the jurisdiction of the Packers and Stockyards Administration. 
Previous testimony has brought out specific examples of retail organ- 
izations who, it is alleged, have thus sought to escape the regulatory 
functions of the Federal ‘Trade Commission. 

Previously, I mentioned the relationship of feeders and packers 
in the agricultural field. We do not believe that the retailing of meats 
and the retailing of other consumers’ products bear a similar relation- 
ship, and the regulation of trade practices involved should clearly be 
separated and handled by separate agencies. 

Mr. Chairman, I am grateful for this opportunity to appear before 
your committee on behalf of the Corn Belt Livestock Feeders. We 
sincerely hope that our position will contribute to the solution of the 
problems involved under the current Packers and Stockyards Act. 

Senator O’Manonry. We are very much obliged to you, Mr. 
Magdanz, for this statement, and particularly for the trouble you took 
to come to Washington to present your views. 

Mr. Maapanz. Thank you, sir. 
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Senator O’Manonry. Is there any other witness ? 
Mr. McHveu. Mr. J. G. Frey, National-American Wholesale Groc- 
ers’ Association. 


STATEMENT OF J. G. FREY, NATIONAL-AMERICAN WHOLESALE 
GROCERS’ ASSOCIATION, INC., NEW YORK, N. Y. 


Mr. Frey. Mr. Chairman, my name is J. G. Frey, representing the 
National-American Wholesale Grocers’ Association. I have a pre- 
pared statement and a memorandum of law which supports the state- 
ment from a legal standpoint, and both of these have been filed with 
Mr. McHugh. 

Senator O’Manoney. Very well, sir. 

Mr. Frey. If you-want me to read the statement, it is not too long. 

Senator O’Manoney. You may proceed. 

Mr. Frey. National-American Wholesale Grocers’ Association, Inc. 
welcomes this opportunity to record before your subcommittee its 
position on S. 1356. On behalf of the members of this association, we 
wish to go on record as endorsing this bill and recommending its 
enactment. 

National-American Wholesale Grocers’ Association, Inc. is a New 
York membership corporation representing large, medium-sized and 
small wholesale grocers located throughout the United States. The 
membership of this association is vitally interested in the amendment 
proposed in S. 1356 and feels that the inequity now existing in the 
law with regard to the jurisdiction of the Federal Trade Commission 
over members of the meatpacking industry should be corrected as 
promptly as possible. 

National-American Wholesale Grocers’ Association, Inc., under its 
former name of National Wholesale Grocers’ Association, was an inter- 
venor in the case brought against certain leading meatpackers i in 1920, 
and actively participated in the case from its inception to its con- 
clusion in 1932 when the packers’ consent decree in its present form 

yas sustained by the Supreme Court of the United States. The asso- 
ciation is therefore thoroughly familiar with the situation in the 
industry during the years since 1920 up to and including the situation 
as it exists today. 

In 1921 when the Packers and Stockyards Act became law condi- 
tions in the food industry were radically different than they are today. 
Because of the methods of operation in the meatpacking industry 
and also because of the restrictions on meatpackers contained in the 
consent decree, there may have been some justification for consider- 

ing meatpackers as a distinct and separate industry and, because of 
its unique position, removing it from the jurisdiction of the Federal 
Trade Commission and placing it instead under the Laan of 
the Secretary of Agriculture. However, during the years since the 
enactment of the Packers and Stockyards Act this distinction has 
gradually lessened and today the food industry must be considered 
as a whole and not in its various and separate activities. 

In the 1920’s grocers conducted business on a much more limited 
scale of operation; they did not carry a great number of the items 
which today are a normal part of a grocer’s stock. During those years 
meatpackers, too, had a much more limited scope of activity. Today, 
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however, the operations of both of these classes of the trade are so 
closely and intimately entwined that many of the products produced 
and sold by the members of the meatpacking industry are an essential 
and normal part of a grocer’s stock in trade. 

The legislation under which these two particular segments of one 
industry operate has failed to keep pace with the growth, develop- 
ment and integration in the industry and we are today faced with 
the unrealistic and untenable situation wherein 2 members of the 
same industry, in active competition with each other in many fields, 
operate under 2 separate and distinct laws. 

The Federal Trade Commission was created by Congress as a regu- 
latory body to police business methods and operations in order to 
assure their compliance with the law. This particular agency, with 
its staff of trained personnel, is considered the most efficient for this 
purpose and the only Government agency which has the facilities to 
perform this particular function. 

The Department of Agriculture and the office of Secretary of that 
Department were created for an entirely different purpose and have 
neither the staff nor the training to perform this particular function. 
The absence of such facilities, however, is not the overriding consider- 
ation. Rather, it is the fact that the Department of Agriculture oper- 
ates under and enforces totally different laws than those which are 
subject to administration by the Federal Trade Commission. 

The food industry today is, therefore, faced with a situation where- 
in one segment of the industry, operating under one set of laws and 
subject to the jurisdiction of the Federal Trade Commission, is in 
active competition with another segment of the same industry operat- 
ing under a different set of laws and subject to the jurisdiction of an 
entirely different agency. 

This is a much in violent conflict with the American concept of free 
and open competition as a baseball game, if conducted under different 
rules and different umpires for each team, would be in conflict with 
the American idea of sportsmanship. 

A study of the activities of the Federal Trade Commission and the 
Secretary of Agriculture during past many years with respect to en- 
forcement of antitrust laws against the food industry is in itself the 
most startling indictment of the present system of dual jurisdiction. 

While the Federal Trade Commission has brought literally hun- 
dreds of proceedings against other members of the food industry there 
has not been, to our knowledge, a single case brought against any 
meatpacker for violation of the Robinson-Patman Act. In those few 
instances where the Federal Trade Commission has attempted to bring 
proceedings against a member of the meatpacking industry to assure 
compliance with the rules of fair competition laid down for everyone 
else in the industry, the FTC has been unable to proceed because of lack 
of jurisdiction. 

Without laboring past history on the subject, the unfairness and 
ridiculousness of the situation as it now exists is clearly evident from 
the recent holding by an examiner of the Federal Trade Commission 
in a proceeding brought against Food Fair Stores. Since we feel 
sure that the members of this subcommittee are already familiar with 
the details of that case, we will not in this presentation repeat what 
has already been so widely publicized, other than to call your attention 
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to the fact that a corporation engaged primarily and almost totally in 
the grocery business has been declared exempt from the jurisdiction 
of the Federal Trade Commission merely because that corporation con- 
ducts a small meatpacking operation. 

Under the interpretation of the law as indicated in this and other 
decisions, any company wealthy enough and smart enough to purchase 
an interest in a meatpacking operation can to all intents and purposes 
successfully evade the restrictions and obligations imposed on its com- 
petitors in the food industry who are not affluent to take advantage of 
this loophole. 

We are submitting to the subcommittee for its consideration a memo- 
randum of law prepared by counsel for National-American Wholesale 
Grocers’ Association, Inc., clearly setting forth the legal aspects of 
the problem facing our industry. 

(The documents referred to may be found in the appendix.) 

Mr. Frey. We sincerely believe that after a review of the legal back- 
ground and as a result of the hearings now in progress, the members 
of this subcommittee and, we trust, ‘through their efforts, all of the 
Members of the Congress, will be made aware of this glaring inconsist- 
ency, which is in such violent conflict with the w vhole concept of 
American free competition, and will readily appreciate the necessity 
for enacting legislation designed to correct the situation. 

On behalf of the membership of National-American Wholesale 
Grocers’ Association, Inc., and as a representative voice of a segment 
of the most important industry in our country, we sincerely and 
earnestly urge the enactment of Senate 1356. 

Senator O’Manoney. Mr. Frey, how large an organization is your 
National-American Wholesale Grocers’ Association ¢ 

Mr. Frey. I would say it is around 200 or 250 members. I am not 
sure of the actual membership; I could find that out for you. 

Senator O’Manoney. These, I gather from the names on the letter- 
head, are corporations scattered throughout the country. 

Mr. Frey. Yes, sir. 

Senator O’Manoney. Do they cover the whole country ? 

Mr. Frey. Yes, we have members in every section of the country 

Senator OManoney. The position that you takeshere-today has been 
taken after careful consideration by the national organization ¢ 

Mr. Frey. That is right, sir. 

Senator O’Manonry. You speak for them without reservation ? 

Mr. Frey. I was asked to represent them and speak for them. 

Senator O’Manoney. Thank you, Mr. Frey 

Any questions? 

Mr. McHuen. No. I think that is all, Senator. 

I appreciate very much your statement. 

Senator O’Manoney. Thank you very much, Mr. Frey. 

Any other witness? 

Mr. McHuan. No other witnesses, Senator. But at this time we 
have a fairly large number of statements, which will be inserted in the 
record and made a part of the appendix. 

I would like to read for the record at this time the names of those 
organizations that have submitted statements to the subcommittee 
either for or against the bill. They are: The American Farm Bureau 
Federation; Mr. H. A. McDougal, president, McDougal Livestock Co., 
Collinsville, Calif.; Mr. L. M. Pexton, president, Denver Union Stoek- 
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yards; the California Cattlemen’s Association; the American Stock- 
yards Association ; the Kansas Livestock Association; the Utah Wool 
Growers Association; the Utah Cattlemen’s Association; the National 
Wool Growers Association; the National Institutional Wholesale 
Grocers Association; and the Idaho Wool Growers Association. 

I would like to ask, Senator, that the record be kept open for a 
short time, as we have been informed that other groups would like to 
submit statements on the bill. I would like to keep the record open 
for accepting those statements. 

Senator O’Manoney. It isso ordered. 

The committee stands in recess at the call of the Chair. 

(Whereupon, at 4: 22 p. m., the hearing was recessed, subject to the 
call of the Chair.) 
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APPENDIX 


STATEMENTS 


RESOLUTIONS ADOPTED AT THE 85TH ANNUAL CONVENTION OF THE WYOMING Stock 
GROWERS ASSOCIATION HELD AT LANDER, WyY0., JUNE 6-8, 1957. 


RESOLUTION NO. 6—-PACKERS AND STOCKYARDS ACT 


Be it resolved, That the Wyoming Stock Growers Association support the 
O’Mahoney bill 8S. 1356 as originally introduced transferring jurisdiction over 
the meatpacking industry from the Department of Agriculture to the Federal 
Trade Commission ; be it further 

Resolved, That notice of this action be sent to Senator Frank A. Barrett, 
Senator Joseph C. O’Mahoney and Congressman E. Keith Thomson. 


Re. 8. 1356 
May 6, 1957. 
Hon. Estes KEFAUVER, 
Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
Senate Office Building Washington, D. C. 


DeEAR SENATOR KEFAUVER: National-American Wholesale Grocers’ Association, 
Ine. welcomes this opportunity to record before your subcommittee its position 
on Senate 1356. On behalf of the members of this association, we wish to go 
on record as endorsing this bill and recommending its enactment. 

National-American Wholesale Grocers’ Association, Inc., is a New York mem- 
bership corporation representing large, medium sized, and small wholesale 
grocers located throughout the United States. The membership of this asso- 
ciation is vitally interested in the amendment proposed in Senate 1356 and 
feels that the inequity now existing in the law with regard to the jurisdiction 
of the Federal Trade Commission over members of the meat packing industry 
should be corrected as promptly as possible. 

National-American Wholesale Grocers’ Association, Ine., under its former 
name of National Wholesale Grocers’ Association, was an intervenor in the 
“ase brought against certain leading meatpackers in 1920, and actively partici- 
pated in the case from its inception to its conclusion in 1932 when the packers’ 
eonsent decree in its present form was sustained by the Supreme Court of the 
United States. The association is therefore thoroughly familiar with the situa- 
tion in the industry during the years since 1920 up to and including the situa- 
tion as it exists today. 

In 1921 when the Packers and Stockyards Act became law, conditions in 
the food industry were radically different than they are today. Because of 
the methods of operation in the meatpacking industry and also because of the 
restrictions on meatpackers contained in the consent decree, there may have 
been some justification for considering meatpackers as a distinct and separate 
industry and, because of its unique position, removing it from the jurisdiction 
of the Federal Trade Commission and placing it instead under the jurisdiction 
of the Secretary of Agriculture. However, during the years since the enactment 
of the Packers and Stockyards Act this distinction has gradually lessened and 
today the food industry must be considered as a whole and not in its various 
and separate activities. 

In the 1920's grocers conducted business on a much more limited seale of 
operation; they did not carry a great number of the items which today are a 
normal part of a grocer’s stock. During those years meatpackers, too, had a 
much more limited scope of activity. Today, however, the operations of both of 
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these classes of the trade are so closely and intimately entwined that many of 
the products produced and sold by the members of the meatpacking industry 
are an essential and normal part of a grocer’s stock in trade. The legislation 
under which these 2 particular segments of 1 industry operate has failed to 
keep pace with the growth, development, and integration in the industry and 
we are today faced with the unrealistic and untenable situation wherein 2 mem- 
bers of the same industry, in active competition with each other in many fields, 
operate under 2 separate and distinct laws. 

The Federal Trade Commission was created by Congress as a regulatory hody 
to police business methods and operations in order to assure their compliance 
with the law. This particular agency, with its staff of trained personnel, is 
considered the most efficient for this purpose and the only Government agency 
which has the facilities to perform this particular function. The Department 
of Agriculture and the office of Secretary of that Department were created for an 
entirely different purpose and have neither the staff nor the training to perform 
this particular function. The absence of such facilities, however, is not the 
overriding consideration. Rather, it is the fact that the Department of Agri- 
culture operates under and enforces totally different laws than those which are 
subject to administration by the Federal Trade Commission. 

The food industry today is, therefore, faced with a situation wherein 1 
segment of the industry, operating under 1 set of laws and subject to the juris- 
diction of the Federal Trade Commission, is in active competition with another 
segment of the same industry operating under a different set of laws and sub- 
ject to the jurisdiction of an entirely different agency. This is as much in violent 
conflict with the American concept of free and open competition as a baseball 
game, if conducted under different rules and different umpires for each team, 
would be in conflict with the American idea of sportsmanship. 

A study of the activities of the Federal Trade Commission and the Secretary 
of Agriculture during the past many years with respect to enforcement of anti- 
trust laws against the food industry is in itself the most startling indictment of 
the present system of dual jurisdiction. While the Federal Trade Commission 
has brought literally hundreds of proceedings against other members of the food 
industry there has not been, to our knowledge, a single case brought against any 
meatpacker for violation of the Robinson-Patman Act. In those few instances 
where the Federal Trade Commission has attempted to bring proceedings against 
a member of the meatpacking industry to assure compliance with the rules of 
fair competition laid down for everyone else in the industry, the FTC has been 
unable to proceed because of lack of jurisdiction. Without laboring past history 
on the subject, the unfairness and ridiculousness of the situation as it now exists 
is clearly evident from the recent holding by an examiner of the Federal Trade 
Commission in a proceeding brought against Food Fair Stores. Since we feel 
sure that the members of this subcommittee are already familiar with the details 
of that case, we will not in this presentation repeat what has already been so 
widely publicized, other than to call your attention to the fact that a corpora- 
tion engaged primarily and almost totally in the grocery business has been 
declared exempt from the jurisdiction of the Federal Trade Commission merely 
because that corporation conducts a small meatpacking operation. Under the 
interpretation of the law as indicated in this and other decisions, any company 
wealthy enough and smart enough to purchase an interest in a meatpacking 
operation can to all intents and purposes successfully evade the restrictions and 
obligations imposed on its competitors in the food industry who are not affluent 
enough to take advantage of this loophole. 

We are submitting to the subcommittee for its consideration a memorandum 
of law prepared by counsel for National-American Wholesale Grocers’ Associa- 
tion, Ine., clearly setting forth the legal aspects of the problem facing our in- 
dustry. We sincerely believe that after a review of the legal background and 
as a result of the hearings now in progress, the members of this subcommittee 
and, we trust, through their efforts, all of the Members of the Congress, will be 
made aware of this glaring inconsistency, which is in such violent conflict with 
the whole concept of American free competition, and will readily appreciate the 
necessity for enacting legislation designed to correct the situation. 

On behalf of the membership of National-American Wholesale Grocers’ Asso- 
ciation, Inec., and as a representative voice of a segment of the most important 
industry in our country, we sincerely and earnestly urge the enactment of 
Senate 1356. 

Respectfully submitted. 

J. GaI“LarD Frey, Director. 
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MEMORANDUM OF LAW IN Support or S. 1356 ny NATIONAL-AMERICAN WHOLESALE 
Grocers’ ASSOCIATION, INC. 


S. 1856 seeks to transfer jurisdiction over members of the meatpacking in- 
dustry from the Secretary of Agriculture to the Federal Trade Commission, the 
latter being the regulatory body charged with jurisdiction over all other ele- 
ments in the food industry. 

This memorandum summarizes the confused and dual jurisdiction which 
presently exists under the Packers and Stockyards Act (7 U. 8. C., 181 et 
seq.) and the Federal Trade Commission Act (15 U. 8S. C. A., 41 et seq.) 
and, as such, demonstrates clearly the need for passage of 8. 1356 both to clarify 
the statutory situation and to place all segments and factors of the food in- 
dustry under the same statutory and regulatory requirements of the law. 

1. There is no basis, either in statutory law or court decisions thereunder, 
for distinguishing between Federal Trade Commission jurisdiction over packers 
in their meatpacking operations and operations by them in the food and other 
industries. The jurisdiction, or lack of it, is the same in either case. 

Congress enacted the Packers and Stockyards Act in order to subject meatpack- 
ers to the regulation and control of the Federal Government. via the Secretary 
of Agriculture, in their business operations. Accordingly, before proceeding to 
examine the jurisdiction, if any, of the Federal Trade Commission over meat- 
packers, it will be well to determine whether that act applies to packers in 
other than strictly meatpacking operations. 

The congressional intent, as expressed by the sponsors of the act when it 
was before the House Committee on Agriculture, is clear. Congressman Haugen, 
chairman of the committee, said: 

“It (the committee) thereafter amended the Haugen bill in such manner as 
to relieve from regulation these outside industries only when having no affilia- 
tion with a packer. but subjecting the packer to complete regulation no matter 
what line of business he goes into” (61 Congressional Record 4781). 

Congressman Anderson added: “We did not undertake to prohibit the packers 
from engaging in any related or unrelated line, but we did undertake to say 
that if the packers engaged in these other lines or if the stockholders in the 
packing companies owned stock in other lines, then the products of the business 
so owned or controlled while in commerce should be subject to exactly the same 
regulations as we imposed upon the packers” (61 Congressional Record 1888). 
And, at the committee hearings, Congressman Anderson said: ‘The hearings 
before the committee I think demenstrated a disposition on the part of the large 
packers to extend their activities into many lines which were not directly con- 
nected with them. * * * 

“We undertook to say that if a person engaged in the packing business—and 
when I say person I, of course, include corporations—undertakes to extend its 
control over other commodities, through the ownership of stock or otherwise, 
that the products of the company over which it has extended its sphere of in- 
fluence shall be subject to the same regulation as the products of the packers 
themselves.” 

This congressional intent has been recognized by the Federal Trade Commis- 
sion and the courts, and no contrary authority has been discovered. Thus, as 
recently as March 30, 1956, the Federal Trade Commission dismissed a complaint 

gainst Armour & Co. (FTC Docket No. 6409) involving alleged misrepresenta- 
tion in the advertising of oleomargarine. The Commission held, in an opinion 
by Commissioner Secrest, that both the Commission and the Secretary of Agri- 
culture are charged with responsibility for proscribing deceptive practices in 
their respective fields but that this field (oleomargarine) lies in the province of 
the Secretary of Agriculture by reason of the Packers and Stockyards Act, i. e., 
that all operations of packers subject to the act are included within the jurisdic- 
tion granted by that act to the Secretary of Agriculture. See also United 
Corporation v. Federal Trade Commission (110 F. 2d 473 (1940) ). 

It is submitted, therefore, that the jurisdiction, or lack of it, which the Fed- 
eral Trade Commission may have over packers is equally as applicable to the 
activities of packers in nonmeat industries as it is to their basic meatpacking 
operations. 

2. The Federal Trade Commission has no jurisdiction over meatpackers under 
its organic act (Federal Trade Commission Act, 15 U. 8. C. A., sec. 41, et seq.) 
to prevent them from using unfair methods of competition in commerce and 
unfair or deceptive acts in commerce in violation of section 5 of that act. 
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It is clear from a reading of the Packers and Stockyards Act, in conjunction 
with the Federal Trade Commission Act, that the Federal Trade Commission hag 
no jurisdiction over meatpackers to proceed against them under section 5 of 
the latter act, i. e., to prevent them from using unfair methods of competition in 
commerce and unfair or deceptive acts or practices in commerce. 

Section 406 (b) of the Packers and Stockyards Act expressly deprives the 
Federal Trade Commission of this jurisdiction, stating in part: “The Federal 
Trade Commission shall have no power or jurisdiction so far as relating to any 
matter which, by this act. is made subject to the jurisdiction of the Secretary 
(of Agriculture), with the exception of the cases then (1921) pending. This, 
in turn, is complemented in section 5 (a) of the Federal Trade Commission Act 
where the Commission is empowered to prevent unfair methods of competition 
and unfair or deceptive acts, except in the case of “persons, partnerships, or 
corporations subject to the Packers and Stockyards Act, 1921.” 

The Circuit Court of Appeals for the Fourth Circuit in United Corporation y, 
Federal Trade Commission (111 F. 2d 473), recognized this, judicially, in 1940, 
stating: “We think it equally clear that, as a packer subject to the jurisdiction 
of the Secretary of Agriculture under the Packers and Stockyards Act, peti- 
tioner was excepted from the jurisdiction of the Federal Trade Commission.” 
That was a proceeding in which the Federal Trade Commission had attempted 
to exert jurisdiction under section 5 of its organic Federal Trade Commission 
Act. See also Matter of Armour & Co., FTC Docket No. 6409. 

Moreover, if, in this connection, the intermeshing of the two statutes were 
not as clear as shown above, the absence of proceedings by the Commission 
against packers under the Federal Trade Commission Act, in contrast to volu- 
minous prosecutions of other industries, indicates that the Commission itself 
has no doubts on the matter. It has apparently never had any doubts so far 
as the meatpacking operations of packers are concerned and, as noted above, 
it has now (March 30, 1956) resolved its doubts insofar as activities of packers 
in other fields are concerned. 

3. While the law is unclear and ambiguous, it is highly questionable whether 
the Federal Trade Commission has jurisdiction to proceed against the operations 
of meat packers in either meat or nonmeat fields for violations of the Clayton 
Act (15 U. 8. C. A., sec. 12, et seq.) in general, and the Robinson-Patman amend- 
ment to thet act (15 U. S. 0. A., sec. 13) in particular. 

The question whether the Federal Trade Commission has jurisdiction over 
packers for the purposes of proceedings under the Clayton Act in general and 
the Robinson-Patman amendment to that act in particular does not lend itself 
to as clear an answer. And the very fact that the answer is debatable creates 
a problem for nonpacker concerns faced with packer competition in the food 
field. 

It has been noted above that the Packers and Stockyards Act expressly with- 
draws jurisdiction from the Federal Trade Commission on any matter which 
the said Packers and Stockyards Act makes subject to the jurisdiction of the 
Secretary of Agriculture. Initially, therefore, the question is whether the sub- 
ject-matter of the Clayton and Robinson-Patman Acts is made subject to the 
jurisdiction of the Secretary of Agriculture by the Packers and Stockyards Act 
and, hence, has been removed from Commission jurisdiction. 

The fact is that language somewhat similar to the language of the 
Clayton and Robinson-Patman Acts is to be found in the Packers and Stockyards 
Act and, indeed, the latter does seek to prohibit, via the Secretary of Agricul- 
ture, some of the practices which the Clayton and Robinson-Patman Acts cover. 
Thus, in section 202 of the Packers and Stockyards Act, packers are forbidden 
(a) to use “any unfair, unjustly discriminatory or deceptive practice or device 
in commerce,” (b) to give “any undue or unreasonable preference or advantage 
to any particular person,” and (c) to sell or buy with the purpose “of creating 
a monopoly,” ete. 

However, while these practices parallel those proscribed in the Clayton and 
Robinson-Patman Acts, they are by no means identical. Nor are they as specific. 
Especially is this true in the case of the Robinson-Patman Act. That act is ad- 
dressed specifically to price discrimination (price is not mentioned in the Packers 
and Stockyards Act) ; to the meeting of competition in good faith (not mentioned 
in the Packers and Stockyards Act) ; to brokerage commissions (not mentioned 
in the Packers and Stockyards Act) ; to advertising and promotional allowances 
(not mentioned in the Packers and Stockyards Act); and to activities by buyers 
inducing discriminations (not mentioned in the Packers and Stockyards Act). 
Thus, while it can be persuasively argued that, in a general sense, the practices 


prol 
Rob 


reqt 
eith 
cour 
H 
Con 
Com 
Tra 
that 
viol: 
Act, 
of | 
juri 
_ 
resu 
ay 
righ 
nize: 
of S 
tend 
Se 
the 
with 
and 
Act 
The 
Acts 
as 0 
anyt 
out « 
Feds 
(anc 
bidd 
forb 
wou 
M 
pack 
on t 
cour 
tion, 
Pati 
Al 
the | 
won 
cern 
ques 
grea 
The 
Swif 
crim 
opin 
auth 
yet : 
its ¢ 
areu 
conf 
dise1 
Patn 
4. 
pack 
the | 
the 1 
petit 
Trad 
Or 
unde 





re 


u- 
‘if 
ar 
ye, 
Ts 


er 
ns 
on 


rer 
nd 
elf 
res 
od 


ich 
the 
ub- 
the 
Act 


the 
rds 
ul- 


len 
rice 
age 
ing 


and 
ific. 
ad- 
ers 
ned 
ned 
ces 
ers 
et). 
ices 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 447 


prohibited by the Packers and Stockyards Act parallel those in the Clayton and 
Robinson-Patman Acts, it cannot he said that they are identical, and it would 
require interpretation which, to our knowledge, has never been attempted by 
either the Secretary of Agriculture or the Federal Trade Commission or the 
courts to bridge the gap. 

However, at this very moment, there is pending before the full Federal Trade 
Commission, for final decision, the finding by one of its trial examiners in the 
Commission’s proceeding against Food Fair Stores, Inc., docket No. 6458 (CCH 
Trade Regulation Reports, sec. 26,454, that a Commission complaint against 
that firm, charging it with inducing favored treatment from its suppliers in 
violation of section 2 (d) of the Robinson-Patman amendment to the Clayton 
Act, must be dismissed for lack of jurisdiction. The examiner, in the course 
of his finding, held that the Secretary of Agriculture presently holds this 
jurisdiction exclusively by virtue of the Packers and Stockyards Act and refused 
to “interpose his views and interpret it away from that intent, regardless of 
result.” He continued: 

“The responsibility for the latter, any duty to change, as well as the sole 
right to change, lies with the enacting authority, Congress. That this is recog- 
nized by that body is evidenced by the recent introduction for passage by Congress 
of S. 1356 to confer on the Federal Trade Commission the very jurisdiction con- 
tended for here. * * *” 

Section 405 (a) of the Packers and Stockyards Act does seem to provide that 
the Packers and Stockyards Act shall not be construed “to prevent or interfere 
with the enforcement or the procedure under” the Sherman Act, the Clayton Act, 
and certain other specific acts. (No mention is made of the Robinson-Patman 
Act which was not passed until 15 years after the Packers and Stockyards Act.) 
The difficulty, however, is that this attempt to preserve the Sherman and Clayton 
Acts inviolate is muddied in section 405 by the characteristic words “except 
as otherwise provided herein.” Thus, the very same question remains, whether 
anything has been provided in the Packers and Stockyards Act which carves 
out of the Clayton Act an area in which the Secretary of Agriculture and not the 
Federal Trade Commission is to operate. The answer is “yes” if it is believed 
(and the Commission examiner, referred to above, did) that the practices for- 
bidden in section 202 of the Packers and Stockyards Act are the same as those 
forbidden in the Clayton Act (in which case, the Packers and Stockyards Act 
would have “otherwise provided herein”). 

Moreover, the Federal Trade Commission has never issued an order against 
packers under the Robinson-Patman Act. Hence, there are no court decisions 
on this precise question. The practical fact is that, despite the fact that a 
court could conceivably hold that the Federal Trade Commission has jurisdic- 
tion, the Commission itself has not proceeded against packers for Robinson- 
-atman Act violations. Nor does it show any present disposition to do so. 

And even if it were to do so, after the packers had been allowed to enter 
the food industry, the mere fact that the question can be litigated and perhaps 
won by the packers would give them an unfair advantage over all other con- 
cerns in the food industry over whom the Commission’s jurisdiction is beyond 
question. For instance, in any such litigation, the packers might well place 
great weight on the case of Swift & Co. v. Wallace (105 F. 2d 848 (1939) ). 
There, the Secretary of Agriculture has issued a cease and desist order against 
Swift containing many of the elements of a Robinson-Patman Act case, dis- 
crimination in credit terms, weight allowances, ete. The court, in a iengthy 
opinion, dealt with discriminatory practices by packers and the Secretary’s 
authority to police them without once mentioning the Robinson-Patman Act, 
yet all the while using various legal concepts developed under that act to reach 
its conclusions. From such a case, standing alone as it does, the packers could 
argue that the Secretary’s jurisdiction over them is exclusive and that “only 
confusion could result from an overlapping jurisdiction” in the area of price 
discrimination covered by both the Packers and Stockyards and Robinson- 
Patman Acts. 

4. In view of the three foregoing conclusions, and despite the fact that 
packers are subject to the jurisdiction of the Secretary of Agriculture under 
the Packers and Stockyards Act, packers should not be allowed to compete in 
the food or other industries under one jurisdiction while their nonpacker com- 
petitors are clearly subject to the far more effective jurisdiction of the Federal 
Trade Commission. 

Only a bare handful of proceedings brought by the Secretary of Agriculture 
under section 202 of the Packers and Stockyards Act (the section which enumer- 
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ates unlawful practices) has ever reached our courts. Since a cynical doubt 
may be permitted that packers generally have been more law abiding than 
nonpacker members of the food industry through the past 20 years, it is fair 
to conclude that the Secretary of Agriculture has not been equipped or staffed 
to prosecute discriminatory and other unfair practices with the vigor and 
regularity of the Federal Trade Commission. Were this condition to continue 
in the future, it would be a travesty of law to have packers in the food industry 
subject only to sporadic prosecution by the Secretary of Agriculture while, at 
the same time, their nonpacker competitors in the food industry were subject 
to the far more rigorous policing of the Federal Trade Commission. Yet, that 
very travesty obtains today. In view of the three conclusions discussed above, 
there can be no question but that these packers are free of Commission juris- 
diction over the practices proscribed by the Federal Trade Commission Act, 
And it is legally probable, while, from a practical standpoint, it is the fact 
that they are similarly free of Commission jurisdiction under the Clayton and 
Robinson-Patman Acts. 
CONCLUSION 


All participants in the food industry (or within any other industry, for that 
matter) should be subject to the same legal rules of business operation. Aside 
from constitutional objections, it is completely un-American for one set of indus- 
try participants to compete under an entirely different set of rules and with 
an entirely different umpire from the remaining participants in the industry. 
Only by removing the packers from the thus far ineffective jurisdiction of the 
Secretary of Agriculture and placing them under the jurisdiction of the Federal 
Trade Commission, where all of their competitors in the food industry are al- 
ready located, can equal justice for all be administered. 

Respectfully submitted. 

NATIONAL-AMERICAN WHOLESALE 
Grocers’ AssocraTIon, INC., 
By Breen; Apsorr & MorGan, 
Attorneys. 


AMERICAN MEAT INSTITUTE, 
Chicago Ill., May 23, 1597. 
Senator JosepH C. O’MAHONEY, 
Subcommittee on Antitrust and Monopoly, 
Senate Office Building, Washington, D. C. 

Dear SENATOR O’MAHONEY: You requested, during my testimony before your 
subcommittee, certain additional information, which I am enclosing with this 
letter. 

The enclosures include a copy of the charter and of the bylaws of the Amer- 
ican Meat Institute, a copy of the bylaws and last Annual Report of the Amer- 
ican Meat Institute Foundation, and resolutions and other evidence that the 
livestock and farm organizations mentioned by me in my testimony actually 
have officially taken a stand in opposition to S. 1356. In addition, we are 
enclosing copies of resolutions passed by two organizations not mentioned in 
my testimony—the Washington Cattlemen’s Association, and the Idaho Cat- 
tlemen’s Association. 

You raised a question as to the percentage of contibution to the American 
Meat Institute from the larger companies in our membership. The four largest 
companies contributed approximately 55 percent of the total institute dues. 

You asked me several questions as to the extent to which the institute engaged 
in lobbying activities. I replied that we had one employee who was registered 
as a lobbyist and who spent part of his time in such activities. I perhaps should 
have added that, temporarily, we also have on a retainer basis an additional 
individual who also is registered as a lobbyist, but he primarily is retained by 
us for publicity purposes. 

The members of the institute’s legal committee and the companies with which 
they are connected are as follows: 


Mr. Templeton Brown, chairman, Mayer, Friedlich, Spiess, Tierney, Brown & 
Platt, Chicago, Ill. 

Mr. F. T. Barrett, the Cudahy Packing Co., Omaha, Nebr. 

Mr. Thomas Freeman, Wilson & Co., Inc., Chicago, Il. 

Mr. E. J. Grier, John Morrell & Co., Ottumwa, Iowa 

Mr. A. F. Rackerby, Armour & Co., Chicago, Ill. 
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Mr. George Ryan, George A. Hormel & Co., Austin, Minn. 
Mr. W.N. Strack, Swift & Co., Chicago, Ill. 
Mr. B. F. Swisher, Swisher, Cohrt & Swisher, Waterloo, Iowa (representing the 
Rath Packing Co., Waterloo, Iowa). 
Sincerely yours, 
WESLEY HARDENBERGH, President. 


Certificate No. 39250 
STATE oF ILLINOIS 


OFFICE OF THE SECRETARY OF STATE 


To All to Whom These Presents Shall Come, Greeting: 


I, Edward J. Hughes, secretary of state of the State of Illinois, do hereby cer- 
tify that the following and hereto attached is a true photostatic copy of the 
articles of incorporation and all amendments thereto of the American Meat 
Institute, the original of which is now on file and a matter of record in this office. 

In testimony whereof, I hereto set my hand and cause to be affixed the great 
seal of the State of Illinois. 

Done at the city of Springfield this 22d day of April A. D. 1944. 


Epwarp J. HuGHEs, 
Secretary of State. 


STATE OF ILLINOIS 


DEPARTMENT OF STATE 


To All to Whom These Presents Shall Come, Greeting: 


Whereas, a certificate, duly signed and acknowledged, having been filed in 
the office of the secretary of state, on the 12th day of October A. D. 1906, for 
the organization of the American Meat Packers Association under and in accord- 
ance with the provisions of An Act Concerning Corporations, approved April 
18, 1872, and in force July 1, 1872, a copy of which certificate is hereto at- 
tached. 

Now, therefore, I, James A. Rose, secretary of state of the State of Illinois, 
by virtue of the powers and duties vested in me by law, do hereby certify that 
the said American Meat Packers Association is a legally organized corporation, 
under the laws of this State. 

In testimony whereof, I hereto set my hand and cause to be affixed the great 
seal of State. 

Done at the city of Springfield, this 12th day of October A. D. 1906, and of the 
independence of the United States the one hundred and thirty-first. 

JAMES A. Rose, Secretary of State. 


To James A. Rose, Secretary of State. 


STATE OF ILLINOIS, 
Cook County, 88: 


We the undersigned, James S. Agar, Milton J. Foreman, and John W. Beck- 
with, citizens of the United States, propose to form a corporation under an act of 
the General Assembly of the State of Illinois, entitled, “An Act Concerning Cor- 
porations,” approved April 18, 1872, and all acts amendatory thereof, and that 
for the purposes of such organization we hereby state as follows, to wit: 

1. The name of such corporation is American Meat Packers Association. 

2. The object for which it is formed is to secure cooperation among meat- 
packers of the United States in lawfully furthering and protecting their interests, 
general welfare, and prosperity; to encourage and foster in every way all im- 
provements in the production of meat and allied products, and to gather and dis- 
seminate practical and useful information relating to the meatpacking business. 
Also to promote social intercourse among its members, cultivate friendship and 
good will, and maintain good fellowship among them. 

3. The management of the aforesaid American Meat Packers Association shall 
be vested in a board of nine directors, who are to be elected yearly. 

4. The following persons are hereby selected as the directors to control and 
manage said corporation for the first year of its corporate existence, viz: Michael 
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Ryan, J. J. Felin, George L. McCarthy, James Garreau, James 8. Agar, Mathew 
Danahy, C. A. Kerber, Joseph Allardice, Charles Rohe. 

5. The location is in the city of Chicago in the county of Cook in the State 
of Illinois, and the post-office address of its business office is at No. 17 Exchange 
Place, Union Stockyards, in the said city of Chicago. 


(Signed) James S. AGAR. 
MILTON J. FOREMAN. 


JOHN W. BECKWITH. 
STATE OF ILLINOIS, 


County of Cook, 88: 


I, Fred Bernstein, a notary public in and for the county and State aforesaid, 
do hereby certify that on this 11th day of October A. D. 1906, personally 
appeared before me James 8S. Agar, Milton J. Foreman, and John W. Beckwith, 
to me personally known to be the same persons who executed the foregoing 
certificate, and severally acknowledged that they had executed the same for 
the purposes therein set forth. 

In witness thereof, I have hereunto set my hand and seal, the day and year 
above written. 

FRED BERNSTEIN, Notary Public. 


STATE OF ILLINOIS, 
County of Cook, 8s: 

I hereby certify that at a special meeting of the members of the American 
Meat Packers Association held on July 21, A. D. 1919, at 2:15 p. m., pursuant 
to the rules of said corporation, the following resolution was adopted, in accord- 
ance with the bylaws of said corporation: “Resolved. Article 1. The name of 
this organization shall be Institute of American Meat Packers. Second, the 
object for which it is formed is: 

“(a) To secure cooperation among the meatpackers of the United States 
in lawfully furthering and protecting the interests and general welfare of 
the industry. 

“(b) To afford a means of cooperation with the Federal and State Gov- 
ernments in all matters of general concern to the industry. 

“(c) To promote and foster domestic and foreign trade in American meat 
products. 

“(d) To promote the mutual improvement of its members and the study 
of the arts and sciences connected with the meatpacking industry. 

“(e) To inform and interest the American public as to the economic worth 
of the meatpacking industry. 

“(f) To encourage cooperation with livestock producers and distributors 
of meat-food products.” 

AMERICAN MEAT PACKERS ASSOCIATION, 
C. B. HEINEMANN, Secretary. 
STATE OF ILLINOIS, 
County of Cook, 8s: 


I, Thomas E. Wilson, being duly sworn, declare on oath that I am president 
of the corporation mentioned in the foregoing certificate, and that the statements 
therein are true in substance and in fact. 

In witness whereof, I have hereunto set my hand and caused the seal of said 
corporation to be affixed this 17th day of January A. D. 1921. 

THOMAS E. WILSON. 

Subscribed and sworn to before me this 17th day of January. 


FRANCIS FEINBERG, Notary Public. 


STATE OF ILLINOIS, 
County of Cook, ss: 

I hereby certify that at a special meeting of the members of the executive 
committee of the Institute of American Meat Packers, held on February 24, 
A. BD. 1922, at 3 p. m., pursuant to the rules of said corporation, the following 
resolution was adopted, in accordance with the bylaws of said corporation: 

“Resolved, That we approve the recommendation of the special committee on 
location, appointed by the president, that the Institute of American Meat Packers 
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establish headquarters in the Ohio Building, located at the southeast corner of 
Congress Street and Wabash Avenue, Chicago, Ill., beginning May 1, 1922.” 
C. B. HEINEMANN, Secretary. 
STATE OF ILLINOIS, 
i County of Cook, ss: 
‘ , ; 
I, Charles E. Herrick, being duly sworn, declare on oath that I am president 
| of the corporation mentioned in the foregoing certificate, and that the statements 
| therein are true in substance and in fact. 
| In witness whereof, I have hereunto set my hand and caused the seal of said 
corporation to be affixed this 21st day of November A. D. 1923. 

CHARLES E. HERRICK, President. 

Subscribed and sworn to before me this 21st day of November. 

GEORGE E. Brown, Notary Public. 
STATE OF ILLINOIS, 
County of Cook, 8s: 

I hereby certify that at a regular meeting of the members of the board of 
directors of the Institute of American Meat Packers held on Monday, February 
21, A. D. 1940, at 1 p. m., pursuant to the rules of said corporation, the following 
resolution was adopted, in accordance with the bylaws of said corporation: 
“Resolved, That the post-office address of the business office of the Institute 
| of American Meat Packers shall be at 59 East Van Buren Street, Chicago, IL.” 

INSTITUTE OF AMERICAN MEAT PACKERS, 
WESLEY HARDENBERGH, Secretary. 





STATE OF ILLINOIS, 
County of Cook, ss: 

I, Wesley Hardenbergh, being duly sworn, declare on oath that I am presi- 
dent of the corporation mentioned in the foregoing certificate, and that the 
statements therein are true in substance and in fact. 

In witness whereof, I have hereunto set my hand and caused the seal of 
said corporation to be affixed, this 24th day of October A. D. 1940. 


WESLEY HARDENBERGH, President. 
Subscribed and sworn to before me this 24th day of October A. D. 1940. 
Mary Keatine, Notary Public. 


STATE OF ILLINOIS, 
County of Cook, 8s: 

I hereby certify that at a regular (annual) meeting of the members of the 
Institute of American Meat Packers held on Tuesday, October 22, A. D. 1940, 
at 2 p m., pursuant to the rules of said corporation, the following resolution 
was adopted, in accordance with the bylaws of said corporation: 

“Be it resolved, That article 1 of the constitution and of the articles of incor- 
poration of this organization be amended to read as follows: 

“Article 1: The name of this organization shall be American Meat Institute.” 

INSTITUTE OF AMERICAN MEAT PACKERS, 
WESLEY HARDENBERGH, Secretary. 


STATE OF ILLINOIS, 
County of Cook, 8s: 

I, Wesley Hardenbergh, being duly sworn, declare on oath that I am presi- 
| dent of the corporation mentioned in the foregoing certificate, and that the state- 
| ments therein are true in substance and in fact. 

) In witness whereof, I have hereunto set my hand and caused the seal of 
| said corporation to be affixed, this 24th day of October A. D. 1940. 
WESLEY HARDENBERGH, President. 
Subscribed and sworn to before me this 24th day of October A. D. 1940. 
Mary KEaAtIine, Notary Public. 
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BYLAWS OF THE AMERICAN MEAT INSTITUTE 


ARTICLE I. MEMBERS 


SEcTION 1. Classification—The membership of the institute shall be divided 
into three classes; i. e., general members, honorary members, and associate 
members. 

Sec. 2. General members.—Any person, firm, or corporation engaged primarily 
in slaughtering livestock or the manufacturing of sausage, sausage products, 
and cooked prepared meats or the curing or canning of meat-animal products 
for consumption as food, on his or their own account, may become a general 
member of the institute upon the terms and conditions herein provided. Mem- 
bership must be in the name of such person, firm, or corporation according to his 
or their business title, and no subsidiary of such person, firm, or corporation 
shall be admitted to general membership. 

Sec. 3. Honorary members.—Any person who has been of exceptional service 
to the institute or the meatpacking industry may be elected an honorary member 
upon the terms and conditions herein provided. 

Sec. 4. Associate members.—Any person, firm, or corporation whose business 
interests bring them into contact with the meatpacking industry. This member- 
ship may include those engaged in the manufacture or sale of food products, 
chemicals, or byproducts derived from the meatpacking industry, or those who 
furnish machinery or supplies to general members. It may include also, where a 
limited membership is desired, companies located outside the continental limits 
of the United States, even though such companies may be engaged primarily 
in slaughtering livestock or the manufacturing of sausage, sausage products, and 
cooked, prepared meats or the curing or canning of meat-animal products, for 
consumption as food. Associate members may be admitted only upon the terms 
and conditions as herein provided; associate membership must be in the name 
of such person, firm, or corporation according to his or their business title, and 
no subsidiary concern of such person, firm, or corporation shall be admitted to 
associate membership. 

(1) The following divisions of associate membership are hereby established: 

(a) General associate members: Includes all associate members for whom 
a special division is not provided. 

(b) Byproducts manufacturers’ division: Any person, firm, or corpora- 
tion engaged in the manufacture or sale of byproducts of livestock may 
become a member of the byproducts division of the institute. 

(2) There may be established at the discretion of the president of the institute 
other divisions of associate membership, such as may from time to time be deemed 
advisable, subject in each case to the approval of the board of directors at its 
next following meeting. 


ARTICLE I. ELECTION OF MEMBERS 


Section 1.—General, associate, and honorary members shall be elected by 
two-thirds vote of the board of directors or by a two-thirds vote of the executive 
committee. All applications for general or associate membership shall contain 
the business title of the person, firm, or corporation applying for membership, 
must be signed by a competent officer thereof, and must convey such information 
as will permit the treasurer accurately to decide upon the amount of membership 
dues applicable. Each application for general or associate membership shall 
be accompanied by an amount of dues which bears the same ratio to the amount 
of dues collectible from that member for the full fiscal year ending September 
30 which the unexpired portion of the fiscal year at the time of application bears 
to the entire fiscal year. 

Sec. 2. Termination.—Any general or associate memberships, held by individ- 
uals, companies, an entire group, or the full privileges of any such membership 
may be terminated at any time by vote of the board of directors and without 
prior notice to holders of such memberships. 


ARTICLE III, MEETINGS OF MEMBERS 


SECTION 1. Annual meeting.—An annual meeting of the general members shall 
be held on the fourth Tuesday in September of each year for the purpose of 
electing directors and those officers specified in article VII, section 2 hereof, and 
for the transaction of such other business as may come before the meeting. 
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Sec. 2. Special meetings.—Special meetings of the general members may be 
called by the chairman of the board or by the president or by the board of direc- 
tors and, upon written request of 25 of the general members of the institute, the 
president shall call a special meeting for the purpose and within such time as 
shall be set forth in the written request. 

Sec. 3. Place of meetings.—The board of directors may designate any place, 
either within or without the State of Illinois, as the place of meeting for any 
annual meeting or special meeting of the general members. 

Sec. 4. Notice of meetings.—Written or printed notice stating the place, day, 
and hour of the meeting and, in case of a special meeting, the purpose or purposes 
for which the meeting is called, shall be delivered not less than 5 days nor more 
than 40 days before the date of the meeting, either personally or by mail, by or at 
the direction of the president or the secretary, or the officers or persons calling 
the meeting, to each general member entitled to vote at such meeting. 

Sec. 5. Quorum.—Fifteen general members entitled to vote, represented in 
person or by proxy, shall constitute a quorum for the transaction of business at 
any meeting of the general members: Provided, That, if less than a quorum is 
present, a majority of the general members represented at the meeting may ad- 
journ the meeting from time to time without further notice. 

Sec. 6. Voting—Each general member shall be entitled to one vote on each 
matter submitted to a vote of general members and only general members shall 
have the right to vote. Each general member may vote either in person or by 
proxy executed in writing by the general member or by his duly authorized 
attorney in fact. Such proxy shall be filed with the secretary of the institute 
before or at the time of the meeting. Associate members shall have the right 
to vote in meetings of the division of associate membership to which they belong, 
as herein provided, or by his duly authorized attorney in fact, and in such cases 
each associate member shall be entitled to but one vote. 

Sec. 7. Meetings of associate members.—A meeting of a division of associate 
membership may be called at any time by the president of the institute and shall 
be called by him upon the written request of at least 25 percent of the members 
of a division of associate membership. The date, place and hour of each such 
meeting shall be fixed by the president of the institute. 


ARTICLE IV. DUTIES AND PRIVILEGES OF MEMBERS 


Section 1. Rights and privileges—General members shall be entitled to enjoy 
the rights and privileges secured through membership, as fixed by the articles 
of incorporation and bylaws equally and impartially. 

Sec. 2. Duties —Each general and associate member binds himself to pay all 
dues promptly and to comply with the bylaws, acts and resolutions of the 
institute. 

Sec. 3. Right to vote—As provided in section 6 of article III only general 
members shall have the right to vote except that associate members shall have 
the right to vote in meetings of the division of associate membership to which 
they belong as herein provided. Each general and associate member qualified 
to vote shall be entitled to but one vote. 

Sec. 4. Rights.—Honorary and associate members shall have the right to be 
present at all general meetings and to take part in debates but shall not have the 
right to vote, except as otherwise provided for in these bylaws, nor to hold office, 
nor to have any interest in the property or effects of the institute, except as to 
funds specifically contributed by them and set aside for the use of the division 
of associate membership to which they belong. 

Sec. 5. Division of associate membership.—Any division of associate member- 
ship may make and present recommendations to the institute. In arriving at 
such recommendations, voting shall be by companies and not by individuals. 
General members doing business in the field which the division covers shall be 
members of such division and shall be entitled to vote on all matters voted on 
by the division. 





ARTICLE V. DIRECTORS 


Section 1. General powers.—The business and affairs of the institute shall be 
managed by its board of directors. 

Seo. 2. Number, tenure, and qualifications—The number of directors of the 
institute shall be 49. Forty-eight of the directors shall be elected by and from 
the general members of the institute at the annual meeting and each director 
shall hold office for the term for which he is elected and until his successors shall 











454 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


have been elected and qualified. A majority of the general members of the insti- 
tute shall have the power at any meeting to remove any director for cause, and 
to fill the vacancy, and thereupon the director so removed shall cease to be a 
director or officer of the institute. The 49th director shall be the president of 
the institute, who shall serve as an ex officio member of the board of directors 
for the term for which he is elected president. 

Sixteen members of the board of directors shall be elected to serve 1 year, 16 
to serve 2 years and 16 to serve 3 years, and thereafter, as their terms expire, all 
these directors shall be elected to serve for a term of 3 years. 

Sec. 3. Regular meetings.—A regular meeting of the board of directors shall 
be held without other notice than this bylaw at 12:15 p. m. on the first day of 
the general sessions and at the same place as the annual meeting of general 
members. Three additional regular meetings of the board of directors shall be 
held each year at approximately quarterly intervals. 

Sec. 4. Special meetings.—Special meetings of the board of directors may be 
called by or at the request of the chairman of the board or of the president or 
any two directors. The person or persons authorized to call special meetings 
of the board of directors may fix any place, either within or without the State of 
Illinois, as the place for holding any special meeting of the board of directors 
called by them. 

Sec. 5. Notice—Notice of any special meeting shall be given at least 5 days 
previously thereto by written notice delivered personally or mailed to each diree- 
tor at his business address, or by telegram. The attendance of a director at any 
meeting shall constitute a waiver of notice of such meeting, except where a 
director attends a meeting for the express purpose of objecting to the transaction 
of any business because the meeting is not lawfully called or convened. Neither 
the business to be transacted at, nor the purpose of, any regular or special meet- 
ing of the board of directors need be specified in the notice of such meeting. 

Sec. 6. Quorum.—A majority of the members of the board of directors shall 
constitute a quorum for the transaction of business at any meeting of the board 
of directors, provided that if less than a majority of the directors are present at 
said meeting, a majority of the directors present may adjourn the meeting from 
time to time without further notice. The act of the majority of the directors 
present at a meeting at which a quorum is present shall be the act of the board 
of directors. 

Sec. 7. Vacancies.—Any vacancy occurring in the board of directors or in any 
directorship to be filled by reason of an increase in the number of directors may 
be filled by the board of directors. 

Sec. 8. Committees.—At least 15 and not more than 16 members of the board 
of directors shall be elected by the regular members at the annual meeting to 
serve with the chairman of the board, responsible to the board, with the presi- 
dent as chairman. Such executive committee is authorized to exercise all the 
powers of the board of directors in the management and direction of the affairs 
of the corporation, in all cases in which specific directions shall not have been 
given by the board of directors, during intervals between meetings of the board 
of directors. The president of the institute shall appoint, in consultation with 
and with the approval of the chairman of the board, all committees of the insti- 
tute designated by the board of directors other than the executive committee. 


ARTICLE VI. OFFICERS 


SEcTIon 1. Number.—The officers of the institute shall be a chairman of the 
board, 8 vice chairman, a president, 2 vice presidents, a secretary, a treas- 
urer, an assistant treasurer and such other assistant officers as may be elected 
or appointed in accordance with the provisions of this article. The board of 
directors, by resolution, may create additional assistant offices. Any two or 
more offices may be held by the same person, except the offices of president and 
secretary. 

Sec. 2. Election, qualification and term of office.—All officers shall be elected 
at the annual meeting of the general members. The chairman of the board, the 
eight vice chairmen and the treasurer, must be a director of the institute in order 
to qualify for election. If the election of officers shall not be held at the time 
specified herein, such election shall be held as soon thereafter as conveniently 
may be. Vacancies may be filled or new offices created and filled at any meeting 
of the board of directors. Each officer shall hold office until his successor shall 
have been duly elected and shall have qualified. 

Sec. 3. Removal.—Any officer may be removed by the persons authorized to 
elect or appoint such officers whenever in their judgment the best interests of the 
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institute can be served thereby, but such removal shall be without prejudice to 
the contract rights, if any, of the person so removed. 

Sec. 4. Vacancies.—A vacancy in any office, because of death, resignation, 
removal, disqualification or otherwise, may be filled by the board of directors 
for the unexpired portion of the term. 

Sec, 5. Chairman of the board.—The chairman of the board of directors shall 
preside at all meetings of the board of directors and general members. He shall 
decide all points of order raised while he is presiding, subject to change of his 
decision by a two-thirds vote of the meeting over which he is presiding. In the 
absence of the chairman of the board, the meeting of the board of directors or of 
the general members shall be conducted by the president; and in the absence of 
the chairman of the board and the president by a vice chairman; and in the 
ease of absence of the chairman of the board of directors, of the president and 
all vice chairmen, the meeting shall be conducted by a chairman pro tempore 
chosen by the members present. Nothing in this article, however, shall prevent 
any general member of the institute from presiding at any of its general meet- 
ings when requested to do so by the chairman of the board or the president or a 
vice chairman or the chairman pro tempore and in the absence of objections 
from any of these officers; nor shall it prevent any member of the board of direc- 
tors from presiding over a meeting of the board under the same conditions. 

Sec. 6. The president.—The president shall be the principal executive officer of 
the institute and shall in general supervise and control all of the business and 
affairs of the institute. He shall preside at all meetings of the executive com- 
mittee of the board of directors and in general shall perform all duties incident 
to the office of president and all duties which the board of directors may prescribe 
from time to time. He shall be responsible directly to the board of directors. He 
shall carry out or cause to be carried out all the policies of the institute. 

Sec. 7. Vice president.—In the absence of the president or in the event of his 
inability or refusal to act, the vice president (or in the event there be more 
than one vice president; any vice president in the order of seniority) shall per- 
form the duties of the president, and when so acting, shall have all the powers of 
and be subject to all the restrictions upon the president. Any vice president shall 
perform such other duties as from time to time may be assigned to him by the 
president or by the board of directors. 

Sec. 8. The treasurer.—If required by the board of directors the treasurer shall 
give a bond for the faithful discharge of his duties in such sum and with such 
surety or sureties as the board of directors shall determine. He shall: (a) have 
charge and custody of and be responsible for all funds and securities of the 
institute; receive and give receipts for moneys due and payable to the institute 
from any source whatsoever, and deposit all such moneys in the name of the in- 
stitute in such banks, trust companies, or other depositories as shall be selected 
by the board of directors; () in genera! perform all duties incident to the office 
of treasurer and such other duties as from time to time may be assigned 
to him by the president or by the board of directors. He shall be assisted in his 
duties by the assistant treasurer. 

Sec. 9. The secretary.—The secretary shall (a) keep the minutes of the mem- 
bers and of the board of directors’ meetings in one or more books provided for 
that purpose; () see that all notices are duly given in accordance with the pro- 
visions of these bylaws or as required by law; (¢c) be custodian of corporate rec- 
ords and of the seal of the corporation and see that the seal of the corporation is 
affived to all documents, the execution of which on behalf of the corporation 
under its seal is duly authorized in accordance with the provisions of these by- 
laws:(d) keep a register of the post office address of each member which shall 
be furnished to the secretary by such member (e) in general perform all duties 
incident to the office of secretary and such other duties as from time to time 
may be assigned to him by the president or by the board of directors. He shall 
be assisted in his duties by the assistant secretary. 

Sec. 10. Assistant treasurers and assistant secretaries —The assistant treas- 
urer and assistant secretary in general, shall perform such duties as shall be 
assigned to them by the treasurer or the secretary, respectively, or by the presi- 
dent or the hoard of directors. 


ARTICLE VII. MEMBERSHIP DUES 


SEcTION 1. Dues of general members.—The annual dues of general members 
who slaughter shall be based upon the total number of cattle, calves, hogs, and/or 
sheep and lambs slaughtered by the member during the previous calendar year 
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and for the purpose of calculating dues each head of cattle shall be deemed 
to be the equivalent of 5 hogs, or 5 calves, or 10 sheep or lambs. The rate per 
head shall be fixed each year to provide, when added to the dues payable by non- 
slaughtering general members, by general sausage members, and by the various 
divisions of associate membership, a total dues of $1,500,000: Provided, That 
no slaughtering general member shall pay less than $300. Nonslaughtering gen- 
eral members, except those engaged primarily in the manufacture of sausage, 
but including canned meat manufacturers, shall pay not less than $300 annually 
and such additional amount as may be indicated by the following schedule of 
dues, based in each case on the total tonnage of meat and meat products, includ- 
ing lard, processed and sold during the previous calendar year as reported by the 
nonslaughtering member: 


Up to 3,000,000 pounds annually__--_-_----_---_---~_~ $300 
8,000,000 to 4,000,000 pounds annually______-_-_-_-_-_-__-__~- __ 400 
4,000,000 to 5,000,000 pounds annually____-___-----___-_----- 500 
5,000,000 to 6,000,000 pounds annually_-_- Lubec tree 600 
6,000,000 to 7,000,000 pounds annuaily_____-_-_--_-____-__- s 700 


For each additional million pounds of meat and meat products, 
including lard, processed and sold in the calendar year, an addi- 
tional $100 will be added. 


Annual dues of general, sausage members (sausage manufacturers), 95 percent 
of whose volume consists of sausage, sausage specialties, or cooked and pre- 
pared meat other than canned, shall be based, in each case, on the total tonnage 
processed and sold of sausage, sausage specialties, or cooked and prepared meat 
other than canned, as follows: 


Up to 500,000 pounds annually____________- Pisa ee et ease $100 
From 500,000 to 1,000,000 pounds annually______--_- sid 150 
From 1,000,000 to 1,500,000 pounds annually___________ 200 


From 1,500,000 to 2,000,000 pounds annually____-_-______ See ae 
From 2,000,000 te 2,500,000 pounds annually____________-__-__ 300 


For each additional 500,000 pounds of sausage, sausage special- 
ties, or cooked and prepared meats other than canned, processed 
and sold, the annual dues will be increased by an additional $50. 


Sec. 2. Dues of general associate members.—The annual dues of general as- 
sociate members shall be $150, except that the board of directors, by affirmative 
vote of a majority present at any regular or called meeting may prescribe for 
any division of associate membership (for which no provision previously has 
been made) a schedule of dues which shall provide for a minimum payment of $75 
plus additional amounts based in each case on total annual volume of business 
(in dollars or in pounds) of animal products produced or sold by each associate 
member in the preceding calendar year. 

Sec. 3. Dues of members of byproducts manufacturers division —The dues 
of members of the byproducts manufacturers division should be at the rate of 
$50 per year. 

Sec. 4. Dues of members of brokers division —The dues of members of the bro- 
kers division shall be $75 per year. 


ARTICLE VIIT, AMENDMENTS 


These bylaws may be amended or new bylaws adopted by a two-thirds vote 
of the board of directors at any meeting of said board, provided that 25 days’ 
notice of such meeting, stating the proposed bylaws, or amendment, be sent to 
the president, who shall at once notify each member of the board of directors. 
Such notice shall not be required when such changes are approved by affirmative 
votes of three-fourths of those attending the meeting of the board of directors 
and yoting. All bylaws heretofore adopted are hereby repealed. 


BYLAWS OF THE AMERICAN MEAT INSTITUTE FOUNDATION 
ARTICLE I. MEMBERS 


SecTIon 1. Membership.—The membership of the foundation shall consist of 
the first board of directors, such individuals as may be elected by the first board 


au 
pi 
me 
m 
pe 


ti 


wo ewer SS 


“ 


- 


wwe lhl}! 





UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 457 


of directors, and such other individuals as may be elected to membership by the 
members as herein provided. 


ARTICLE II. ELECTION OF MEMBERS 


Secrion 1. Election Any individual or corporation may be elected to member- 
ship in this foundation by a two-thirds vote of the members present or represented 
at any meeting thereof. In addition, any individual or corporation making a 
financial contribution to this foundation shall thereupon become a member of the 
foundation for a period of 1 year from the date on which said contribution is 
received. 

Sec. 2. Termination—Any member may at any time resign, upon notice in 
writing mailed to the other members. Any member may be removed by a two- 
thirds vote of the remaining members at any meeting. 


ARTICLE III, MEETINGS OF MEMBERS 


SEcTION 1. Annual meeting—An annual meeting of the members shall be held 
on the fourth Thursday in September of each year for the purpose of electing 
directors and for the transaction of such other business as may come before the 
meeting. 

Sec. 2. Special meetings.—Special meetings of the members may be called by 
the chairman of the board or by the president or by the board of directors, and, 
upon written request of five of the members of the foundation, the president 
shall call a special meeting for the purpose and within such time as shall be 
set forth in the written request. 

Sec. 3. Place of meetings.—The board of directors may designate any place, 
either within or without the State of Illinois, as the place of meeting for any 
annual meeting or special meeting of the members. 

Sec. 4. Notice of meetings—wWritten or printed notice stating the place, day, 
and hour of the meeting, and, in the case of a special meeting, the purpose or 
purposes for which the meeting is called, shall be delivered not less than 5 days 
nor more than 40 days before the date of the meeting, either personally or by 
mail, by or at the direction of the president, or the secretary, or the officers or 
persons calling the meeting, to each member entitled to vote at such meeting. 

Sec. 5. Quorum.—A majority of the members entitled to vote, represented in 
person or by proxy, shall constitute a quorum for the transaction of business at 
any meeting of the members: Provided, That if less than a quorum is present or 
represented a majority of the members represented at the meeting may adjourn 
the meeting from time to time without further notice. 

Sec. 6. Voting—Each member shall be entitled to 1 vote on each matter sub- 
mitted to a vote of the members. Each member may vote either in person or 
by proxy executed in writing by the member or by his duly authorized attorney 
in fact. Such proxy shall be filed with the secretary of the foundation before 
or at the time of the meeting. 





ARTICLE IV. DIRECTORS 


SEcTION 1. General powers.—The business, property, and affairs of the founda- 
tion shall be managed by its board of directors. 

Seo. 2. Number, tenure, and qualifications.— 

(a) The board of directors of the foundation shall consist of (i) 15 persons, 
who shall be elected directors in the manner hereinafter provided, and (ii) the 
officers of the foundation, who shall be directors ex officio, except in the instance 
of an officer who shall be elected to the office of director. Elected directors shall 
be elected by the members of the foundation at the annual meeting of the mem- 
bers, and each such director shall be elected to serve for the term for which he 
is elected and until his successor is duly elected and qualified: Provided, however, 
That beginning with the election of directors at the annual meeting of members 
in 1956 and at each annual election thereafter no person who has previously 
served as a director of the foundation shall be eligible to be reelected as a director 
unless at least 1 year shall have elapsed since the expiration of such person’s 
term as a director, except that any person who has been elected a director to 
complete the unexpired term of another director shall be eligible for reelection 
without a 1-year lapse where more than one-half of the term for which the 
replaced director was elected has expired. A majority of the members of the 
foundation shall have the power at any meeting to remove any director for cause 
and to fill the vacancy thereby created, and thereupon the director so removed 
shall cease to be a director of the foundation. 
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(b) The elected directors shall be classified, in respect to the time for which 
they shall severally hold office, into three classes, each class to consist of one- 
third in number of the directors as near as may be. The first class shall consist 
of five directors, being directors elected for terms expiring on the date of the 
annual meeting of the members to be held in 1956. The second class shall con- 
sist of five directors, being directors elected for terms expiring on the date of 
the annual meeting of the members to be held in 1957. The third class shall 
consist of five directors, being directors elected for terms expiring on the date 
of the annual meeting of the members to be held in 1958. At each annual elec- 
tion, beginning with the annual meeting of the members to be held in 1956, (i) the 
successors of the class of directors elected for terms expiring in the year of such 
annual election shall be elected to hold office for a term of 3 years, and (ii), to 
the extent required, such number of additional directors shall be elected to fill 
any increase in the authorized number of, or any vacancy then existing in, such 
or any other class of directors, so that, after such election, there shall be three 
classes of directors (consisting of the respective numbers of directors above speci- 
fied) elected for the unexpired terms of 3 years, 2 years, and 1 year, respectively, 
and so that the terms of office of one class of directors shall expire in each year. 

Sec. 3. Regular meetings.—A regular meeting of the board of directors shall 
be held wihtout other notice than this bylaw immediately following and at the 
same place as the annual meeting of the members. 

Sec. 4. Special meetings.—Special meetings of the board of directors may be 
called by or at the request of the chairman of the board or of the president or 
any two directors. The person or persons authorized to call special meetings 
of the board of directors may fix any place, either within or without the State of 
Illinois, as the place for holding any special meeting of the board of directors 
called by them. 

Sec. 5. Notice—Notice of any special meeting shall be given by the president 
at least 5 days prior thereto by written notice delivered personally or mailed 
to each director at his business address, or by telegram. The attendance of a 
director at any meeting shall constitute a waiver of notice of such meeting, except 
where a director attends a meeting for the express purpose of objecting to the 
transaction of any business because the meeting is not lawfully called or 
convened. Neither the business to be transacted at, nor the purpose of, any 
regular or special meeting of the board of directors need be specified in the 
notice of such meeting. 

Sec. 6. Quorum.—A majority of the members of the board of directors shall 
constitute a quorum for the transaction of business at any meeting of the 
board of directors, provided that if less than a majority of the directors are 
present at said meeting, a majority of the directors present may adjourn the 
meeting from time to time without further notice. 

Sec. 7. Vacancies.—Except as provided in the last sentence of section 2 of 
this article, any vacancy occurring in the board of directors may be filled by the 
board of directors. 

Sec. 8. Committees.—The president of the foundation shall appoint, in con- 
sultation with and with the approval of the chairman of the board, all commit- 
tees of the foundation designated by the board of directors, other than committees 
having and exercising the authority of the board of directors in the management 
of the corporation or foundation. 

Sec. 9. Action by unanimous written consent.—If and when the directors shall 
severally or collectively consent in writing to any action to be taken by the 
foundation, such action shall be as valid corporate action as though it had been 
authorized at a meeting of the board of directors. 





ARTICLE V. OFFICERS 


Secrion 1. Number.—The officers of the foundation shall be a chairman of the 
board, a vice chairman of the board, a president, one or more vice presidents, a 
secretary, a treasurer, an assistant secretary, an assistant treasurer, and such 
other officers as may be elected or appointed by the board of directors. Any two 
or more offices may be held by the same person, except the offices of president and 
secretary. 

Src. 2. Election and qualification of officers.—The officers of the foundation 
shall be elected by the board of directors at their annual meeting except the first 
officers who shall be elected at the first meeting of the board. The chairman of 
the board of directors, the president, the secretary, and the treasurer must be 
a member of the foundation, and the chairman of the board and the president 
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shall be members of the board of directors. Such officers shall hold office until 
the next annual meeting of the members and until their successor shall have been 
duly elected and qualified. 

Sec. 3. Vacancies.—A vacancy in any office, because of death, resignation, 
removal, disqualification, or otherwise, may be filled by the board of directors 
for the unexpired portion of the term. 

Sec. 4. Chairman of the board.—The chairman of the board of directors shall 
preside at all meetings of the board of directors and members. He shall decide 
all points of order raised while he is presiding, subject to change of his decision 
by a two-thirds vote of the meeting over which he is presiding. 

In the absence of the chairman of the board, the meeting of the board of direc- 
tors or of the members shall be conducted by the president; and in the absence 
of the chairman of the board and the president of the meeting shall be conducted 
by a chairman pro tempore chosen by the members or directors present. 

Sec. 5. The president —Under the authority and subject to the direction of the 
board of directors, the president shall be the principal executive officer of the 
foundation and shall in general supervise and control all of the business and af- 
fairs of the foundation. He shall preside at all meetings of committees desig- 
nated by the board of directors and in general shall perform all duties incident 
to the office of president and all duties which the board of directors may pre- 
scribe from time to time. He shall be responsible directly to the board of direc- 
tors. He shall carry out or cause to be carried out all the policies of the 
foundation. 

Sec. 6. Vice president.—In the absence of the president or in the event of his 
inability or refusal to act, the vice president (or in the event there be more than 
one vice president, any vice president, in the order of seniority) shall perform 
the duties of the president, and when so acting, shall have all the powers of, and 
be subject to, all the restrictions upon the president. Any vice president shall 
perform such other duties as from time to time may be assigned to him by the 
president or by the board of directors. 

Sec. 7. The treasurer.—The treasurer shall: (@) have custody of all corporate 
funds and securities and shall keep in books belonging to the foundation full 
and accurate accounts of all receipts and disbursements; he shall deposit all 
moneys, securities, and other valuable effects in the name of the foundation in 
such depositaries as may be designated for that purpose by the board of direc- 
tors. He shall disburse the funds of the foundation as may be ordered by the 
board, taking proper vouchers for such disbursements, and shall render to the 
president and directors at the regular meetings of the board, and whenever re- 
quested by them, an account of all his transactions as treasurer and of the finan- 
cial condition of the foundation; (b) in general perform all the duties incident 
to the office of treasurer and such other duties as from time to time may be as- 
signed to him by the president or by the board of directors. 

Sec. 8. The secretary.—The secretary shall (a) keep the minutes of the mem- 
bers and of the board of directors’ meetings in one or more books provided for 
that purpose; (b) see that all notices are duly given in accordance with the pro- 
visions of these bylaws or as required by law; (c) be custodian of the corporate 
records and of the seal of the corporation and see that the seal of the corporation 
is affixed to all documents, the execution of which on behalf of the corporation 
under its seal is duly authorized in accordance with law or with the provisions 
of these bylaws; (d) keep a register of the post office address of each member 
which shall be furnished to the secretary by such member; (e€) in general per- 
form all duties incident to the office of secretary and such other duties as from 
time to time may be assigned to him by the president or by the board of directors. 

Sec. 9. Assistant treasurer and assistant secretary.—The assistant treasurer, 
in the absence or disability of the treasurer, shall perform the duties and exer- 
cise the powers of the treasurer, The assistant secretary, in the absence or dis- 
ability of the secretary, shall perform the duties and exercise the powers of the 
secretary. Such officers shall also perform such other duties as shall be assigned 
to them by the treasurer and secretary, respectively, or by the president or by 
the board of directors. 

Sec. 10. Power to require bonds.—The board of directors may require any offi- 
cer or agent to file with the foundation a satisfactory bond conditioned for faith- 
ful performance of his duties. 
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ARTICLE VI. EXECUTION OF INSTRUMENTS 


Section 1. Checks, etc.—All checks, drafts, and orders for payment of money 
shall be signed in the name of the foundation and shall be countersigned by such 
officers or agents as the board of directors shall from time to time designate for 
that purpose. 

Sec. 2. Contracts, conveyances, etc—When the execution of any contract, con- 
veyance, or other instrument has been authorized without specification of the 
executing officers, the president, or any vice president, and the secretary or as- 
sistant secretary, may execute the same in the name and behalf of this foundation 
and may affix the corporate seal thereto. 


ARTICLE VII. CORPORATE SEAL 


Secrion 1. Corporate seal—A suitable seal shall be provided which shall be in 
the form of a circle and shall bear the words and figures “American Meat Insti- 
tute Foundation.” “Corporate Seal,” “Illinois”. 


ARTICLE VIII. AMENDMENTS 


These bylaws may be amended or new bylaws adopted by a two-thirds vote of 
the members present at any meeting of the members. 

The institute was requested by the chairman to supply copies of resolutions 
or other evidence to indicate that the livestock and farm organizations men- 
tioned by Mr. Hardenbergh in his testimony actually have officially taken a 
stand in opposition to S. 1356. Copies of resolutions are enclosed indicating 
such action by the following organizations : 

American National Cattlemen’s Association 
California Cattle Feeders Association 

California Cattlemen’s Association 

California Farm Bureau Federation 

Kansas Livestock Association 

Minnesota Farm Bureau 

Missouri Livestock Association 

New Mexico Cattle Growers Association 

Oregon Cattlemen’s Association 

Texas and Southwestern Cattle Raisers Association 

To indicate the position taken by other groups mentioned in Mr. Hardenbergh’s 
testimony, we are also enclosing the following: Copy of a letter sent to Senator 
Carl Hayden by Mr. C. A. Lakin on behalf of the Arizona Cattle Feeders Associ- 
ation ; and copy of a letter sent to Senator James O. Eastland by Mr. Charles B. 
Shuman on behalf of the American Farm Bureau Federation. 

Although no resolution was passed by the National Grange, we understand 
that the executive committee of that organization, which was delegated full 
authority to act, voted in April to support retention of jurisdiction over the 
meatpacking industry by the Secretary of Agriculture. 

In addition, we are enclosing copies of resolutions passed by organizations 
not mentioned by Mr. Hardenbergh in his testimony—the Washington Cattle- 
men’s Association and the Idaho Cattlemen’s Association. 


RESOLUTION OF AMERICAN NATIONAL CATTLEMEN’S ASSOCIATION, JANUARY 6-10, 
1957 


TRADE PRACTICES 


Whereas the Packers and Stockyards Act adequately provides for the control 
and supervision of trade practices in the meatpacking industry ; and 

Whereas it appears that proper control and supervision of the meatpacking 
eee under this act has not been effected, due possibly to insufficient funds; 
anc 

Whereas legislation is expected to be introduced in the 85th Congress to trans- 
fer the authority now under the Packers and Stockyards Act to the Federal 
Trade Commission: Therefore be it 

ResolWwed, That we oppose legislation that would transfer authority now under 


the Packers and Stockyards Act to the Federal Trade Commission: and be it 
further 
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Resolwed, That, in order that the act be properly and adequately administered 
under the Secretary of Agriculture, the responsibility for administration of the 
act be removed from the Commodity Branch and placed under a separate and 
independent agency ; and be it further 

Resolved, That adequate funds be made available for the proper administra- 
tion of the act. 


RESOLUTION OF CALIFORNIA CATTLE FEEDERS ASSOCIATION, APRIL 6, 1957 
PACKERS AND STOCKYARDS ACT 


Whereas the Packers and Stockyards Act adequately provides for the super- 
vision and control of unfair-trade practices in the meatpacking industry; and 

Whereas Senate bill 1356, by Senator O’Mahoney, Wyoming, and Senator 
Watkins, of Utah, and H. R. 5282, by Congressman Emanuel Celler, New 
York, and Henry A. Dixon, Utah, have been introduced in the 85th Congress 
to transfer the authority for administering the Fair Trade Practices section 
of the Packers and Stockyards Act from the Secretary of Agriculture to the 
Federal Trade Commission: Therefore be it 

Resolved, That we oppose legislation that would transfer authority now under 
the Packers and Stockyards Act to the Federal Trade Commission; and be it 
further 

Resolwed, That the act be adequately and properly administered by the 
Secretary of Agriculture. 


RESOLUTION OF CALIFORNIA CATTLEMEN’S ASSOCIATION, DECEMBER 7-8, 1956 


UNFAIR-TRADE PRACTICES IN MEATPACKING INDUSTRY 


Resolwed, That the California Cattlemen’s Association urges action to provide: 
adequate enforcement of the Packers and Stockyards Act within the Department 
of Agriculture and legislation to strengthen the provision of this act with 
regard to unfair-trade practices if further study shows that to be necessary. 


ADMINISTRATIVE RESOLUTIONS, CALIFORNIA FARM BUREAU FEDERATION, ANNUAL 
MEETING, 1956 


LIVESTOCK WARRANTY (R-51) 


We firmly believe that there is no warranty implied by mere sale of live- 
stock, and that there should be no recourse by the buyer, in the absence of 
express warranty. 

We therefore recommend that legislation be introduced to strengthen and 
assure the preservation of the traditional principle of buyer’s responsibility as 
it applies to livestock transactions. 


TRANSFER OF ENFORCEMENT—USDA TO FTC (R-52) 


We are opposed to any attempt to transfer powers of enforcement now 
vested in the Packers and Stockyards Division, USDA, to the Federal Trade 
Commission, and ask assistance of the AFBF in preventing any attempt at 
transferring such powers. 


RESOLUTION OF KANSAS LIVESTOCK ASSOCIATION MARCH 14—16, 1957 


PACKERS AND STOCKYARDS ACT 


Whereas the Packers and Stockyards Act adequately provides for the control 
and supervision of trade practices in the meatpacking industry ; and 
Whereas it appears that proper control and supervision of the meatpacking 


industry under this act has not been effected, due possibly to insufficient funds ; 
and 


93597—57——30 











462 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


Whereas legislation has been introduced in the 85th Congress to transfer the 
authority now under the Packers and Stockyards Act to the Federal Trade Com- 
mission: Therefore be it 

Resolved, That we oppose legislation that would transfer authority now under 
the Packers and Stockyards Act to the Federal Trade Commission; and be it 
further 

Resolved, That, in order that the act be properly and adequately administered 
under the Secretary of Agriculture, we urge the responsibility for administration 
of the act be removed from the Commodity Branch and placed under a separate 
and independent agency; and be it further 

Resolved, That we urge adequate funds be made available for the proper 
administration of the act. 


RESOLUTION ADOPTED AT ANNUAL MEETING OF THE MINNESOTA FAkM BUREAU 
FEDERATION, NOVEMBER 27, 1956 


PACKERS AND STOCKYARDS ACT 


There is a move to develop Federal legislation which would transfer to the 
Federal Trade Commission the jurisdiction which the Secretary of Agriculture 
now exercises over trade practices of the meatpacking industry. We believe 
this should remain the responsibility of the United States Department of Agri- 
culture. 





STATEMENT OF POLICY RELATING TO THE PROPOSED TRANSFER OF THE PACKERS AND 
StocKYARDS ACT FROM THE UNITED STATES DEPARTMENT OF AGRICULTURE 
TO THE FEDERAL TRADE COMMISSION, ADOPTED BY THE BOARD OF DIRECTORS OF 
THE Missouri LIvESTOCK ASSOCIATION ON SATURDAY, APRIL 27, 1957 


The Board of Directors gave careful consideration to legislation which has 
been introduced in the Congress of the United States providing for the transfer 
of the administration of title II of the Packers and Stockyards Act of 1921 from 
the United States Department of Agriculture to the Federal Trade Commission. 
The association does not feel that the proposed transfer would be to the best 
interest of livestock producers in particular nor to the livestock industry in 
general and is, therefore, opposed to the proposed legislation for the following 
reasons: 

1. For the 36 years during which the Department of Agriculture has had the 
responsibility for the admniistration of the act, it has had a great deal of invalu- 
able experience and has developed a highly trained and efficient administrative 
personnel. If responsibility for administration is transferred, the process of 
building and training administrative personnel will, at least in part, have to be 
gone through again, causing needless expense and confusion to the industry. 

2. We do not believe that the Federal Trade Commission is well qualified to 
supervise livestock-marketing practices and the multitudinous details which are 
involved in the sale and handling of livestock and the supervision of stockyards 
and other facilities provided for the sale of livestock, and, as we understand the 
bills now pending, a complete transfer is not contemplated. However, it would 
be impractical, expensive, and confusing to grant one supervisory agency juris- 
diction over the sale and marketing of livestock and another jurisdiction over to 
the operations of the packers, meat processors, and distributors. We believe 
that this would result in the overlapping of jurisdiction and confusion to all 
segments of the livestock industry. 

3. We doubt that a monopoly now exists in the packing industry and we feel 
that competitive conditions within the industry are such that one is not apt to 
develop. However, if a2 monopoly does exist or should develop, we feel that there 
is ample authority within the provisions of the Packers and Stockyards Act and 
in other legislation now in force to protect both livestock and consumer interests. 

4. The marketing of livestock and the processing and distributin of livestock 
products are intimately associated with livestock production. We believe that 
the United States Department of Agriculture is in a far better position to under- 
stand the multitude of problems confronting the livestock industry and the inter- 
relationship of factors affecting both the production and the processing and 
ee of meat products than the Federal Trade Commission could possi- 
ly be. 

5. From the information and evidence available to us at this time, we fail to 
find convincing support for the proposal to transfer jurisdiction over title II of 
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the Packers and tSockyards Act. On the contrary, we believe that such transfer 
could bring substantial disadvantage to the industry. 

For the above reasons the Missouri Livestock Association is opposed to the 
proposal that the administration of title II of the Packers and Stockyards Act 
be transferred from the United States Department of Agriculture to the Federal 
Trade Commission. We believe that the Department of Agriculture has demon- 
strated its ability to meet the administrative problems involved in the act and we 
feel that the best interests of livestock producers and of the indusry in general 
can be best served by leaving the responsibility for administration in the Depart- 
ment of Agriculture. 


RESOLUTION oF NEW MExIco CATTLE GROWERS ASSOCIATION, MARCH 26, 1957 
PACKERS AND STOCKYARDS ACT 


Whereas there is before Congress, proposed legislation which would remove 
the jurisdiction over meatpackers from the Packers and Stockyards Administra- 
tion and place it with the Federal Trade Commission ; and 

Whereas the marketing and meatpacking phases of the livestock and meat 
industry are very closely coordinated and have been administered within the 
United States Department of Agriculture since 1921 by the Packers and Stock- 
yards Administraiton, an agency which is very closely concerned with the prob- 
lems and welfare of livestock producers ; and 

Whereas the Federal Trade Commission is primarily charged with responsi- 
bilities to consumers alone and has no trained personnel acquainted with live- 
stock and meat production and marketing, and because of this fact, the removal 
of meatpackers from the United States Department of Agriculture and placing 
them under the jurisdictin of a consumer agency would be to the detriment of 
livestock producers : Therefore be it 

Resolved, That the New Mexico Cattle Growers Association oppose any legis- 
lation removing meatpackers from the jurisdiction of the Packers and Stock- 
yards Administration ; and that copies of this resolution be sent to the congres- 
sional delegation from New Mexico and the Secretary of Agriculture. 


RESOLUTION OF OREGON CATTLEMEN’S ASSOCIATION, May 7, 1957 
TRADE PRACTICES 


Whereas the Packers and Stockyards Act adequately provides for the control 
and supervision of trade practices in the meatpacking industry ; and 

Whereas it appears that proper control and supervision of the meatpacking 
industry under this act has not been effected, due to insufficient funds; and 

Whereas legislation is pending in the 85th Congress to transfer the authority 
now under the Packers and Stockyards Act to the Federal Trades Commission : 
Therefore be it 

Resolved, That we oppose legislation that would transfer authority now under 
the Packers and Stockyards Act to the Federal Trade Commission; and be it 
further 

Resolved, That in order that the act be properly and adequately administered 
under the Secretary of Agriculture, the responsibility for administration of the 
act be removed from the Commodity Branch and placed under a separate and 
independent agency ; and be is further 

Resolwed, That adequate funds be made available for the proper administra- 
ition of the act. 


RESOLUTION OF TEXAS AND SOUTHWESTERN CATTLE RAISERS ASSOCIATION, 
Marcu 19-20, 1957 


Whereas there is pending in the Congress of the United States a bill which, 
if enacted, would remove from the Secretary of Agriculture all jurisdiction and 
control over the meatpacking industry insofar as violations of the antitrust 
laws are concerned, and place such authority in another department of the 
Government ; and 

Whereas the meat processed by packers is derived from livestock, an agri- 
cultural product, and the Department of Agriculture has had long experience 
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in administering the laws referring to such products, including the antitrust 
laws, and has rendered good service in its discharge of such duties: Now, 
therefore, be it 

Resolved, That the Texas and Southwestern Cattle Raisers Association, in 
convention assembled, disapprove the enactment of the referred-to bill and desires 
the authority of the Secretary of Agriculture to remain as it is; and be it 
further 


Resolved, That we recommend that the Secretary of Agriculture be given ade- 


quate funds by the Congress to enable him to properly administer the referred-to. 


laws. 


APRIL 8, 1957. 
Hon. Cart HAYDEN, 


United States Senate, Washington, D. C. 


My Dear SENATOR HAYDEN: We would like to call to your attention the 
Watkins-O’Mahoney Senate bill No. 1356 which would remove the policing 
responsibilities of the Packers and Stockyards Act of 1921 from the United 
States Department of Agriculture and give them to the Federal Trade Com- 
mission. 

It is no doubt true that the USDA hasn’t lived up to its full responsibility under 
the act. However, we do not feel that transferring this authority to another and 
wholly inappropriate agency will correct the above situation. We do think 
placing this kind of authority in the hands of what is specifically a consumer 
agency would be a dangerous and damaging precedent. 

We, therefore, ask that you oppose this amendment and would recommend 
that additional funds be made available to properly implement the law under 
the United States Department of Agriculture if the Department asks for them. 

Sincerely yours, 
C. A. LAKIN, 
Chairman, Arizona Cattle Feeders Association. 


AMERICAN FARM BUREAU FEDERATION, 


Washington, D. C., May 2, 1957. 
Hon. JAMES O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D. C. 


DEAR SENATOR EASTLAND: The National Livestock Advisory Committee and 
board of directors of the American Farm Bureau Federation recently gave 
eareful consideration to pending proposals to repeal title II of the Packers 
and Stockyards Act and to thereby transfer jurisdiction over meatpacker trade 
practices from the Department of Agriculture to the Federal Trade Commission. 

We have concluded that it would be unwise to enact such legislation. 

As you know, farmers have a very real interest in the way that meatpackers 
operate, because the prices packers are able to realize on livestock products 
have a direct bearing on the prices they can pay for live animals. The best 
interests of both livestock producers and consumers demand that the meatpacking 
industry be highly competitive; therefore, we have no desire to protect any 
monopolistic or restrictive trade practice. 

The Department now has a clear responsibility to investigate any charges of 
monopolistic or restrictive trade practices that may be made against the packers, 
and to take appropriate action on the basis of the facts. We believe that this 
responsibility should be left with the Department. Regardless of whether this 
particular responsibility is transferred to the Federal Trade Commission or 
left with the Department of Agriculture, the responsibility for enforcing our 
basic antitrust laws in the packing industry will remain with the Justice Depart- 
ment, as it properly should. 

The wholesale distribution of livestock products is a very specialized business, 
involving as it does unstandardized and highly perishable commodities, the 
prices of which are extremely sensitive to changing supply and demand condi- 
tions. It is a business which is so closely related to the welfare of agriculture 
that the responsibility for any regulatory action that may be needed properly 
should rest with the Department of Agriculture. 

Some of the discussion of the proposed repeal of title {I of the Packers and 
Stockyards Act indicates a belief that the Federal Trade Commission would 
find the packers guilty of selling meat at discriminatory prices. If packers 
actually are following discriminatory practices the Department now has author- 
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ity to take corrective action and should, of course, proceed to do so. The 
fact that discrimination is charged, however, does not prove that it actually is 
taking place. Surely we have had enough experience with wartime price con- 
trols to know that it is not practical to standardize the prices of unstandardized 
perishable products, the supply of which cannot be controlled. There un- 
doubtedly is a certain amount of bargaining in the meat business, because meat 
has to be moved before it spoils. Furthermore, meat grading is not an exact 
science, and buyers will not always place the same value of two lots even though 
they bear the same Government grade or packer brand. 

Inasmuch as the Packers and Stockyards Act has been in effect for about 36 
years, it may well be that there are revisions and clarifications that would 
improve the operation of title II. We believe, however, that it would be well 
to defer action on this whole matter until the courts have acted on the petition 
of three of the largest packers for a modification of the packers’ consent decree 
of 1920. Once the courts have action on the question of modifying the consent 
decree, it will be much easier to determine whether title II should be amended. 

In the meantime, we believe that it would be desirable for the Department to 
make it more clear to the public at large that it has jurisdiction over the meat- 
packers’ trade practices, and that it intends to discharge its responsibility in 
this regard. With this in mind, we have recommended to the Secretary of 
Agriculture that he take administrative action to divide the Packers and 
Stockyards Administration into 2 coequal parts, 1 to supervise livestock markets, 
including the purchase of livestock by packers, and the other to supervise packer 
trade practices. 

In the event that your committee should decide to report legislation without 
waiting for the courts to act on the packers’ request for a modification of the 
consent decree, we would recommend that the Packers and Stockyards Act be 
amended— 

(1) To confine the Secretary of Agriculture’s jurisdiction over meatpackers 
to trade practices involving the purchase and slaughter of livestock and the 
processing, preserving, wholesaling, and shipping of meat products in 
commerce ; 

(2) To make it clear that the Secretary does not have any responsibility 
for supervising retail distribution ; and 

(3) To give the Federal Trade Commission jurisdiction over all packer 
activities not specifically made subject to the Secretary of Agriculture’s 
jurisdiction pursuant to recommendation No. 1. 

We would appreciate it if you would make this letter a part of the record of any 
hearings on 8. 1356, to amend or repeal title II of the Packers and Stockyards 
Act. 

Sincerely yours, 

CHARLES B. SHUMAN, President. 


RESOLUTION OF WASHINGTON CATTLEMEN’S ASSOCIATION, MAY 11, 1957 
TRADE PRACTICES 


Whereas the Packers and Stockyards Act adequately provides for the control 
and supervision of trade practices in the meatpacking industry ; and 

Whereas it appears that proper control and supervision of the meatpacking 
industry under this act has not been effected, due to insufficient funds; and 

Whereas legislation is pending in the 85th Congress to transfer the authority 
now under the Packers and Stockyards Act to the Federal Trades Commission : 
Therefore, be it 

Resolved, That we oppose legislation that would transfer authority now under 
the Packers and Stockyards Act to the Federal Trade Commission; and be it 
further 

Resolved, That, in order that the act be properly and adequately administered 
under the Secretary of Agriculture, the responsibility for administration of the 
act be removed from the Commodity Branch and placed under a separate and 
independent agency ; and be it further 

Resolved, That adequate funds be made available for the proper administra- 
tion of the act. 
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RESOLUTION OF IDAHO CATTLEMEN’S ASSOCIATION, May 12-14, 1957 


TRADE PRACTICES 


Whereas the Packers and Stockyards Act adequately provides for the control 
and supervision of trade practices in the meatpacking industry; and 

Whereas it appears that proper control and supervision of the meatpacking 
industry under this act has not been effected, due to insufficient funds; and 

Whereas legislation is pending in the 85th Congress to transfer the authority 
now under the Packers and Stockyards Act to the Federal Trade Commission: 
Therefore be it 

Resolved, That we oppose legislation that would transfer authority now under 
the Packers and Stockyards Act to the Federal Trade Commission; and be it 
further 

Resolved, That, in order that the act be properly and adequately admin- 
istered under the Secretary of Agriculture, the responsibility for administration 
of the act be removed from the Commodity Branch and placed under a separate 
and independent agency; and be it further 

Resolved, That adequate funds be made available for the proper administra- 
tion of the act. 


{From the Congressional Record, April 17, 1957] 


Sr. Louris CONSUMER FEDERATION UrcEesS Stricter SUPERVISION OF TRADE 
PRACTICES IN MEATPACKING 


Extension of remarks of Hon. Leonor K. Sullivan, of Missouri, in the House of 
Representatives, Wednesday, April 17, 1957 


Mrs. SULLIVAN. Mr. Speaker, the spring bulletin of the St. Louis Consumer 
Federation, an outstanding organization of alert, public-spirited, consumer- 
minded people in my city, has urged support for a proposal by Senator Watkins, 
of Utah, to transfer jurisdiction over trade practices in the meatpacking indus- 
try from the United States Department of Agriculture to the Federal Trade 
Commission. 

The Packer and Sockyards Act lodges jurisdiction in the Department of Agri- 
culture over the trade practices in livestock buying and meat merchandising, 
with a result, according to the St. Louis Consumer Federation, that consumers 
and small packers have been left virtually unprotected from false advertising, 
deceptive practices, price discrimination, and monopolies, declaring that the De- 
partment of Agriculture has done practically nothing to carry out its responsi- 
bilities in this field. 

Because of the language of the present statute, the St. Louis Consumer Fed- 
eration points out, the Federal Trade Commission has refused to handle com- 
plaints against big packers involving nonmeat items such as ice cream and 
oleomargarine. 

In view of this situation, the St. Louis Consumer Federation, headed by my 
good friend Mrs. Frederick A. Faust, has written to Senator Watkins urging 
enactment of the kind of legislation he has proposed to give the Federal Trade 
Commission authority to handle complaints against the meatpacking industry 
in the same manner it does against other industries. 

It is my understanding that many of the smaller meatpacking firms, and the 
Western States Meat Packing Association, support such a change in the law. 

Under permission of the House of Representatives, I submit herewith the 
portion of the spring bulletin of the St. Louis Consumer Federation which 
discusses this matter, as follows: 


“FEDERAL TRADE COMMISSION” 


“The FTC was established, 1914, to prevent unfair competition, deceptive 
practices, false advertising, price discrimination, monopolies. It is one of the 
independent agencies of Government in the service of the general public. 

“Since its establishment in 1914, many changes have come about; take one, 
take paekaging. With modern packaging the old adage ‘let the buyer beware’ 
has lost all its meaning. It is impossible to examine the content of hermetically 
sealed packages to evaluate quality before buying. Sellers therefore have to 
be policed, and the FTC is a policeman to protect consumers. 


D 


~ 
. 


--<— wR 


r 
it 


—— 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 467 


“But it is not clear why ‘Le FTC should not have police powers over the meat- 
packing industry. At present, the Packers and Stockyards Act places trade 
practices in livestock buying and meat merchandising in the USDA. 

“Some, if not all ice cream and oleomargarine seems to come under the 
Packers and Stockyards Act also. We refer here to a report in the Wall Street 
Journal that the FTC has refused to handle complaints against Swift & Co. 
involving ice cream, and against Armour & Co. involving oleomargarine, but 
it did act against Blanton Co. of St. Louis involving Creamo Margarine. 

“Logically it seems that jurisdiction over packers in the field of price dis- 
crimination, restraint of trade, and over their stockyard activities belong with 
the FTC and not to the USDA. The latter was established to conduct compre- 
hensive research and educational programs relating to farming; provide crop 
reports, commodity standards, meat inspection, marketing services, aid in 
flood control, administer price supports and production adjustment programs, and 
make loans to farmers. 

“According to the WSJ, USDA officials conceded that their agency has done 
very little in the antitrust field. In fact, the USDA has not kept a close watch 
on trade practices of companies engaged in slaughter, packing, and sale of meat 
products. 

“We find ourselves in full agreement with the Western States meatpackers 
and other small packers who would like to see jurisdiction over the meat- 
packing industry as it relates to trade practices, returned to the FTC where 
it belongs. The big packers are opposed. No public good is to be expected 
from mixing up the functions of the FTC and the USDA. It leaves consumers 
and small packers quite unprotected. 

“Question: How may the St. Louis Consumer Federation and our elected 
Senators and Representatives in Congress help the Federal Trade Commission 
to regain its lost domain and clean up this particular mess?” 





CUMMINGS, SELLERS, REEVES & CONNER, 
ATTORNEYS AND COUNSELORS, 
Washington, D. C., May 14, 1957. 
DonaLp P. McHveu, Esq., 
Subcommittee on Antitrust and Monopoly, Senate Judiciary Committee, 
Senate Office Building, Washington 25, D.C. 

Dear Mr. McHvueGu: On behalf of the American Stock Yards Association, there 
is submitted herewith a statement on behalf of the association concerning 8. 
1356, now before your subcommittee, providing for the transfer of jurisdiction 
over the trade practices of meatpackers from the United States Department 
of Agriculture to the Federal Trade Commission. Forty copies of the statement, 
jointly made by Mr. A. Z. Baker, president of the association, and myself, the 
general counsel of the association, are enclosed. 

It is respectfully requested that this statement be incorporated in the record 
of the hearings now being conducted by your subcommittee concerning this 
legislation. 

Sincerely yours, 
CUMMINGS, SELLERS, REEVES & CONNER, 
ASHLEY SELLERS. 


STATEMENT ON BEHALF OF THE AMERICAN Stock YARDS ASSOCIATION RELATIVE TO 
8S. 1356 Situ CONGRESS, PROVIDING FOR THE TRANSFER OF JURISDICTION FROM THE 
UNITED STATES DEPARTMENT OF AGRICULTURE TO THE FEDERAL TRADE COMMIS- 
SION WiTH RESPECT TO TRADE PRACTICES OF MEATPACKERS 


The American Stock Yards Association is a voluntary association of the owners 
and operators of 38 of the major public stockyards of the United States, all of 
which are conducted and operated as public markets and posted by the Secretary 
of Agriculture under the provisions of the Packers and Stockyards Act of 1921. 
The members of the association are primarily engaged in providing and furnish- 
ing stockyard facilities and services in connection with the receiving, handling 
feeding, watering, weighing, holding, delivery and shipment of livestock in com- 
merce, including providing and furnishing facilities and services to market agen- 
cies, dealers and packers selling and buying livestock on a commission basis or 
otherwise at their stockyards. 

In the year 1956, the members of this association handled for sale, principally 
to packers for immediate slaughter, 15,470, 293 cattle, 3,133,416 calves, 21,358,121 
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hogs and 7,123,444 sheep and lambs, equivalent to 57.6 percent of the cattle, 25.2 
percent of the calves, 27.2 percent of the hogs, and 44.3 percent of the sheep and 
lambs slaughtered commercially in the United States that year. They handled 
approximately 60 percent of the cattle and calves and 75 percent of the swine and 
sheep marketed through markets posted under the Packers and Stockyards Act. 

Since the Packers and Stockyards Act was passed in 1921, the so-called terminal 
markets, most of which are operated by members of this association, and the 
stockyard owners, market agencies, dealers and packers doing business at these 
markets, have been the exclusive or principal subjects of regulation and super- 
vision under the act. 

In the years since the passage of the act there has been a growing diversion 
of livestock marketing from the markets which are regulated and supervised 
under the Packers and Stockyards Act to unregulated and unsupervised market- 
ing channels; and an apparent reluctance on the part of the Secretary of Agri- 
culture, only recently modified, to post and subject to regulation and super- 
vision many markets which, under the provisions of the act, are eligible for such 
posting. A substantial volume of livestock purchases have been diverted from 
regulated markets to private buying channels. 

The opinions herein stated are based upon an intimate knowledge of the prob- 
lems inherent in the marketing of livestock, a recognition of the need for com- 
prehensive regulations and supervision of marketing in the interest of the live- 
stock producers and other segments of the livestock and meat industry, and long 
experience with the administration of and compliance with the Packers and 
Stockyards Act. ; 

The proposals, embodied in the bills now before the Congress to transfer 
jurisdiction over the trade practices of meatpackers from the Department of 
Agriculture to the Federal Trade Commission, promise no assurance of the 
maintenance of open, competitive, efficient and economical markets for livestock ; 
the prevention and elimination of unfair, deceptive, discriminatory and monopo- 
listie practices, and the manipulation of prices in connection with the sale and 
purchase of livestock which deprive the livestock producer of the full and true 
market price for his livestock ; or the protection which the Packers & Stockyards 
Act seeks to insure for the livestock producer, the marketing and meatpacking 
industries, and the consuming public. 

A single basic law, such as the Packers and Stockyards Act, 1921, amended 
where necessary to make it more inclusive, with suitable regulations emphasizing 
trade practices, effectively administered and enforced by a single agency, such 
as the Department of Agriculture, offers the best assurance of orderly, efficient, 
economical livestock marketing and fair prices to the producer of livestock and 
to the consumer of meat. 

The Department of Agriculture, because of its intimate knowledge of, and 
relationship to the livestock and meatpacking industries, is best qualified to 
administer and enforce laws and regulations governing transactions in live- 
stock in commerce. 

The proposed transfer of jurisdiction over the meatpackers to another agency 
would divide responsibility for the maintenance of open, competitive, effective 
and economical livestock markets and the orderly marketing of livestock, and 
for the prevention of practices in the sale and purchase of livestock which are 
harmful to the producer of livestock, the marketing and meatpacking industries 
and the consumer of meat. Divided jurisdiction and authority over the parties 
to transactions, with different laws and regulations and different administra- 
tive and enforcement agencies, would result in confusion and chaos in livestock 
marketing; encourage unfair, deceptive and discriminatory practices in the sale 
and purchase of livestock; and impair the effectiveness, efficiency and economy 
of marketing to the disadvantage of livestock producers, market agencies, 
packers and consumers. 

The fault is not so much in the Packers and Stockyards Act as in the admin- 
istration and enforcement of the act and the failure to extend regulation and 
supervision under the act to all market places, transactions and persons engaged 
in the sale or purchase of livestock contemplated in the act. That failure may 
in some respects be the consequence of the failure of the Congress to provide 
sufficient funds and to indicate a desire for active supervision and regulation of 
livestock marketing, or to amend the act to meet present conditions. 

Rather than transfer jurisdiction over the packers to some other agency, 
the Congress should strengthen and extend the provisions of the Packers and 
Stockyards Act relating to the sale and purchase of livestock to all places 
handling substantial quantities of livestock in commerce and all transactions 
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in the sale and purchase of livestock in commerce, and, in positive and certain 
terms, direct the Secretary of Agriculture to actively comply with, admin- 
ister, and enforce the provisions of the act without favor or discrimination. 

The American Stockyards Association opposes any transfer of jurisdiction 
over the meatpackers, who are the purchasers of livestock in commerce, from 
the Department of Agriculture to any separate agency, and urges that jurisdic- 
tion over all segments of the livestock-marketing industry, including stockyard 
owners and market operators, market agencies, dealers, and packers be delegated 
to, and retained in, a single administrative, regulatory, and enforcement agency 
under a single basic law with uniform regulations and practices actively admin- 
istered, observed, and enforced. 


May 21, 1957. 
Re 8. 1356. 


DonaLp P. McHvueu, Esq., 
Subcommittee on Antitrust and Monopoly, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DeAaR Mr. McHvuen: Under date of May 14, 1957, there was submitted to you 
a statement, concerning the above-proposed legislation, on behalf of the American 
Stockyards Association, with the request that such statement be incorporated 
in the record of the hearings now being conducted by your subcommittee con- 
cerning this proposed legislation. In such statement the American Stockyards 
Association expressed its view as to the merits of the proposed transfer to the 
Federal Trade Commission from the Secretary of Agriculture of jurisdiction 
over the trade practice of meatpackers, expressing its opposition to any such 
transfer. 

There is attached a supplementary statement on behalf of the American Stock- 
yard Association in which the attention of your subcommittee is directed to a 
technical defect in S. 1356. As indicated in such supplementary statement, if 
such legislation is to be enacted, it is felt that consideration should be given to 
remedying the technical defect described in the attached statement. 

It is requested that the attached supplementary statement also be incorporated 
in the record of the hearings now being conducted by your subcommittee con- 
eerning this legislation. 

Sincerely yours, 
ASHLEY SELLERS, 
Cummings, Sellers, Reeves & Conner. 


SUPPLEMENTARY STATEMENT ON BEHALF OF THE AMERICAN STOCKYARDS ASSOCTA- 
TION RELATIVE TO S. 1356, 85rH CONGRESS, PROVIDING FOR THE TRANSFER OF 
JURISDICTION FROM THE UNITED STATES DEPARTMENT OF AGRICULTURE TO THE 
FEDERAL TRADE COMMISSION WiTH RESPECT TO TRADE PRACTICES OF MEAT- 
PACKERS 


In a separate statement being filed with this subcommittee, the American 
Stockyards Association has expressed its views as to the merits of S. 1356, 
opposing the proposed legislation, insofar as it would transfer from the Secretary 
of Agriculture to the Federal Trade Commission jurisdiction over the trade prac- 
tices of meatpackers arising out of their purchases of livestock. 

Without in any way waiving its position respecting S. 1356 on the merits, 
the American Stockyards Association desires now to call the attention of the 
subcommittee to a certain technical defect in S. 1356. If such legislation is to 
be enacted, S. 1356 certainly should be amended to correct such technical defect. 

It is understood that the main purpose of S. 1356 is to amend the Federal 
Trade Commission Act, as amended (15 U. S. C. 41 et seq.), and the Packers 
and Stockyards Act of 1921, as amended (7 U. 8. C. 181 et seq.), so as to transfer 
jurisdiction with respect to the trade practices of meatpackers from the Secre- 
tary to the Federal Trade Commission. However, for the reasons now set forth, 
it is believed that, in drafting S. 1856 changes have inadvertently been made in 
these 2 statutes which might have the effect of giving both the Federal Trade 
Commission and the Secretary of Agriculture jurisdiction also over the trade 
practices of stockyards, market agencies, and dealers. These persons are now 
subject only to the jurisdiction of the Secretary of Agriculture under title III 
of the Packers and Stockyards Act (7 U.S. C. 301 et seq.). 
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Section 5 (a) (6) of the Federal Trade Commission Act, as amended (15 
U. 8S. C. 45 (a) (6)), presently excludes from the trade-practice jurisdiction of 
the Federal Trade Commission “persons, partnerships, or corporations subject 
to the Packers and Stockyards Act, 1921, except as provided in section 227 (b) 
of title 7.” The latter provision, which is actually section 406 (b) of the 
Packers and Stockyards Act, provides that, so long as the Packers and Stockyards 
Act remains in effect, “the Federal Trade Commission shall have no power 
or jurisdiction so far as relating to any matter which by this act is made 
subject to the jurisdiction of the Secretary,” with the exception that a saving 
clause was included in section 406 (b) so as to continue the jurisdiction of the 
Federal Trade Commission with respect to proceedings already begun, either 
under section 5 of the Federal Trade Commission Act (15 U. 8. C. 45), or under 
section 11 of the Clayton Act (15 U. S. C. 21), and except when the Secretary 
might ask the Federal Trade Commission to make an investigation and a report, 
in any case. 

The result is that, as the law now stands, the Federal Trade Commission 
clearly has no jurisdiction whatever with regard to packers (as to which the 
Secretary has jurisdiction under title II of the Packers and Stockyards Act 
(7 U.S. C. 181 et seq.) ) ; with respect to stockyards, market agencies, or dealers 
{whose rates and trade practices are subject to jurisdiction of the Secretary 
under title III of the Packers and Stockyards Act (7 U. S. C. 301 et seq.) ) ; or 
with respect to live poultry dealers and handlers (with respect to which the 
Secretary has jurisdiction under title V of the Packers and Stockyards Act 
(7 U.S. C. 501 et seq.) ). 

This leads to what we consider the major technical defect in S. 1356. Section 1 
of that bill amends section 5 (a) (6) of the Federal Trade Commission Act 
(15 U. 8S. C. 45 (a) (6)) so as to eliminate the present exception to the trade- 
practice jurisditcion of the Federal Trade Commission over “persons, partner- 
ships, or corporations subject to the Packers and Stockyards Act.” As a result, 
not only packers, but also stockyard companies, market agencies, and dealers 
would no longer be exempted from the Federal Trade Commisison Act, which 
declares unlawful all unfair methods of competition in commerce, or unfair 
or deceptive acts or practices in commerce. 

It is true that section 406 (b) of the Packers and Stockyards Act would 
remain unchanged by 8. 1356, but it might reasonably be argued that S. 1356, 
constituting later legislation, superseded those provisions of title III of the 
Packers and Stockyards Act which currently confer trade-practice jurisdiction 
upon the Secretary with regard to stockyard companies, market agencies, and 
dealers. In the alternative, it might be argued that stockyard companies, 
market agencies, and dealers would, after the enactment of S. 1356, be subject 
both to section 5 of the Federal Trade Commission Act (15 U. S. C. 45) and to 
the jurisdiction of the Secretary under title III of the Packers and Stockyards 
Act (7 U. 8. C. 301 et seq.). 

Clearly, it is not the intent of the framers of S. 1356 to bring about any such 
result. But, since these alternative arguments are not without substance, the 
American Stockyard Association strongly urges that S. 1356 be itself amended, 
so as to make it clear beyond doubt that the Secretary would continue to 
exercise exclusive jurisdiction with regard to the trade practices of stockyard 
owners, market agencies, and dealers. 

In order to bring this about, it is believed that an exemption clause should be 
restored to section 5 (a) (6) of the Federal Trade Commission Act (15 U. S. C. 
46 (a) (6)). But it is believed that such exemption clause should be drafted in 
the light of the language of section 406 (b) of the Packers and Stockyards Act 
(7 U. S.C. 277 (b)). It will be noted that such act excludes from the jurisdic- 
tion of the Federal Trade Commission, “any matter” which, by the Packers and 
Stockyards Act, is made subject to the jurisdiction of the Secretary. This 
exemption, now found in section 406 (b) of the Packers and Stockyards Act, it 
will be noted, is not as broad as the exemption found in section 5 (a) (6) of 
the Federal Trade Commission Act (15 U. S. C. 95 (a) (6)), which refers to 
“persons, partnerships, or corporations subject to the Packers and Stockyards 
Act, 1921.” Literally, under the latter exemption, a “person” is excluded from 
the trade practice jurisdiction of the Federal Trade Commission if such “person” 
is subject to the Packers and Stockyards Act even though, under the Packers 
and Stockyards Act, a particular transaction of such “person” is not subject to 
the jurisdiction of the Secretary under the latter act. 

Taking everything into consideration, it is believed that the following amend- 
ments should be made to S. 1356 to take care of this point: 
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Amend S. 1356 by inserting, on page 2, line 2, after the comma, the following: 
“and persons, partnerships, or corporations relative to any matter which, by the 
Packers and Stockyards Act, 1921, as amended (7 U. S. C. 181 et seq.), is made 
subject to the jurisdiction of the Secretary of Agriculture, except as provided 
in 406 (b) (7 U. S. C. 227 (b)) thereof,” 

If the suggested amendment is adopted, it will be clear that passage of S. 1356, 
with such amendment, would not affect the present jurisdiction of the Secretary 
of Agriculture, under title III of the Packers and Stockyards Act (7 U. 8S. C. 
801 et seq.) with respect to the rates and charges and the trade practices of 
stockyard owners, market agencies, and dealers. 

The American Stock Yards Association notes that S. 1356 contains other 
technical defects, but such other defects do not primarily concern stockyard 
owners, market agencies, and dealers subject to title III of the Packers and 
Stockyards Act, and for that reason, the association does not deem it necessary 
to enumerate them herein. 


(Comment on this proposal by the Federal Trade Commission will 
be found at the close of the appendix.) 


San Francisco, Cauir., May 3, 1957. 
Senator Estes KEFAUVER, 
Senate Office Building, 
Washington, D. C.: ' 

The California Cattlemen’s Association, with its 2,600 members, strongly 
opposes Senate bill 1356. The United States Department of Agriculture, by 
experience, performance, and knowledge of the livestock and meat industry 
business, is best qualified to administer the regulations involving the meat- 
packing industry. We urge action to provide adequate enforcement of the 
Packers and Stockyards Act within the Department of Agriculture and legisla- 
tion to strengthen the provision of this act with regard to unfair trade practices 
if further study shows that to be necessary. 

Rosert O. JOHNSON, 
President, California Cattlemen's Association. 


THE DENVER UNION SToOcKYARD Co., 
“ Denver, Colo., April 30, 1957. 
Mr. DonaLp McHvueu, 
Cocounsel, Subcommittee on Antitrust and Monopoly, 
United States Senate, Washington, D. C. 


Dear Mr. McHvueu: Further in reply to your telegram of April 25 regarding 
testimony for the public hearing on Senate bill 1356, attached are 2 copies 
of a statement I would like to file with the committee. 

Sincerely, 
L. M. PExToN. 


STATEMENT REGARDING TRANSFER OF JURISDICTION OF TRADE PRACTICES OF MEAT- 
PACKERS FROM THE UNITED STATES DEPARTMENT OF AGRICULTURE TO THE FEDERAL 
TRADE COMMISSION AS PROVIDED IN SENATE BILL 1356, By L. M. PExTon, CHAIR- 
MAN OF THE BOARD, THE DENVER UNION Stock YARD Co., THE OGDEN UNION 
Stockyarps Co., IpAHO StrocKyaArRpDs Co. 


I have been located at the Denver stockyards since 1915 and am well in- 
formed regarding the passage of the Packers and Stockyards Act of 1921, as 
well as subsequent legislation and regulation under the act since that time. 

When this act was passed it was designed for the regulation of packers as 
well as stockyards and marketing agencies, otherwise title II would not have 
been included. There has been rather intense regulation of stockyards and 
marketing agencies with regard to rate matters, some regulation of the prac- 
tices of stockyard and marketing agencies, and, until recently, very little regu- 
lation under the other provisions of the act. Whether or not this was accidental 
or deliberate, we cannot say. It is true that the division responsible for 
enforcing the other provisions of the act may have been somewhat short of 
appropriations to carry out its obligations and it elected to spend the moneys 
available as stated in the forepart of this paragraph. It is our belief that 
this method of administration of funds resulted in only a few pennies per head 
benefit to livestock producers whereas rigid enforcement of all phases of the 
act might have increased grower returns many times this amount. 
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I feel title II of the Packers and Stockyards Act should be efficiently and 
vigorously enforced. It is simply a question of which governmental agency 
ean do it most effectively. Undoubtedly, the Department of Agriculture is much 
better informed of the conditions and customs affecting the production of live- 
stock and the processing and sale of meat than any other governmental bureau. 
In the Department of Agriculture there are already specialists in the livestock 
industry whereas the Federal Trade Commission may be completely in the 
dark concerning their problems. It seems to me axiolmatic that the Depart- 
ment of Agriculture could do a better job than anyone else—if they will do it. 
We believe they will if they are allotted the same amount of appropriations 
for this particular job of administration and if they are so instructed by 
Congress. 

We recommend, therefore— 

1. That the Department of Agriculture be given the necessary appropriations 
and personnel to discharge all of its duties and to regulate effectively ; 

2. That, if amendments are required to include the regulation of chainstores 
under the act, it be so amended. Such chainstore amendments should provide 
regulation of their operation whether or not they operate packing plants or 
processing plants. Their buying attitudes and customs can affect the livestock 
market very materially even though they do not operate packing or processing 
plants. The percentage of the national income spent for red meats in 1956 
was the lowest in 50 years, including the depression period. I firmly believe 
that was caused by the purchasing attitude of the chainstores. 

May I again state that I am not against regulation as such, but, rather, I 
do favor uniform regulation by the Department best equipped to do it efficiently 
and effectively. 

Boise, Ipano, April 25, 1957. 
DonaLtp P. McHvuex, 
Cocounsel, Senate Antitrust and Monopoly Subcommittee: 


Concerning hearings on behalf of the Idaho wool growers, we do desire and will 
submit statement approving S. 1356 and will appreciate your reading same before 
the whole committee. 

IpAHO Woot GROWERS ASSOCIATION, 
ANDREW D. Litt Le, President. 


IpAHO Woor GROWERS ASSOCIATION, 
Boise, Idaho, April 30, 1957. 
Mr. Donaip P. McHueu, 
Cocounsel, Senate Antitrust and Monopoly Subcommittee, 
Washington, D. C. 

Dear Mr. McHuex: As promised you in our wire of April 25, we enclose 
statement in resepect to the hearing on 8S. 1356. 

We will greatly appreciate your reading this before the whole committee. We 
know it will be made part of the record, but we feel if it is read those who may 
not follow the record later will at least know that producer groups are highly 
in favor of 8. 1356 and the transfer of this responsibility for enforcement of anti- 
trust and unfair trade practice provisions on meat products to the Federal Trade 
Commission. 

Thanking you and the committee for your efforts in promoting this legislation, 
we are, 

Yours very truly, 
M. C. CLAar, Secretary. 


IpAHO Woot GROWERS ASSOCIATION, 
Boise, Idaho, April 30, 1957. 
To Senate Antitrust and Monopoly Subcommittee: 

We favor the passage of S. 1356 to amend the antitrust laws whereby the 
enforcement of monopolistic or irregular trade practices in the merchandising of 
meat will come under the Federal Trade Commission. 

This transfer is justified and thoroughly practical because it will come under 
an agency familiar with and which has had valuable experience in following mer- 
chandising of food and other commodities. It in no way removes from the 
Packers and Stockyards Administration their authority of continuing their fine 
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work of supervising marketing centers where thousands of producers sell their 
crop of meat animals. For years they have policed this and have done nothing 
about the other side of the issue so in no way will this transfer take from them 
activities in which they have been engaged. For years there has been nothing 
put a skeleton setup with practically no policing or checking on their part of 
this important phase affecting producers of livestock a close followup of anti- 
trust provisions regarding those who merchandise the meat products after the 
live animal has been sold by the producer. 

This proposal of transfer does not infer in any way there has been monopolistic 
or dishonest trade practices by any of the packers who seem to be objecting so 
strenuously. Further, we feel that unless in their policies there are questionable 
procedures they should not in any way object to the transfer. In their objection 
and in this remark again we do not infer there have been irregularities. 

We cannot see why they do oppose this which is just good policy to combine 
it under an agency, the Federal Trade Commission, to have the supervision and 
their authority extended over packers and processors and merchandisers of meat. 

Enactment of S. 1356 will greatly aid and facilitate enforcement which has 
been definitely lacking in our prior administration. Further, it will tie more 
closely the problem of merchandising of meat with other food and grocery items. 
The packers’ recent application for modification of the consent decree has merit, 
but with it should come the transfer of authority of supervision and regulation 
regarding enforcement of monopolistic and irregular trade practices so one agency 
will have under their care and guidance the entire field of processing and retailing 
of not only meats but other food items. 

Respectfully submitted. 

IpAHO Woot GROWERS ASSOCIATION, 
ANDREW D. Littte, President. 


ToreKA, KANs., May 2, 1957. 
Senator JoserH C. O’MAHONEY, 
Senator ARTHUR V. WATKINS, 
Senate Office Building, 
Washington, D.C. 

DeAR SENATORS: This will acknowledge receipt of a wire scheduling me to 
testify before your subcommittee on Senate bill 1856 Wednesday, May 8, at 
10 a. m. 

Please be advised that official business here in Kansas and previous commit- 
ments that cannot be canceled will prevent me from appearing before your 
committee. 

tnclosed you will find copies of the resolutions adopted by the Kansas Live- 
stock Association at their recent convention. 

Yours truly, 
KANSAS LIVESTOCK ASSOCIATION, 
A. G. Pickett, Secretary. 





RESOLUTION ADOPTED AT THE 44TH ANNUAL CONVENTION OF THE KANSAS LIVESTOCK 
ASSOCIATION IN WicuHiTa, Marcu 14, 15, Anp 16, 1957 


PACKERS AND STOCKYARDS ACT 


Whereas the Packers and Stockyards Act adequately provides for the control 
and supervision of trade practices in the meatpacking industry; and 

Whereas it appears that proper control and supervision of the meatpacking 
industry under this act has not been effected, due possibly to insufficient funds; 
and 

Whereas legislation has been introduced in the 85th Congress to transfer the 
authority now under the Packers and Stockyards Act to the Federal Trade 
Commission: Therefore be it 

Resolved, That we oppose legislation that would transfer authority now under 
the Packers and Stockyards Act to the Federal Trade Commission; and be it 
further 

Resolved, That, in order that the act be properly and adequately administered 
under the Secretary of Agriculture, we urge the responsibility for administration 
of the act be removed from the Commodity Branch and placed under a separate 
and independent agency; and be it further 
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Resolved, That we urge adequate funds be made available for the proper 
administration of the act. 


New York, N. Y., May 28, 1957. 
Senator JoserpH C. O’MAHONEY, 
Senate Building, Washington, D. C.: 


Re S. 1356 for the sake of uniform enforcement laws, fairness competition and 
to plug loopholes in present law, we urge the enactment of S. 1356 to transfer 
jurisdiction over meatpacking establishments from the Secretary of Agriculture 
to Federal Trade ( »mmission. 

Francis L. WHITMARSH, 
President, Francis H. Leggett & Co. 


COLLINSVILLE, CALIF., May 8, 1957. 
Mr. DonaLp McHvueu, 
Counsel, Senate Judiciary Subcommittee, 
Senate Office Building, 
Washington, D. C. 

Dear Mr. McHucu: Attached is a statement which I ask be written into 
the record of the hearings involving Senate bill 1356. It is impossible for me 
to appear personally at the hearing on May 8. 

Sincerely yours, 
McDouGaL Livestock Co. 
H. A. McDoucGat, President 


STATEMENT OF HArRvEY A. McDovuGAL, PRESIDENT, McDouGaL LivestocK Co., 
COLLINSVILLE, CALIF. 


I, Harvey A. McDougal, am president of the McDougal Livestock Co. of Collins- 
ville, Calif.; past president of the California Cattlemen’s Association; area vice 
president of the California Cattle Feeder’s Association. 

I submit the following statement in opposition to Senate bill 1356. As a live- 
stock producer and feeder, I am unalterably opposed to Senate bill 1356 which 
would transfer the regulatory authority of the meatpacking industry from the 
United States Department of Agriculture to the Federal Trade Commission. 

I have been identified with the livestock and meat industry all my life and 
for the last 16 years have operated a commercial feed lot where we feed our 
cattle for our customers as well as ourselves. Our annual production is 40,000 
eattle per year. 

There is no monopoly in the meatpacking industry. I have always had a free 
and open market for my cattle. No one could ever corner the market on cattle 
or any other species. There are too many farmers, too many livestock men, 
too many packers competing for our livestock, and too many varying conditions 
that make such a thing impossible. 

The regulatory authority of the meatpacking industry should remain in the 
United States Department of Agriculture. 

It has the knowledge and understanding of the livestock and meat industry 
to capably look out for our interests. The Packers and Stockyards Act was 
set up to protect the producer. 

To split the packers and place them under the Federal Trade Commission 
can only harm the industry, including the producer and feeder. 

I have seen the chaos created in the industry by a consumer-dominated agency 


with the OPA and OPS, and we do not wish to hazard our welfare by having the 


packers regulated by the Federal Trade Commission. 

In my experience of 26 years in the West, I have seen a tremendous growth 
and expansion of the independent meatpackers in the West, in the volume of 
livestock and meat they handle, and a shrinking in the business of the packers 
accused of monopoly. There is no monopoly in the Western States. 

Both the California Cattlemen’s Association and the California Cattle Feeder’s 
Association have passed resolutions opposing this legislation. 
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NATIONAL CANDY WHOLESALERS ASSOCIATION, INC., 
Washington, D. C., May 22, 1957. 
Hon. JoserpH C. O’MAHONEY, 
Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, Washington, D. C0. 


DEAR SENATOR O’MAHONEY: I would like to add for the record the endorsement 
of the National Candy Wholesalers Association to S. 1856. This association is 
composed of 850 wholesalers of candy and other food specialty items located 
throughout the United States. 

We favor S. 1356 because we think that all food manufacturers and distributors 
should be under the jurisdiction of an independent agency, such as the Federal 
Trade Commission, rather than having some of them under the jurisdiction of 
the Department of Agriculture and others under the FTC. 

Without reflection on the Department of Agriculture or the personnel of that 
Department, we feel that by its inherent character, it is necessarily susceptible 
to meatpacker influence, if not domination; and that it is not the kind of in- 
dependent agency which should be the enforcement agency for our laws against 
unfair competition. 

Furthermore, we do not know of anything that the Department of Agriculture 
has done toward effectively enforcing the prohibitions of unfair competition in 
the meatpacking industry. And we are concerned that there are those outside 
the meatpacking industry who might escape any regulations by the device of 
acquiring a minor interest in a meatpacking plant. 

A very clear example of this is shown in the findings of the FTO examiner, 
reported on April 11, 1957, on Food Fair Stores. Because of their interest in a 
meatpacking firm, the Federal Trade Commission loses jurisdiction over all of the 
business practices of the Food Fair stores, if the decision of the examiner is 
upheld. If the Department of Agriculture then does not act on this case of al- 
leged antitrust violations, the Food Fair Stores may feel exempt from any such 
prosecution. 

Food Fair Stores are in direct competition with the independent wholesalers 
whom we represent and with our independent retail customers. And some of the 
firms who were charged with granting a discrimination to Food Fair were con- 
fectionery firms. It is easily conceivable that these confectionery and other 
firms may be able to qualify as meatpackers by acquiring a 20 percent or greater 
interest in a meatpacking operation. 

It would seem to us that all firms serving the food industry should be under 
the same laws and the same enforcement. And it would seem apparent that the 
Federal Trade Commission is the logical authority, because: 

The FTC has an organization experienced in dealing with unfair practices. 
The FTC, in administering the antitrust laws throughout the years, has developed 
a body of court decisions interpreting the intent of Congress. We understand 
that the Packers and Stockyards Act, administered by the Department of Agri- 
culture, has no such experience or clarity. It appears that the regulatory pro- 
visions of the latter, as to competitive practices, are so vague and ambiguous 
that it is doubtful they could ever be effective. 

We are concerned with the present weaknesses of the antitrust laws themselves, 
which we have pointed up in hearings on other legislation. And to add to this 
weakness a situation whereby countless members of the food industry might en- 
tirely escape these laws would be contrary to the public interest to say the 
least. 

We therefore respectfully urge your committee to report favorably on 8. 1356 
in order that the Congress may have an opportunity to correct an obvious 
deficiency in our present antitrust set up. 

Sincerely yours, 
C. M. McMILLAN, 
Executive Secretary. 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL Foop BROKERS ASSOCIATION 


Mr. Chairman and gentlemen of the committee, my name is Watson Rogers, 
and I am president of the National Food Brokers Association. Our association 
has its headquarters located at 1916 M Street NW., Washington, D. C. 

During the 54-year history of this association, we have worked and fought 
to maintain and to preserve competition and fair play in the food industry in 
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this country. Our efforts through the years have been for the betterment of the 
entire food industry and not just any one segment. 

With this as background, we come to you to urge that you act favorably 
and promptly on S. 1356. This bill would make it clear that just because a 
food and grocery distributor owns or has an interest in a meatpacking plant, it 
is not thereby exempt from the provisions of the Federal Trade Commission Act, 
the Robinson-Patman Act, or the enforcement powers of the Federal Trade 
Commission. 

We believe that it would mean tragedy for the food industry if every dis- 
tributor who owned or operated a meatpacking plant were to be exempted on 
the basis of this technicality from enforcement by the Federal Trade Commission 
of the Robinson-Patman Act and the Federal Trade Commission Act. This 
would create utter chaos in the industry. 

For proof of this you have but to observe the effect of the decision of the 
trial examiner in the FTC Food Fair case, that under the Packers and Stock- 
yards Act any distributor was free of the jurisdiction of the Federal Trade 
Commission if it owned only a 20 percent interest in a meatpacking plant. This 
alone has raised a tremendous cloud over the industry and now everyone is wait- 
ing to see what the Commission’s decision will be. There appears to be little 
doubt that it will uphold the decision of the trial examiner—not because it 
believes in exempting such firms from its provisions, but because the loophole 
which exists in the law is an ironclad one. 

We cannot envision an industry with half of it permitted to ignore the laws 
which were passed to insure free and fair competition for all. It would mean 
that the price of exemption from the Robinson-Patman Act and the Federal 
Trade Commission Act would be the cost of a part interest in any small meat- 
packing plant. Many of our very finest customers do not have the available 
extra cash to make such an investment or do not choose to do so. Many of them 
have no desire to get into the meatpacking business. 

We want to make it clear that we are not entering any controversy within the 
meatpacking industry. Generally speaking, we do not have any experience in 
the purchase and slaughter of livestock. Our great concern is over trade prac- 
tices in distribution of all food and grocery products, which could have a serious 
effect on competition. For that reason we feel that S. 1356 should be enacted 
immediately. There should be no question as to who has jurisdiction over 
such a large segment of distribution in the food industry. 

I think it is well known that the members of the National Food Brokers Asso- 
ciation believe in equality of opportunity. That is why we are so actively 
urging the passage of 8. 11, another bill which you are considering. We likewise 
believe in equality of responsibility—the responsibility of all segments of the 
industry for compliance with the same laws. For some distributors to be exempted 
from the laws which apply to their competitors would be dangerous. It would 
mean rank discrimination—in direct contradiction to the Robinson-Patman Act 
which was passed to prevent such discrimination. 

Conditions prove the need for strengthening the Robinson-Patman Act by 
passage of S. 11. It should not be further weakened by removing from its 
jurisdiction an important segment of the industry. This would be the result, 
however, unless you pass 8. 1356. 

Please keep in mind, however, that important as S. 1356 is, you will not close 
all the loopholes with it. It is likewise essential that to preserve fair com- 
petition and to prevent monopolies in the food industry you must also pass S. 
11, thereby giving the Federal Trade Commission the power to stop price dis- 
eriminations which have a tendency substantially to lessen competition or to 
create a monopoly. 

As you may know, our members are the local sales representatives for food 
and grocery manufacturers in every part of the Nation. Through the services 
of our members, thousands of firms are able to obtain national distribution at 
an economical sales cost. In the local markets our members are in contact with 
all grocery field distributors. They see at first hand what local conditions are. 
They are among the first to o»serve the destructive course of unfair price discrimi- 
nations. And that is why they see the need for passage of S. 1356. They can 
readily see that if a large segment of the food industry is removed from respon- 
sibility for compliance with the Robinson-Patman Act and the Federal Trade 
Commission Act, discriminations will increase at a rapid rate. Discriminations 
in the industry today are already too great. Are we going to enlarge this stream 
of harmful and destructive practices by freeing many distributors from the 
responsibility of complying with the law? 
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The bipartisan sponsorship of this bill symbolizes the importance of it. It 
is not just a bill of one party, just as it is not a bill to aid one segment of the 
food industry. S. 1356 is a bill that is urgently needed to protect the welfare 
of the great majority of the food industry as well as the consumer. 





NATIONAL INSTITUTIONAL WHOLESALE GROCERS ASSOCIATION, 
Washington, D. C., May 6, 1957. 
Mr. WILBuR D. SPARKS, 
Attorney, Antitrust Subcommittee of the United States Senate Judiciary 
Committee, Washington, D. C. 


DEAR Mr. Sparks: In accordance with our telephone conversation of this 
morning, enclosed we send you 25 copies of the statement of our president, Mr. 
James E. Stinson re bill 8. 1356. 

Cordially yours, 
FAE I, PRINGLE 
(Secretary to Mr. Curry.) 


P. S—Mr. Curry is out of town today but the above is being done by his 
instruction. 





STATEMENT BY JAMES E. STINSON, PRESIDENT, NATIONAL INSTITUTIONAL 
WHOLESALE GROCERS ASSOCIATION IN SUPPORT OF 8S. 1356 


Mr. Chairman and gentlemen of the committee, my name is James E. Stinson. 
I am president of the National Institutional Wholesale Grocers Association, 
whose headquarters are located at 1346 Connecticut Avenue NW., in Washington, 
D. C, 

The member companies of NIWGA are wholesale grocers who specialize in 
supplying the grocery needs of mass-feeding outlets of all kinds. This activity 
is a well-defined specialty function of the wholesale grocery industry and has 
been so recognized by the administrative branch of the Government since 1950. 

The members of the association appreciate this opportunity to present their 
views in support of S. 1356, which they regard as a bill of extraordinary impor- 
tance, not only to institutional wholesale grocers, but to all levels of small and 
medium-sized business engaged in the processing and distribution of food and 
related items. 

I would like to make it clear at the outset that our position on this bill is 
based on what we conceive to be the fundamental principle involved. It is not 
intended to be a form of condemnation of any segment of the American business 
community. : 

Members of the industry which I represent feel that there is a strong proba- 
bility that many of them might be forced out of business if: (1) The court 
should ease the 1920 consent decree which prohibited the major meatpackers 
from handling a variety of food and nonfood products; and (2) if the meat- 
packing industry is permitted to continue under the jurisdiction of the Depart- 
ment of Agriculture insofar as enforcement of the antitrust laws is concerned. 

As is well known to the committee, the rapidly accelerating trend toward 
development of monopoly in the food processing and distributing industries is 
causing widespread concern. 

Like many of our fellow businesses, institutional wholesale grocers view with 
apprehension the possibility that the courts may sustain the petition of the 
major meatpackers to be relieved from compliance with the terms of the consent 
decree of 1920. 

Every national meatpacker operates a distribution apparatus of formidable 
proportions. These include a vast network of modern warehouses, fleets of 
trucks, and large numbers of sales personnel who contact all classes of retail 
and institutional buyers on a day-to-day basis. 

It is obvious that the only thing barring much greater utilization of the 
facilities of this type of organization is the limitation on variety of activity 
as imposed by the consent decree. With that obstacle removay, institutional 
wholesale grocers feel that they would sooner or later find that their chief com- 
petitors would be the major meatpackers. 

In such a situation, the small- or medium-sized business would certainly 
have to have all of the protection possible against violations of the antitrust 
laws. And yet, under existing conditions, the Department of Agriculture— 
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with a 30-year record of almost complete inactivity with respect to antitrust 
law enforcement—would continue to have complete jurisdiction over the pack- 
ers—in any expanded form of activity in the field of food and nonfood process- 
ing and distribution. At the same time, all other food processing and distribn- 
tion industries would be accountable to the Federal Trade Commission for 
antitrust law violations. 

While the current tendency of business toward consolidation through merger 
would seem ot belie it, our national policy in recent years has clearly been dedi- 
cated to protection of the public interest by fostering the greatest possible degree 
of business competition at all levels of the economy. 

At a meeting held in Chicago on May 6, 1957, the National Institutional Whole- 
sale Grocers Association passed the following resolution and instructed that it 
be communicated to your committee: 

Whereas the most effective regulator of economic activity is competition; and 

Whereas price manipulation and unfair trade practice have been used to elim- 
inate competition and to render neutral the forces of supply and demand; and 

Whereas the public has come to accept and demand that Government reinstate, 
where possible, and maintain by law as much competition as the public interest 
necessitates in the areas of the economy in which it works badly or where little 
of it exists; and 

Whereas a notable exception to this public policy exists in the case of the 
meatpacking industry ; and 

Whereas a bill, S. 1356, has been introduced by Senator Arthur B. Watkins 
of Utah to amend the antitrust laws relating to the meatpacking industry by 
amending the Federal Trade Commission Act so as to return to the Federal 
Trade Commission jurisdiction over the meatpacking and distributing industry: 
Therefore, be it 

Resolved, That the National Institutional Wholesale Grocers Association does 
hereby go on record as approving and supporting 8S. 1356, and calls upon its 
members to inform their Senators and Congressmen that they support this 
measure aS a means of stabilizing small- and medium-sized business, which 
comprises the backbone and the dynamic growth element of the national economy. 

Passage of 8S. 1356 would add much-needed strength to the bulwark of pro- 
tection against the encroachment of the evils of monopoly. For that reason the 
members of the National Institutional Wholesale Grocers Association respect- 
fully urge that the committee take early and favorable action upon the bill 
under consideration. 


AMERICAN FARM BUREAU FEDERATION, 
: Washington, D. C., May 2, 1957. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D. C. 

DEAR SENATOR EASTLAND: The National Livestock Advisory Committee and 
board of directors of the American Farm Bureau Federation recently gave 
careful consideration to pending proposals to repeal title II of the Packers and 
Stockyards Act and to thereby transfer jurisdiction over meatpacker trade 
practices from the Department of Agriculture to the Federal Trade Commission. 

We have concluded that it would be unwise to enact such legislation. 

As you know, farmers have a very real interest in the way that meatpackers 
operate because the prices packers are able to realize on livestock products have 
a direct bearing on the prices they can pay for live animals. The best interests 
of both livestock producers and consumers demand that the meatpacking industry 
be highly competitive; therefore, we have no desire to protect any monopolistic 
or restrictive trade practice. 

The Department now has a clear responsibility to investigate any charges 
of monopolistic or restrictive trade practices that may be made against the 
packers, and to take appropriate action on the basis of the facts. We believe 
that this responsibility should be left with the Department. Regardless of 
whether this particular responsibility is transferred to the Federal Trade Com- 
mission or left with the Department of Agriculture, the responsibility for enfore- 
ing our basic antitrust laws in the packing industry will remain with the Justice 
Department as it properly should. 

The wholesale distribution of livestock products is a very specialized business 
involving as it does unstandardized and highly perishable commodities, the 
prices of which are extremely sensitive to changing supply and demand condi- 
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tions. It is a business which is so closely related to the welfare of agriculture 
that the responsibility for any regulatory action that may be needed properly 
should rest with the Department of Agriculture. 

Some of the discussion of the proposed repeal of title Il of the Packers and 
Stockyards Act indicates a belief that the Federal Trade Commission would 
find the packers guilty of selling meat at discriminatory prices. If packers 
actually are following discriminatory practices, the Department now has author- 
ity to take corrective action and should, of course, proceed to do so. The fact 
that discrimination is charged, however, does not prove that it actually is taking 
place. Surely we have had enough experience with wartime price controls to 
know that it is not practical to standardize the prices of unstandardized perish- 
able products, the supply of which cannot be controlled. There undoubtedly is 
a certain amount of bargaining in the meat business, because meat has to be 
moved before it spoils. Furthermore, meat grading is not an exact science, 
and buyers will not always place the same value on two lots even though they 
bear the same yovernment grade or packer brand. 

Inasmuch as the Packers and Stockyards Act has been in effect for about 36 
years, it may well be that there are revisions and clarifications that would 
improve the operation of title Il. We believe, however, that it would be well 
to defer action on this whole matter until the courts have acted on the petition 
of three of the largest packers for a modification of the packer’s consent decree of 
1920. Once the courts have acted on the question of modifying the consent decree, 
it will be much easier to determine whether title II shouid be amended. 

In the meantime, we believe that it would be desirable for the Department 
to make it more clear to the public at large that it has jurisdiction over the 
meatpackers’ trade practices, and that it intends to discharge its responsibility 
in this regard. With this in mind, we have recommended to the Secretary of 
Agriculture that he take administrative action to divide the Packers and Stock- 
yards Administration into two coequal parts, one to supervise livestock mar- 
kets, including the purchase of livestock by packers, and the other to supervise 
packer trade practices. 

In the event that your committee should decide to report legislation without 
waiting for the courts to act on the packers’ request for a modification of the 
consent decree, we would recommend that the Packers and Stockyards Act be 
amended— 

(1) to confine the Secretary of Agriculture’s jurisdiction over meat- 
packers to trade practices involving the purchase and slaughter of live- 
stock and the processing, preserving, wholesaling and shipping of meat 
products in commerce; 

(2) to make it clear that the Secretary does not have any responsibility 
for supervising retail distributions; and 

(3) to give the Federal Trade Commission jurisdiction over all packer 
activities not specifically made subject to the Secretary of Agriculture’s 
jurisdiction, pursuant to recommendation No. 1. 

We would appreciate it if you would make this letter a part of the record of 
any hearings on 8. 1356, to amend or repeal title II of the Packers and Stock- 
yards Act. 

Sincerely yours, 

CHARLES B. SHUMAN, President. 


AMERICAN FARM BUREAU FEDERATION 
OFFICERS 


President, Charles B. Shuman, general office, Chicago, Il. 
Vice president, Walter L. Randolph, Montgomery, Ala. 
Secretary-treasurer, Roger Fleming, Washington office. 


MEMBERS OF BOARD OF DIRECTORS 
Northeast region 
Herbert W. Voorhees, Trenton, N. J.; Don J. Wickham, Hector, N. Y.; Lorenzo 
D. Lambson, Southwick, Mass. ; Stacey Cole, West Swanzey, N. H. 
Midwest region 
Hassil E. Schenck, Indianapolis, Ind.; Charles Marshall, Lincoln, Nebr.; W. I. 


Boone, Manhattan, Kans.; Walter Wrightman, Fennville, Mich. ; J. L. Morton, St. 
Paul, Minn. 








480 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


Western region 
George H. Wilson, Clarksburg, Calif.; Delmar Roberts, Anthony, N. Mex,: 


Reuben V. Anderson, Pine Bluffs, Wyo.; Ray V. Swanson, Route 1, Pocatello, 
Idaho; Arthur L. Andersen, Ault, Colo. 


Southern region 


R. Flake Shaw, Greensboro, N. C.; Boswell Stevens, Jackson, Miss.: B. S. St. 
Clair, Falls of Rough, Ky.; J. Walter Hammond, Tye, Tex.; E. H. Finlayson, 
Greenville, Fla. 

AMERICAN FARM BUREAU WOMEN’S COMMITTEE 


Mrs. Haven Smith, chairman, Chappell, Nebr. 


NATIONAL LIVESTOCK ADVISORY COMMITTEE 


Board members 


Herbert W. Voorhees, president, New Jersey Farm Bureau, the Farmhouse, 
168 West State Street, Trenton, N. J.; Walter Wightman, Route No. 2, Fennville, 
Mich.; Reuben V. Anderson, president, Wyoming Farm Bureau Federation, Pine 
Bluffs, Wyo.; J. Walter Hammond, president, Texas Farm Bureau, Tye, Tex. 
Northeast region 

Deacey Leonard, Shoreham, Vt.; Charles Mills, Lewes, Del.; Warren Hawley, 
Jr., Batavia, N. Y.; Raymond Balenger, president, West Virginia Farm Bureau, 
Bunker Hill, W. Va.; G. A. Biggs, president, Pennsylvania Farmers’ Association, 
McConnelsburg, Pa. 

Western region 

Norman Glaser, Halleck, Nev.; George Diehl, president, Montana Farm Bureau 
Federation, East Helena, Mont.;: L. A. Rozzoni, president, California Farm Bu- 
reau Federation, 2223 Fulton Street, Berkeley 4, Calif.; Everett Hasbrouck, 
Banner, Wyo. 


Midwest region 


B. Howard Hill, president, lowa Farm Bureau Federation, Farm Bureau Fed- 
eration, Farm Bureau Building, Des Moines 9, Iowa; Wm. McKerrow, Route No. 
1, Pewaukee, Wis.; George Doup, secretary, Indiana Farm Burean, Inc., 130 
East Washington Street, Indianapolis 4, Ind.; H. D. Heckathorn, president, Ohio 
Farm Bureau Federation, Inc., Forest, Ohio; H. EB. Slusher, president, Missouri 
Farm Bureau Federation, 208 East Capitol Avenue, Box 658, Jefferson City, Mo. 
Southern region 

E. H. Agnew, President, South Carolina Farm Bureau Federation, 1247 Sumter 
Street, Columbia, 8S. C.; T. J. Hitch, president, Tennessee Farm Bureau Federa- 
tion, Inc., Post Office Box 313, Columbia, Tenn. ; Hon. J. Bruce Henderson, Millers 
Ferry, Ala.; Horace Cleveland, Route No. 1, Pleasureville, Ky.; E. J. Jeffrey, 
Route No. 3, El Reno, Okla. 


NATIONAL Retam Dry Goops ASSOCIATION, 
Washington, D. C., May 13, 1957. 
Hon. JosepH ©. O’MAHONEY, 
United States Senate, Washington, D. C. 

Dear SENATOR O’MAHONEY: The National Retail Dry Goods Association, which 
represents some 8,100 department, specialty, and chainstores throughout the 
Nation, is vitally interested in the study that is being made by your subcommittee 
of the Committee on the Judiciary into monopolistic practices in commerce in the 
meat industry. 

Some months ago, several of our members brought to our attention a promotion 
program inaugurated by one of the large meatpackers. This packer offered, 
through the method of coupons contained in each package of chicken, a cashmere 
sweater. The packer offered these sweaters to those who mailed three coupons 
to the home office with cash; the cost was reputed to be less than the value 
of the sweater. 

We questioned this program for several reasons. Tl irst, it seemed highly 
irregular for a large meatpacker to engage in the distribution of consumer goods 
of this type. Then too, our members questioned whether the true value of the 
sweater was as represented. When I took this matter up with the Federal Trade 
Commission, I learned that, although that agency has control over practices of 
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this type, generally speaking, they were barred from investigating this specific 
ease because of the Packers and Stockyards Act. 
We believe that in the interest of uniformity of control legislation similar to 
S. 1356 should be adopted by the Congress. 
Respectfully yours, 
JOHN ©. HAZEN, 
Vice President-Government. 


NATIONAL Woo. GROWERS ASSOCIATION, 
Salt Lake City, Utah, May 8, 1957. 
Mr. Donatp P. McHueH, 
Cocounsel, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, 
Washington, D. 0. 

Dear Mr. McHucu: With further reference to your wire of April 24 and our 
wire and letter of April 26, we are enclosing statement covering our views on 
S. 1356. 

Will you please see that this written statement is made a part of the record 
at the hearings now underway on this proposed legislation. Thank you very 
much. 

Yours sincerely, 
EpwIn EB. MArsH, 
Erecutive Secretary. 


STATEMENT OF NATIONAL WOOL GROWERS ASSOCIATION, SALT LAKE Crry, UTAH 


Mr. Chairman and members of the committee, we are requesting that this 
statement on behalf of the National Wool Growers Association be made a part 
of the record of the hearings on 8S. 1356 before your subcommittee. 

The National Wool Growers Association, with headquarters in Salt Lake City, 
Utah, has been the spokesman for the sheep producing industry of the United 
States for the past 92 years. Most of our members reside on farms and ranches 
in the vast range areas of the West and Texas where 70 percent of the shorn 
wool crop and 62 percent of the lamb crop are produced. At our 92d annual 
convention held on January 21-24 of this year, we adopted the following resolu- 
tion: 

“The National Wool Growers Association endorses legislation which will 
transfer from the Department of Agriculture to the Federal Trade Commission 
jurisdiction over acts or practices by persons engaged in commerce in meat or 
meat products.” 

Sheep producers have a very important stake in seeing that packer trade prac- 
tices are regulated as completely as are practices of commission firms and others 
operating on posted markets. We feel that it is highly important to the welfare 
of all livestock producers that any alleged deceptive trade practices of packing 
firms be promptly and thoroughly investigated. The sheep industry is especially 
concerned for this reason: 

The top 4 packers in the 5-year period, 1951 through 1955, handled 58 to 63 
percent of the total commercial slaughter of sheep and lambs. During the same 
period the top 4 packers slaughtered 32 to 36 percent of the cattle, 31 to 34 
percent of the calves and 38 to 40 percent of the hogs. Furthermore, the 8 
top-ranking packing firms handled 71 percent of the total commercial slaughter 
of sheep and lambs in 1955 compared to 38.2 percent of the cattle, 37.8 percent 
of the calves, and 54.6 percent of the hogs. 

Therefore, the producer of lambs has much less buying competition for his 
animals than the producers of the other species. With over half of the lamb 
production of the United States purchased by only 4 packers and almost three- 
fourths of the production purchased by 8 packers, we feel there is at least oppor- 
tunity for price manipulation and market control. 

In the 5-year period, 1951 through 1955, United States Department of Agri- 
culture figures show that the average price farmers received for lambs in the 
United States dropped steadily, with a total decline for the period of 41 percent. 
The wholesale price of lamb carcasses in New York City declined during the 
same period 29 percent. Lamb producers naturally feel they are not getting 
full value for their product. 

The Department of Agriculture in a report issued April 4, 1957, stated that 
With the limited funds available for work of the Packers and Stockyards Branch 
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during the past 15 years, they have felt that the most returns to livestock pro- 
ducers could be obtained from regulatory and investigative activities at the 
market or livestock buying level. The Department of Agriculture is to be com- 
mended for the excellent work of the Packers and Stockyards Branch in enforcing 
regulations which have greatly controlled unfair practices in the buying of 
livestock at the markets. This is a most valuable service which certainly needs 
to be continued. 

However, the Department in the same report states that the amount of 
emphasis they can place on scrutinizing trade practices, monopolies, and related 
problems in the meatpacking industry depends on personnel and funds available, 
We do not doubt that funds appropriated over the past years have limited staffing 
of personnel to do an effective job in administering title II of the Packers and 
Stockyards Act relating to jurisdiction over packer transactions. Neither do we 
doubt that Packers and Stockyards Branch personnel have been spread thinner 
in administering title III, the stockyards section of the act, through the trend 
in livestock selling practices away from large central markets to numerous 
smaller posted markets. The fact remains, however, that title II has not been 
effectively and properly administered. 

The Federal Trade Commission has the facilities and years of experience in 
efficiently administering antitrust and monopoly laws affecting corporations, 
including food-processing firms. It is reasonable to assume that the Federal 
Trade Commission can efficiently handle jurisdiction over packing firms, which 
also are corporations, with considerably less added expense and personnel than 
would be necessary for thorough handling by the Department of Agriculture. 
If packers are operating in accordance with antitrust and monopoly regulations 
of the Federal Trade Commission at the present time, then their relations with 
the Commission should be as harmonious as are the relationships of other law- 
abiding corporations. 

In closing, we would like to say that this brief is not in any way an accusation 
against any packing firm, large or small. We realize that both packing firms and 
the livestock industry are dependent upon each other for the success of their 
operations. Our endorsement of 8. 1356, for the reasons given above, is in the 
interest of proper protection not only of the livestock industry but also of all 
packers whose operations are not in violation of antitrust and monopoly 
regulations. 

Respectfully submitted. 

NATIONAL Woon GROWERS ASSOCIATION, 
$y Don Crype, President. 


SALT LAKE City, UtaAn, April 25, 1957. 
Donatp P. McHucH, 
Cocounsel, Senate Antitrust and Monopoly Subcommittee, 
Washington, D. C.: 

Reyrtel April 24, we will not personally appear public hearings on S. 1356. 
Please include as our statement resolution passed at 50th annual convention: 
“We are in accord with the proposal to place the administration of the Packers 
and Stockyards Act in the hands of the Federal Trade Commission. We feel that 
there will be a more direct contact between the administrative authorities and 
the packers and stockyards.” 

Utran Woor Growers ASSOCIATION, 
JAMES A. Hooper, Secretary. 


Satt LAKE City, Uran, April 30, 1957. 
Donatp P. McHvueu, 
Cocounsel, Senate Antitrust and Monopoly Subcommittee, 
Washington, D. C.: 

In reply to your wire of April 25, our board of directors met yesterday and 
reiterated their stand in favor of transferring responsibility of enforcing anti- 
trust and unfair trade practice provisions of the Packers and Stockyards Act to 
the Federal Trade Commission on the grounds of past performance in this field 
by these two agencies. It will be impossible for us to appear at hearings at this 
time. 

Epwarp 8S. CRAWForD, 
Executive Secretary, Utah Cattleman’s A8sociation. 


| 


B 


bi 
u 


t! 


i 


0- 
he 
n- 
4 
of 
ds 


of 
ed 
le, 
ng 
nd 
ve 
er 
nd 
us 
en 


on 
nd 
pir 
he 
all 
ly 


56. 
mm: 
Prs 
iat 
ind 


ind 
iti- 


eld 
his 


UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 483 


Rep & WHITE Corp., 
Chicago, Ill., May 238, 1957. 
Hon. Joserpn C. O’MATIONEY, 
United States Senate, Washington, D. C. 

Dear Mr. O’MAnONEY: As secretary of the Red & White Corp., which is the 
national headquarters of voluntary group of wholesale grocers, some 90 in num- 
ber, operating throughout the United States, we hereby wish to go on record 
urging the passage of Senate bill 1356. 

We believe that the meatpackers should be governed by the same set of laws 
that regulate other food distributive organizations. 

We believe the loopholes in the present Packers and Stockyards Act make it 
impossible for the FTC to effectively enforce antitrust laws. 

We do not believe that it is fair that the meatpacking industry be the only 
segment of the food industry which is not subject to FTC-administered anti- 
trust laws. 

We believe that the chainstores, who are hiding under the fact that they own 
a meatpacking plant, are not acting in good faith, that this is unfair not only to 
other chains but independent organizations who do not have meatpacking plants. 

A study of the activities of the Federal Trade Commission and the Secretary 
of Agriculture during the past many years with respect to enforcement of anti- 
trust laws against the food industries is in itself the most startling indictment 
against the present system of dual jurisdiction. We urge you to lend your 
voting support to the passage of bill 8S. 1356. 

Very truly yours, 
Ray O. Harp, Secretary. 





RESOLUTION ADOPTED BY MONTANA STOCK GROWERS ASSOCIATION AT THEIR 
73p ANNUAL CONVENTION 


Be it further resolved, That we support Senator Everett M. Dirksen’s proposed 
amendment to S. 1356, the bill to transfer jurisdiction over the meatpacking 
industry to the Federal Trade Commission, which would have the effect of keep- 
ing meatpackers under the Secretary of Agriculture and would put the activities 
of the chainstores under the Federal Trade Commission with the exception of 
livestock buying. 


STATEMENT OF POLICY RELATING TO THE PROPOSED TRANSFER OF THE PACKERS 
AND STocKyYARDS AcT FROM THE UNITED STATES DEPARTMENT OF AGRICULTURE 
TO THE FEDERAL TRADE COMMISSION ADOPTED BY THE BOARD OF DIRECTORS 
OF THE MissourrI LIVESTOCK ASSOCIATION 


The board of directors gave careful consideration to legislation which has been 
introduced in the Congress of the United States providing for the transfer of 
the administration of title II of the Packers and Stockyards Act of 1921 from 
the United States Department of Agriculture to the Federal Trade Commission. 
The association does not feel that the proposed transfer would be to the best 
interest of livestock producers in particular nor to the livestock industry in 
general and is, therefore, opposed to the proposed legislation for the following 
reasons : 

1. For the 36 years during which the Department of Agriculture has had 
the responsibility for the administration of the act, it has had a great deal of 
invaluable experience and has developed a highly trained and efficient admin- 
istrative personnel. If responsibility for administration is transferred, the process 
of building and training administrative personnel will, at least in part, have 
to be gone through again, causing needless expense and confusion to the 
industry. 

2. We do not believe that the Federal Trade Commission is well qualified 
to supervise livestock-marketing practices and the multitudinous details which 
are involved in the sale and handling of livestock and the supervision of stock- 
yards and other facilities provided for the sale of livestock, and, as we under- 
stand the bills now pending, a complete transfer is not contemplated. However, 
it would be impractical, expensive, and confusing to grant one supervisory 
agency jurisdiction over the sale and marketing of livestock and another juris- 
diction over the operations of the packers, meat processors, and distributors. 
We believe that this would result in the overlapping of jurisdiction and confusion 
to all segments of the livestock industry. 
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3. We doubt that a monopoly now exists in the packing industry, and we feel 
that competitive conditions within the industry are such that one is not apt to 
develop. However, if a monopoly does exist or should develop, we feel that 
there is ample authority within the provisions of the Packers and Stockyards 
Act and in other legislation now in force to protect both livestock and consumer 
interests. 

4. The marketing of livestock and the processing and distribution of livestock 
products are intimately associated with livestock production. We believe that 
the United States Department of Agriculture is in a far better position to 
understand the multitude of problems confronting the livestock industry and 
the interrelationship of factors affecting both the production and the processing 
and distribution of meat products than the Federal Trade Commission could 
possibly be. 

5. From the information and evidence available to us at this time, we fail to find 
convincing support for the proposal to transfer jurisdiction over title Il of the 
Packers and Stockyards Act. On the contrary, we believe that such transfer 
could bring substantial disadvantage to the industry. 

For the above reasons, the Missouri Livestock Association is opposed to the 
proposal that the administration to title II of the Packers and Stockyards Act 
be transferred from the United States Department of Agriculture to the Federal 
Trade Commission. We believe that the Department of Agriculture has demon- 
strated its ability to meet the administrative problems involved in the act, and 
we feel that the best interests of livestock producers and of the industry in gen- 
eral can be best served by leaving the responsibility for administration in the 
Department of Agriculture. 


STATEMENT OF ArRMouR & Co. 


Witnesses appearing before this subcommittee have charged packers—par- 
ticularly the national packers, with monopolistic or unfair trade practices and 
have contended that S. 1356 is necessary to put an end to such practices. 

Many of these charges have been generalizations that the witness did not at- 
tempt to prove. The specific charges have been reckless and—so far as they 
relate to Armour—untrue. 

The purpose of this statement is threefold: 

I. To show that S. 1356 is unnecessary. 

II. To show that S. 1356 is undesirable. 

III. To refute some of the inaccurate and erroneous testimony, particularly 
as it relates to Armour & Co., which, if not corrected, might be misleading to this 
committee. 

I. S. 1356 IS UNNECESSARY 


There is no loophole in the existing laws. Witnesses have repeatedly stated 
that there is a loophole and that persons subject to the Packers and Stockyards 
Act cannot be adequately prosecuted for “monopolistic trade practices.” 

First, the power of the Secretary of Agriculture to correct unfair, deceptive, 
or monopolistic trade practices under the Packers and Stockyards Act is as great, 
if not geater, than the power of the Federal Trade Commission. He has used 
this power effectively and efficiently. When the Secretary took over supervision 
of the packers from the Federal Trade Commission in 1921, concentration in the 
industry was at one of its high points. Under the Secretary’s supervision, con- 
centration has steadily decreased. In the language of Senator O’Mahoney, “The 
meatpacking industry has improved, ethically, tremendously in the last 30 years” 
(transcript, pp. 5380-531). 

Second, the Department of Justice has both civil and criminal jurisdiction to 
enforce the Robinson-Patman Act and other sections of the Clayton Act, and has 
exercised that jurisdiction. 

Mr. Kintner, General Counsel for the Federal Trade Commission, did not state 
that the Federal Trade Commission has exclusive jurisdiction to enforce the 
Robinson-Patman and Clayton Acts. He merely stated that some packer might 
claim that they did. Our attorneys advise that this conjecture is unwarranted 


1 Since the acting chairman has stated (transcript, p. 207) that last year’s testimony 
will be considered by the subcommittee, this statement will deal with that testimony as 
well as that presented this year. Reference to last year’s testimony will be shown by 
“1956 transcript, p. —": references to this year’s testimony will be shown by transcript. 
p—.” 
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since the United States Supreme Court in U. S. v. W. T. Grant Co. (345 U.S. 629 
(1953) ) has held that the Department of Justice does have jurisdiction with 
respect to the Robinson-Patman and Clayton Acts and that the Commission’s 
jurisdiction is not exclusive. 

Third, persons who have been injured by monopolistic trade practices can sue 
the violator for triple damages. They are not forced to wait for the Secretary 
of Agriculture, the Federal Trade Commission, or anyone else to act. 

There is no loophole in the existing laws. Congress has already established 
a triple-barreled enforcement procedure. 

Two Federal Trade Commission decisions have been cited as reasons why 
enactment of S. 1356 is necessary. These decisions are the Armour (oleomar- 
garine) case (docket No. 6409) and the Food Fair case (docket No. 6458). 

(1) On the basis of the Armour case, it is argued that S. 1356 is necessary 
since under the existing laws Armour has and can falsely and deceptively adver- 
tise its oleomargarine. This argument is unwarranted. 

Armour’s oleomargarine advertising has never been misleading. Neither by 
statement, word, grade designation, design, symbol, sound, or otherwise is there 
any representation or suggestion that it is a dairy product. And for 5 years the 
Federal Trade Commission agreed this was so. 

On February 1, 1951, after Armour supplied it with all the data the Com- 
mission requested, the Federal Trade Commission approved the advertising. 

Again in 1954 the Commission made inquiry—all data requested was supplied 
and the Commission again approved. 

In 1955 the Commission again asked for and was supplied with all Armour’s 
advertising material. 

Thereafter it filed its complaint charging that the advertising it previously 
approved violated the law. 

The fundamental question was: Can Armour tell the truth about its margarine? 
Is it churned. It is the only margarine churned in real churns. 

The Federal Trade Commission dismissed its complaint, but it did not rule 
Armour was not subject to the oleomargarine provision of the law. It then 
referred the matter to the Department of Agriculture. 

Now Armour is informed the Secretary of Agriculture is investigating this 
advertising. The question is the same: Can Armour tell the truth about its 
margarine? 

(2) On the basis of the Food Fair case, it is argued that S. 1356 is necessary 
since a person who is only “incidentally” a packer and not subject to the Federal 
Trade Commission may get different treatment than others in his industry who 
are subject to the Federal Trade Commission. Again the argument is 
unwarranted. 

The Food Fair decision is a preliminary decision by a trial examiner and is 
directly contrary to the ruling made earlier in the Carnation case, Federal 
Trade Commission docket No. 6172. 

Now, if there is a genuine question of jurisdiction over a person who is only 
“incidentally” a packer, it should be clarified by appropriate legislation and 
not by lengthy litigation. However, the legislation required is not the enact- 
ment of 8S. 1356. Senator Dirksen’s amendments to that bill fully answer all 
arguments based on the Food Fair case by putting a person who is not primarily 
a packer under the jurisdiction of the Federal Trade Commission. 

In summary, S. 1356 is unnecessary because : 

1. The Secretary of Agriculture has adequate authority to prevent unfair or 
monopolistic trade practices, including violations of the Clayton and Robinson- 

-atman Acts. 

2. The Department of Justice has adequate authority to prevent unfair or 

monopolistic trade practices, including violations of the Clayton and Robinson- 
*atman Acts. 

3. Private litigants can sue when they suffer damage due to unfair or monopo- 
listic trade practices. 

4. The Dirksen amendment to S. 1356 will restrict the jurisdiction of the 
Secretary of Agriculture to those who are packers in the true sense of the word 
and settle the jurisdictional question raised by the Carnation and Food Fair 
decisions by clearly putting those who are only “incidentally” packers under 
the jurisdiction of the Federal Trade Commission. 


Il. S. 1356 IS UNDESIRABLE 


In addition to being unnecessary, S. 1356 is undesirable for the following 
reasons : 
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(1) Under the existing law (and under Senator Dirksen’s amendments to 
S. 1356) all trade practices of a slaughterer buying at a posted market but 
whose business is entirely intrastate may be regulated by the Secretary of 
Agriculture If S. 1356 is enacted the Secretary will have no jurisdiction 
over the selling trade practices of any packer and the Federal Trade Com- 
mission and the Department of Justice will have jurisdiction only over those 
who are engaged in “commerce among the several States * * *.” 

(2) The packers are the salesmen and merchandisers for the livestock pro- 
ducers. That this is more true for the packers than for other food-processing 
industries is shown by the following table computed by the United States 
Department of Agriculture: 


TABLE I.—Farmer’s share of consumer’s dollar 


All food Meat | All food | Meat 





| products | products | | products | products 

Average for— Percent | Percent || Average for— Percent | Percent 
1935-39. .....--. 40 53 1948 | 50 68 
Senate: ton 40 53 1949. __ 46 65 
iattibouns 44 60 1950 i ‘ 47 66 
1942. __- ; 48 67 1951_-... : 48 67 
1943___.-- ee 52 70 1952. - 47 64 
al os 5a . é 53 73 1953. _. 45 62 
asian ~---2+-----| 54 77 1954... 43 60 
1946__ _- 3 - nae 53 73 1955 41 54 
fees th.. nies 51 70 1956_- i. 40 62 


Buying and selling policies influence each other. In many instances there is 
no clear-cut line of distinction. Because of the interrelation of buying and selling, 
the policing by the Secretary of Agriculture of a packer’s buying activities gives 
him a knowledge of that packer’s selling practices. Under such circumstances 
it would be inefficient, as S. 1356 would require, to have buying activities regulated 
by the Secretary of Agriculture and selling activities regulated by some other 
agency, such as the Federal Trade Commission. 

(3) The Secretary of Agriculture knows our business, the Federal Trade 
Commission does not. It necessarily follows that if the Federal Trade Commis- 
sion is given primary supervision over our industry there will be innumerable 
new reports and investigations, the purpose of which would be to educate the 
Commission. The amount of money that would be spent by ourselves and 
the Government in preparing and studying duplicate and unnecessary reports is 
staggering. S$. 1356 would increase both the Government’s and our cost of 
doing business. 

Since 1902 Armour & Co. has been subjected to innumerable investigations 
and 19 suits, charging us with monopoly, conspiracy, or unfair trade practices 
in connection with our meat operations. In none of these suits have we ever 
been found guilty. In none of these suits has there ever been an adjudication 
on the merits finding that we violated the Sherman Act, the Clayton Act, or 
the Robinson-Patman Act. The consent decree of 1920 was not a confession of 
guilt as Witness Olander has stated (transcript, p. 777). Justice Butler said: 

“The decree was entered without evidence or findings pursuant to a stipulation 
between the Government and the defendants expressly providing that ‘this 
stipulation shall not constitute or be considered as an admission, and the rendition 
or entry of the decree, or the decree itself, shall not constitute or be considered 
as an adjudication that the defendants or any of them, have in fact violated any 
law of the United States.’ ”’—U. 8. v. Swift (286 U. 8. 106, 123 

In summary, 8. 1356 is undesirable because: 

(1) It may remove intrastate packers from Federal regulation ; 

(2) It would result in divided and inefficient supervision ; and 

(3) It would result in unnecessary and expensive reports and investigations 
duplicating work already done. 


Ill. REFUTATION OF SPECIFIC CHARGES 


Much of the testimony given before this committee has been inaccurate and 
misleading. It would lead the committee to believe that the industry is 





® Stafford v. Wallace, 258 U. 8S. 495, 1922. 
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irresponsible and unregulated, and, accordingly, that S. 1356 is necessary or 
desirable. Such is not the case. The remainder of this statement will factually 
refute some of the erroneous charges made against Armour. 


THE CHARGES 


(1) Montana coupon campaign 

The testimony (Mr. Forbes, transcript, p. 194): “At some unspecified time 
between August 1956, and January 23, 1957, Armour had a coupon campaign in 
Montana. Various prizes were given for a specified number of coupons. Armour 
discontinued this campaign after a complaint was made to the Secretary of 
Agriculture, but other packers did not.” 

The facts: The records (which have been checked back to 1950) of Armour & 
Co. do not disclose we ever had a coupon campaign in the sale of meat in Montana. 


(2) Purchase of Portland, Oreg. (Schlesser) plant 

The testimony (Mr. Forbes, transcript, p. 226): “Armour ‘absorbed’ the 
Schlesser Bros. Packing Co. in Portland, Oreg., in 1947.” 

The fact: Armour purchased this plant on September 16, 1941. 


(3) Purchase of Hauser packing plant at Los Angeles 

The testimony (Mr. Forbes (1956), transcript, p. 54): “And Armour & Co. 
acquired that plant and property * * * for $250,000. The land was worth sev- 
eral times more than that.” 

The facts: Prior to 1934 Armour had no plant in California, and the little 
business we did in California was mainly in cured and processed meats. The 
Hauser Packing Co. had lost substantial sums each year since 1925 and was 
heavily in debt to the Security National Bank. In 1934 the Security National 
Bank approached Armour with a view to liquidating their loan. As a result, in 
January 1935 Armour leased the Hauser plant—Hauser to receive a part of the 
profits as rent. It soon became apparent that if the plant were to be made 
profitable large capital expenditures would have to be made. Accordingly, in 
October 1935 Armour acquired the plant at a total cost of $432,680.86. At that 
time our engineering department appraised the plant at $485,000. Between the 
time we acquired this plant and the time we closed it in 1956 we made capital 
expenditures of over a million dollars. 

(4) Portland sausage campaign 

The testimony (Mr. Forbes, transcript, pp. 184-188) : “During the summer of 
1952 Armour gave residents of the Portland, Oreg., market area coupons redeeim- 
able for 15 cents a pound on Armour Star frankfurters. The then average whole- 
sale price, including Armour’s, was 45 cents a pound and this coupon price reduc- 
tion brought the price down below cost, which the smaller packer could not meet. 
Armour did not renew this campaign because it acknowledged the campaign was 
illegal.” 

The facts: Armour carried on a sausage-promotion campaign in Portland, 
Oreg., in 1952. 

Armour has had a packing plant for the slaughter of cattle, calves, and sheep 
in Portland since 1941. A substantial quantity of the cattle slaughtered at the 
plant were the types utilized for sausage manufacturing. We did not have a 
sausage kitchen at Portland, but we sold sausage in the territory which was 
produced at another Armour plant. To provide consumers with a locally pre- 
pared, fresher sausage, and to better utilize the livestock of the area, we in- 
stalled in 1948, a sausage kitchen at a cost of over $500,000. Despite this invest- 
ment and the fact that national sausage consumption expanded spectacularly, 
the volume of our sausage sales remained rather constant. 

We were unable to get large retailers to stock our sausage products and 
consequently could not get our product to the consumer. Our kitchen was not 
being operated at an efficient rate of capacity, and we were losing money. The 
solution was to get our product before the consumer. To that end we adopted a 
universally recognized and regularly employed merchandising technique in the 
food business, i. e., distribute redeemable coupons to the consumer. This program 
or variations of it are commonplace in every food line today. 

In the year prior to the campaign we lost money on our sausage business; 
in the year of the campaign we also lost money, but we reduced the loss by 
over 50 percent. 

We estimate that prior to the campaign Armour sausage sales in this 
market were approximately 6.11 percent; during the year of the campaign, 14.34 
percent ; and in 1955, about 8.3 percent. 
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Armour never acknowledged that this campaign was illegal. The letter that 
Mr. Forbes promised to produce does not so state. The campaign was dropped 
for business reasons. 


(5) Dumping in Utah 


The testimony (Mr. McFarland, transcript, pp. 608-609) : During a few weeks 
preceding May 15, 1957, Armour and other packers sold pork loins in Salt 
Lake City and Ogden, Utah, at $3 to $6 per hundredweight under the Chicago 
National Provisioner market quotation, which is the Bible on prices. Armour 
dumped product in this area to exclude competitors. 

The facts: Between April 1, 1957, and May 28, 1957, Armour sold less than 
800 pounds of pork loins in Salt Lake City, Utah, and none in Ogden. Each 
sale was at least 1 cent or more over the National Provisioner price quotation on 
the day of sale. The sales and shipments occurred on April 4 and 5, 1957, and at 
no other time during the period specified. 

(6) Livestock pricing in Tcras 

The testimony (Professor McNeely, 1956, transcript, pp. 181-190) : Professor 
McNeely stated that Armour and Swift dominated livestock pricing in Texas 
and that their buyers exploited this position. His charge was based on the 
following premises : 

(a) Armour and Swift dominate the Fort Worth, Houston, and San An- 
tonio markets; 

(b) Together Armour and Swift purchase a high percentage of the re- 
ceipts at the Forth Worth market ; 

(c) Fort Worth hog prices are lower than prices at northern markets even 
though Texas is a deficit hog area; and 

(d) Livestock purchased outside of Fort Worth is purchased on the basis 
of a fixed relationship with the Fort Worth price. 

The facts: Armour has no arrangement or understanding of any type with 
Swift (or any other packer) respecting the purchase of livestock. 

The only reason for lumping the Armour and Swift purchases together is to 
deliberately reach a predetermined conclusion. 

Specifically : 

(@) Armour has no slaughtering plants at Houston or San Antonio, Tex., 
and does not regularly buy hogs at either of these markets. 

(b) Armour slaughters only a small percentage of the total Texas slaugh- 
ter and its percent has declined over the years. Table Il shows, by species, 
for the years 1947 through 1955, Armour’s percent of total Texas commer- 
cial slaughter. 


TABLE II.—Percentage of total Texas commercial slaughter done by Armour & Co. 


[Percent] 
| 
Year | Cattle Calves Hogs Sheep and 

| lambs 
e67....... 12.6 13.4 21.9 | 42.5 
1948 __ | 13.3 12.5 21.9 38. 2 
1949. ___. i Saal 10.1 | 12.4 21.2 34.2 
1950 : “oe 12.7 17.7 34.0 
1951 d 8.1 13.7 16.6 28.0 
1952 | 9.7 | 13.8 19.9 32.1 
1953 10.8 13.7 18.2 36.4 
1954. } 8.5 15.8 17.0 39. 7 

0 13.6 17.0 41.9 


1955 | 7 


(c) Hog prices at Fort Worth are consistently higher than prices at 
northern markets. Professor McNeely testified before this committee that 
Fort Worth hog prices are consistently lower than at northern markets, but 
in his careful work stated : 

“More hogs are shipped into Texas than are shipped out, which indicates 
that Texas hog prices are favorable relative to those paid in other areas” 
(p. 37) and “Currently hog prices in Texas compare favorably with prices 
in other States” (p. 48). (An Economic Appraisal of the Texas Hog Indus- 
try, bulletin 749, June 1952, Texas Agricultural Experiment Station, John A. 
Kincannon and John G. McNeely.) 
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Exhibit I attached shows that the top prices for packer hogs at Fort 
Worth on each Wednesday during the years 1953, 1954, and 1955 were con- 
sistently higher than the packer top paid on the same day at Omaha or 
Kansas City. 

(d) There were 4 posted livestock markets (Amarillo, Fort Worth, Hous- 
ton, and San Antonio) and 112 auction markets in Texas in 1955. Armour 
hog buyers buy at only 1 of these posted markets, Fort Worth, and at no 
auction markets except under the most unusual circumstances. 

(e) The hog price relationship between Fort Worth and the other Texas 
markets is normal and the result of competition. Again Profcessur McNevly’s 
published statements refute his testimony before this committee and destroy 
his premise : 

“Normal price differences at various markets are attributable largely to 
costs of shipping hogs between markets” (p. 38) and “Hog buying is nat- 
urally decentralized because of the lack of concentration of hog produc- 
tion, but keen competition tends to keep all types of markets close to the 
same prices” (p. 22). (An Economie Appraisal of the Texas Hog Industry, 
bulletin 749, June 1952, Texas Agricultural Experiment Station, John A. 
Kineannon and John G. McNeely.) 

(f) The United States Department of Commerce Census of Manufac- 
turers shows that in 1947 there were 115 meat-packing plants in Texas, and 
that by 1954 the number had grown to 153, an increase of 33 percent. Such 
case of entry into the business refutes any charge of domination in the pro- 
curement (or any other) end of the business. 

(7) Lamb feeding operations 

The testimony (Mr. Bein 1956 transcript, pp. 419-445) : Fed lambs owned by 
slaughterers are substituted for lambs offered for sale on the market when the 
latter are priced too high and this tends to depress the price of lambs to the detri- 
ment of producers and nonslaughtering feeders. According to the witness, feed- 
ing the equivalent of 5 percent of the total lambs offered on the market would 
affect the price of lambs. 

The facts: Detailed data respecting our feeding operations was given to the 
comunittee last year. 

From the figures submitted, you will note that feeding operations supply us 
With only a small percent of our slaughter—less than the percent which Mr. 
Bein, who attacked packer feeding, stated would permit market stabilization. 


(8) Landers Packing Co. 


The testimony (Mr. Landers 1956 transcript, pp. 293, 305-311): Mr. Landers 
testified that he went out of business in 1949. The summary of his (and Mr. 
¥orbes) testimony gave the following reasons for his going out of business; 

(a) Armour and others deliberately bid up the prices of sheep or lambs 
in Denver, or elsewhere, to drive competitors out of business ; 

(b) Armour took turns with others to bid up sheep or lamb prices; and 

(c) Other packers refused to slaughter lambs because of an understanding 
with Armour. 

The facts: Mr. Landers’ testimony that the above practices forced the Landers 
Packing Co., of Denver, out of business contradicts his sworn testimony (see 
pp. 363-66 of transcript in The Rath Packing Company, et ai., v. Ahnapee & West 
ern Railway Co., et al. (1. ©. C. docket No. 30,710) ) that unfavorable rail rates 
were the primary cause of his going out of business and if the rates were reduced 
he could successfully compete and would go back in business. 

(9) Market sharing 

The testimony (Representative Dixon and Professor McPherson 1956 tran- 
script, pp. 166-169, transcript, p. 64): “The meatpacking industry has a history 
of market sharing.” (Armour and Swift were specifically named. ) 

The facts: The charge that Armour collusively shares any livestock market 
with any other packer or group of packers is false. It is a charge that has been 
made repeatedly over the years and a charge that has never been proved when 
the packers were given a chance to defend themselves in court. 

The table appearing in the 1956 transcript (p. 166-A), using a 3-year moving 
average, shows that between 1932 and 1954 Armour lost 3 percentage points 
to Swift in its national cattle “position.”” When expressed in this manner this 
loss of position may appear insignificant. However, it is a tremendous and 
significant loss. It represents 191,541 head of cattle, which, based on our 1954 
averages, is equivalent to 102,243,130 pounds of dressed beef and a live cost 
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of $32,033,034. This is greater than the 1955 commercial cattle slaughter for 
the entire State of Utah or Mississippi. 

Annual averages—Figures and percentages based upon annual purchases, 
in and of themselves are meaningless. (Yet the table in the 1956 transcript 
uses a 3-year average.) The livestock market is a transaction market, an 
hourly market, or at most a daily market. The thousands of daily transactions 
cannot be projected to an annual basis and be meaningful. Annual figures 
and percentages fail to show the significant fluctuations that appear day by 
day at a particular price level. 

However, the actual facts show that even on an annual basis the relation 
of Armour’s livestock purchases, by species, to the combined purchases of 
Armour, Swift, Cudahy, and Wilson show significant and violent variations. 
Here are the facts: * 

Omaha—cattle and calves.—During the 26 years from 1923 to 1949, Armour’s 
percentage of the total purchase of Armour, Swift, Cudahy, and Wilson, fluc- 
tuated from a high of 42.7 percent in 1923 to a low of 31.9 percent in 1946, 
a range of 10.8 percent and a variation of 25 percent. 

Fort Worth—Cattle.—During the 11 years from 1939 through 1949, Armour’s 
percentage of the total purchase of Armour, Swift, Cudahy, and Wilson ranged 
from a high of 51.4 percent in 1939 to a low of 45.0 percent in 1948, a range of 
6.4 percent and a variation of 12 percent. 

St. Paul—Hogs.—During the 20 years from 1930 through 1949, Armour’s 
percentage of the purchases of Armour and Swift ranged from a high of 41.0 
percent in 1938 to a low of 34.6 percent in 1948, a range of 6.4 percent and a 
variation of 15 percent. 

Swift’s hog purchases at St. Paul for the year of 1949 were 1,251,098 head. In 
order for Armour to increase its percentage in relation to Swift by 5 percent for 
that year, it would have been necessary for Armour to increase its buy 161,822 
head, an increase of 23.7 percent of the number of head actually purchased by 
Armour in 1949. 

Daily Averages.—Only daily averages tend to have a significance. The only 
figures we have showing the relationship of daily purchases are for the Omaha 
market for 1940 and 1947. They completely disprove market sharing and are 
as follows: 

In 1940, Armour’s percentage of the daily buy of cattle and calves at Omaha 
of Armour, Swift, and Cudahy, fluctuated from a high of 59.0 percent on January 
19, to a low of 25.3 percent on August 19, a range of 33.7 percent and a variation 
of 57 percent. In 1947, Armour’s percentage of such daily purchase ranged from 
a high of 88.5 percent on April 19 to a low of 14.7 percent on January 17, a range 
of 73.7 percent and a variation of 83 percent. 

(10) Profits 

The testimony (Representative Dixon, tr. pp. 53, 64-66) : The meatpacking in- 
dustry is not a low profit industry and its results compare favorably with other 
industries. 

The facts: 

(a)The meatpacking industry has consistently earned less than other 
industries. 

The 30-year average (1925-54) net earnings for the industry were only 
ninety-five one-hundredths of 1 cent per dollar of sales. 

In 1955 meatpackers earned eighty one-hundredths of 1 cent per dollar of 
sales and 6.7 percent on net assets while all manufacturing companies 
earned 6.7 cents per dollar of sales and 15.0 percent on net assets. 

Tables III and IV compare the earnings of the meatpacking industry over 
the years with (i) other United States food processors, and (ii) all United 
States manufacturing companies. 








*The percentage figures which follow were computed from figures obtained from the 
records of the stockyards and were prepared in 1950, in connection with the defense of the 
antitrust suit (since dismissed) brought against Armour, Swift, Cudahy, and Wilson in 
1948. Since Armour does not have access to the records of other packers, these compari- 
sons, already in existence, are the only ones that we can make, 
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TABLE III.—Return per dollar of sales 


7 Ve 

| | 

| 1935-39 | 1940-44 | 1945-49 
average) average) average 


1950 1951 1952 | 1953 | 1954 1955 



































| 

All manufacturing costs | | | | 
} percent 6.2 5.0 | 3 7.7 | 6.2 5.4 | 5.3 5.9 6.7 
i Food processors excluding | | | | 
RONAE ee a nd ER ee 5.1 B6+--~8:4 3.3 avti- ae 

Basatpackers.................. -8 | 1.2 lL 8 | 6 | 4 7 4 ° 

| 1 | 
1 1937-44 average. 
TABLE IV.—Return on net assets 
1950 | 1951 | 1952 | 1953 | 1954 | 1955 
|_| |__| | 

All manufacturing costs__._.....percent_- 17.1 | 14.4 12.3 12.5 12.3 15.0 

Food processors excluding meat ----_----- : 15.4 | 11.6 10.0 10.9 | 11.5 11.7 
i NS RET SEE 6.4 5.5 3. 6.7 3.3 | 6.7 





(b) Within the industry the national packers consistently earn less than 
smaller packers. This is shown by table V. 


TABLE V. 





Earnings ratio per dollar of sales 








(Percent] 
9 Hour ae J hGe nel) Shp Oreeres 
Annual sales volume | 1955 | 1954 | 1953 1952 | 1951 | 1950 | 1949 | 1948 | 1947 
Alinco tne aan AM, ted, ae LAE. CL ee 3 a, ee ee 
Companies, over 15 million. -_-__- = Tee (1) 0.4 6.8 0.4 0.6 0.8) 05) 0.7 1.5 
Companies, 3 to 15 million bin Sviddies wea Cae a Ol! 6B «6B8 a8 1 had, dee | 1.3 1.7 
Companies, 144 to 3 million._................- 21.28 6 9 | 9 5 1.3 1.0|21.2 21.7 
Companies, under 144 million aseidacaes Hasenihcoteel La Rea ee Sai Pie. 
| | | 


1 Companies, over 100 million, 0.83 percent; companies, 15 to 100 million, 1.04 percent. 
2 Under 3 million. 


Now let’s look specifically at Armour. 

If Armour drove competitors out of business and then bought them up at 
bargain prices, or if it dumped at a loss in certain sections or seasons or 
otherwise exercised monopoly power it would only be for the purpose of obtain- 
ing long-term monopoly profits. Instead of receiving monopoly profits Armour’s 
realization has been considerably less than— 

(i) those of manufacturers generally, 
(ii) those of nonmeat food processors, or 
(iii) nonnational packers. 

Here are the facts: 

(1) Armour’s net profit from its combined operations for the 12 years 
(1945 through 1956) averaged only 0.63 cent per dollar of sales, and aver- 
aged only 5.65 percent on net worth. 

(2) Armour’s net profits from its food operations for these 12 years 
averaged only 0.04 cent per pound. 

(3) In no year during these 12 years did Armour’s profits from its food 
operations exceed 1.57 cents per dollar of sales or 0.42 cent per pound. 

(4) Armour’s profits from its nonfood operations for these 12 years have 
average only 4.61 cents per dollar of sales. 

(11) Size and domination of national packers, including Armour 

The testimony (Representative Dixon and Mr. Forbes, tr. pp. 538, 62, 182; 1956 
tr. p. 15): “* * * the meatpacking industry is heavily concentrated and has 
a high monopoly potential.” 

“TI think one of the greatest concentrations of economic power and one of the 
real monopolies and one of the real dangers to the free-enterprise system of this 
country exists today in the meatpacking industry.” 

The facts: The United States Department of Commerce Census of Manu- 
facturing figures show that in the 25-year period of 1929 to 1954 the number 
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of meatpacking establishments increased nearly 100 percent. Here are the 
official census figures : 


Table VI 


Number of 


meatpacking 

Year: establishments 
Tenens en ais rein wom gee ties cmos . 1200 
RN a a athe a. eins omens. Ce al et eee eee pramiuaterie es ae 

| SER ee 1] See eee istics atleast Si cl inns paging ian 1,223 
Se citi hibited tected ses Sgstek ica inaete Retin che oncettenc age saectsaieeisetandmaimanesecoeenaie Ss 
Des ne Seeaceniee na liceipiastheniaes Me eo cai epee ae See 

ee aks Siem amen erate sietoacs 2,153 
1954. (SP I eae i i il lel matiibainuigieaises ts cana 


Of as great significance is the fact that in the 11 years—1946-56—530 slaugh- 
tering companies and 238 meat-processing companies constructed new facilities. 

If Armour were monopolizing or driving competitors out of business and then 
buying their facilities at bargain prices Armour would show expansion at the 
expense of the balance of the industry. 

However, instead of expansion the facts are that Armour has lost position 
in the industry over the past 20 years. 

In 1936 Armour slaughtered 18.4 percent of all commercial slaughter, in 1955 
only 13.4 percent, a loss of 27 percent. Based on commercial slaughter for the 
1955 fiscal year, this loss represents approximately 2,271,521,773 pounds of live- 
weight slaughter. 

Our decline in federally inspected slaughter is even more drastic, we dropped 
from 24 percent in 1936 to 17 percent in 1955, a loss of 29 percent. 

Since the charge of monopoly power and its exercise was made mainly by 
witnesses from Western States our loss of position in those States is especially 
relevant. 

Table VII shows that our loss of position in the Western States ( Wyoming, 
Colorado, Montana, Idaho, New Mexico, Arizona, Texas, Utah, Nevada, Wash- 
ington, Oregon, and California) approximates our national loss. 


TABLE VII.—Percentage of Armour slaughter in Western States to total 
commercial slaughter in those States 





[Percent] 
Year Cattle Hogs Sheep and Year Cattle Hogs Sheep and 
| lambs | lambs 

1947 7.8 16.4 | 20.2 || 1952..........| 6.7 | 15.0 | 17.7 
1948 os 16.7 17.7 |; 1953. -| 7.0 15.2 | 19.3 
1949 ag 15.8 17.0 1954 } 6.3 14.5 19.3 
1950 6.4 14.4 17.1 || 1955 5.8 | 12.8 18.8 
1951 6.1 14.6 16.6 


In these Western States 150 new meatpacking establishments were erected 
between 1939 and 1954. 

Table VIII shows that in the entire United States and in the named Western 
States the percentage of total dollar volume of Armour’s food sales has declined 
in relation to total food sales. 
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TABLE VIII.—Armour & Co. and domestic subsidiaries—Statement showing per- 
cent of Armour per capita food sales to total food stores per capita sales in the 
States indicated and in the United States of America, in total 


Year 

State b ae *. sities ¥ oe. ian allel taal 

1951 | 1952 1953 1954 1925 
California . ab j 3. 38 3. 01 2.73 2. 61 2. 09 
Oregon 2. 79 3. 31 2. 48 2. 36 2. 25 
. Washington x 7. 28 | 5. 89 5. 63 5. 34 4.43 
New Mexico scnisaciagiast tl ty dace dabealiecis ta 3.10 3. 00 2. 54 3.01 2. 51 
Arizona ‘ os aniusakabeiies 4. 58 4. 49 3. 94 4.19 3. 32 
Utah 2 2. 21 1.72 1.27 1.88 1. 36 
Nevada 1. 95 1. 51 1.73 1.72 1. 54 
Idaho 2. 51 | 2. 20 2.14 1.99 2. 20 
Montana a ae ; 1. 67 | 1. 69 1. 29 1. 35 1. 50 
‘Total of above States ; deniers 3.73 3. 33 2. 99 2. 90 | 2. 39 
Total United States of America onion 5.14 4.74 4. 46 4. 37 1.14 


Since exorbitant profits and the inability of others to enter into or grow in 
the industry are the “universal earmarks” of the exercise of monopolistic trade 
practices and of monopoly power,‘ it is apparent that Armour is not monopolistic 
and has not engaged in monopolistic trade practices as charged. 


CONCLUSION 


For the reasons stated : 

(1) 8S. 1356 is unnecessary—the Secretary of Agriculture has policed the 
industry efficiently and, even though packers are not subject to the Federal 
Trade Commission, Congress has protected both the producer and the con- 
sulner with a triple-bareled enforcement system ; 

(2) S. 1856 is undesirable—under the existing law the Secretary of 
Agriculture has jurisdiction over all trade practices of an intrastate packer 
who purchases at a posted market; enactment of 8. 1856 could well free the 
selling practices of an intrastate packer from Federal regulation; 

(3) The charges that Armour and other national packers have engaged in 
monopolistic trade practices are false, and do not constitute grounds for 
enactment of 8S. 1356. 

Accordingly, Armour urges the rejection of S. 1356 and the enactment of the 
Dirksen amendment (volume 103, Congressional Record, May 20, 1957, p. 6416). 





*See Competition Among the Few, Prof. William Fellner (1949), p. 33; and A National 
Policy for the Oil Industry, Prof. E. V. Rostow (1948), p. 115. 
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Exursit I 


Comparative top prices for packer hogs for Wednesday of each week for 
1958 at the following markets 















































: a 
Date Fort Omaha Kansas Date Fort Omaha 
Worth | City Worth | 
\- enan S aan 
1953 1954 
GD BS ocdcsouqun 19. 25 18.00 | 18. 50 || June 2_-- am 26. 25 25. 75 
Bone, 4452...*- 19. 25 18. 25 18.60 || June 9____- 25.75 | 25.50 
ae 19. 75 18. 50 | 19.00 || June 16_.__- 23. 75 
ee 2 ~~ a. Se 18.75 | 19.10 || June 23_- | 24. 00 25. 00 
i eS yo, < ; 19.00| 18.50} 19.00 || June 30_- | 24.25 24. 50 
ey eee 20. 00 20. 50 | 20.75 || July 7 | 25.00 24. 00 
SS ae 21. 00 20. 50 | 20.50 || July 14 aoe 24.75 | 23.25 
Feb. 25....-- er 21. 25 ‘ f . 75 || July 21--_- 23. 00 | 22. 25 
Se nied ran comes | 21. 50 . 2 July 28. | 23.00 | 23. 00 
Mar. 11__.._____- 21. 25 5 || Aug. 4_-- | 23.00 22.75 
PED codseceae 21. 50 |} Aug. 11- 23. 75 23. 50 
OS 21. 25 Aug. 18 23.75 | 23. 50 
cea 21.00 | |} Aug. 25- | 23. 25 | 22. 25 
atin aac < 22. 25 | Sept. 1 a | 20. 50 20. 00 
Apr.15__..--------| 22.50 | || Sept. 8__- 20. 75 20. 50 | 
BG TB. 25d cee 24. 00 |} Sept. 15 Snel 20. 25 20.10 | 
DO DD a epticcenhe 23.75 || Sept. 22 ; 20.25} 20.25 
May 6 23. 75 || Sept. 29 i 20.25] 19.75 
May 13-- 24. 25 ; || Oct. 6._-- in 19. 75 19. 40 
OD ions .25 || Oct. 13 ee 19. 50 | 19. 00 
ar shanatnieeihe .75 || Oct. 20 : 20. 25 19. 00 
wee... S53. 5. 25 | .85 || Oct. 27 19. 75 18.75 
ca 7 
SaneIO.. scccemctil | SIS 3.75 || Nov. 3._-- | 19.50 19.00 
EET scscxastnan sei hiel 24. 75 .50 || Nov. 10 ‘ | 19.75 | 19. 00 
} yy eee 26. 00 5. 3: Nov. 17 | 19. 50 19. 00 
_ * fivamoteconl 26. 00 | d. ee 24 | 18. 75 | 18.75 | 
Ndi Scinna ss aiesere 26.25 | i. eet. it 18. 25 | 
ote 15. .6..02...-. 26. 50 | 26.25 || Dee. 8... ‘ 18. 50 | 18. 50 | 
nis eae rere 27.00 | 3.75 || Dec. 15... ; 18. 00 17. 25 
eee 25. 25 | | Dec. 22... 18.50 | 18. 00 
one 4 esi 22.00 | Dec. 29... a wit 17. 50 
BING: Tc. ck 24. 50 | 
Pe ee | 26. 00 | 1956 | 
SOs Hc dative tages 25. 25 
UN ccicnsinenin tne 24.75 | | Jan. 5...- ; 18. 50 17.75 
Ge O5504..3: 25. 25 | Jan. 12_.-. : 18. 25 | 17. 35 
BB cx costinn ates 26. 00 || Jan. 19_- 18. 59 17. 50 
Sept. 23__- s 25.75 | \| Jan. 26 zeae 17.75 17. 25 
a Pe arencetn ee a | ae Bae 17.75 | 17. 25 
et aoc | 23. 00 | f Feb. 9. 17. 50 | 17. Of 
+ 7) RCS 21. 50 22. 35 5 || Feb. 16__-- 17.50] 17.00 
on i se 21.50 | 21.65 || Feb. 23_- 17.50} 16.75 
ee, SS 20.00 | 20.25 || Mar. 2 | 16.75] 16.25} 
I nn ato mast - 20. 00 20. 40 Mar. 9 | 16. 25 16. 2! 
ROWSE Asie 20. 50 20. 25 20.40 || Mar. 16 ; 16. 50 | 15. 75 
ae 21. 25 21. 25 21.15 || Mar. 23. ‘ | 17. 50 | 17. 50 
Nov. 25..------ 22.25 | 23.00 | 22.75 || Mar. 30 | 17.59 
SE is siete 23. 00 23. 00 | 23.75 || Apr. 6 | 18. 00 18. 35 
— + oaaned = - = 75 = a 13 18.00 | 18. 00 
ata tel 24. 7! 23. 7! 24. 25 Apr. 20 | 17. 85 
NI I se cisesashiniacons re si 25, 50 25. 75 real | 17.00 17 00 
SIR ceissccdacemcnitensh | 26. 00 25. 50 25.75 || May 4 17. 50 | 17. 00 | 
|] May 11-- 17. 50 17.75 
1954 May 18_. | 18. 59 18. 25 
May 25 18. 25 | 8. 00 
ONS Ts renienenoe< | 24.75 26. 00 || June 1. 18. 50 3 50 
—= ‘ 26. 25 26.00 | | — : 19. 25 19. 50 
OR I sth nti ievsntiina 26. 25 25. 75 | | June 15 20.75 2). 50 
IED a5 doictvnincigie 26.75 26. 75 | ». 75 |] June 22 21 25 21 50 
a ee 26. 50 26. 25 | 26.75 || June 29 20. 00 19 
TN as isn ok 26. 25 26. 00 26.25 || July 6.... 19. 50 19.00 | 
OE BE iniemctincel 26. 75 26. 75 26.85 || July 13_..-. | 18. 50 | 19. 00 
Feb. 24_-- amore 27.00 26.00 | 26.00 || July 20... | 17.00 | 17. 50 
Mar. 3._._-.--- 26.50 | 25.75 25.75 || July 27_-.- | 18.00] 16.75 
Mar. 10 ohn . 26.00 | 25. 50 | 25.65 || Aug. 3 16. 50 | 15. 75 
EE ica wisiees 26. 25 26. 25 | 26.10 || Aug. 10 | 17. 00 | 17. 25 | 
= ae 27.00 | 27.00 | 27.00 || Aug. 17_- | 17.00] 17.59] 
Sc Acacieantour | 27. 25 26.75 | 26. 90 i Aug. 24-. | 17.00 | 17.00 
RC Fo isincens 27. 50 27. 25 27.25 || Aug. 31 17.00 16. 50 
BI Rs cetincttwicanss 28. 25 | 28. 00 | 27.85 || Sept. 7_- 17. 00 | 16. 85 | 
ON Bl ncn 5 28. 25 28. 25 | 28.40 || Sept. 14_- 17. 00 
ns BO coco 28. 25 27.00 | 27.25 || Sept. 21 | 16. 50 
May 5 : ~ 27. 00 26.25 | 26.60 || Sept. 28_- 16. 00 
May 12 at 7.50 | 27.10 | 27.10 || Oct. 5 | 15. 75 
may 19......-- 27.75 | 26. 50 | 26.75 || Oct. 12__- 5. 7 15. 00 
| ae 26. 50 | 25. 50 | 25.40 || Oct. 19__- | 15. 00 14. 00 | 


the year 


Kansas 
City 





25. 50 


23. 75 


24. 40 
24. 50 
23. 25 
22. 50 
23. 00 


23. 60 
23. 50 
22. 60 
| 19. 75 
21.00 
19. 75 
19. 85 
19. 50 
19. 35 
18. 65 
19. 25 
18. 50 
19.10 
19. 00 
19.10 
18. 60 





18. 00 
17.75 
18. 00 
18. 00 
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Comparative top prices for packer hogs for Wednesday of each week for the year 
1953 at the following markets—Continued 


























Date Fort Omaha Kansas | Date Fort Omaha | Kansas 
Worth | | City | Worth City 
| 
‘ % 
1955 | 1956 
| 
Oct. 26... | 14.15 13. 25 13. 49 | NGF Biccscewiosves 12. 25 11. 25 11. 25 
Nov. 2. 14.75 13. 50 13.75 i] OS a wre 12. 00 10.75 11. 00 
Nov. 9 14.00 12. 50 | 13.00 || Dee. 14_--. i 12. 00 11. 25 11. 25 
Nov. 16_- | 13. 00 12. 25 12. 65 | i abvcecses ase 11. 75 11. 00 11. 25 
Nov. 23 } 12. 25 11. 50 11. 85 | SEE rel a 12. 25 12. 00 11.75 
| | 





ANSWER By Swirt & Co., AN ILLINOIS CoRPORATION, TO CHARGES MADE BEFORE 
THIS COMMITTEE AGAINST Swirt & Co., THE PAGE REFERENCES OF WHICH ARE 
TO THE REPORT OF PROCEEDINGS 


(Mr. E. F. Forbes, president and general manager, Western States Meat 
Packers Association, Inc.) 


MONOPOLY 
Volume 1, pages 15 and 16 

“Mr. McHuau. Mr. Forbes, from your experience in the meatpacking industry, 
do you think that there is an undue or an excessive amount of concentration 
in the meatpacking field? 

“Mr. Forses. Yes; Ido. I think one of the greatest concentrations of economic 
power and one of the real monopolies and one of the real dangers to the free- 
enterprise system of this country exists today in the meatpacking industry. 

“Mr. McHuenu. Can you tell us the manner or the extent of this concentration 
in the hands of any groups of companies? 

“Mr. Forses. Well, you find the so-called Big Four national packers. 

“Mr. McHuenu. Will you name those, please? 

“Mr. Forses. That is Swift and Armour, Wilson and Cudahy. Those com- 
panies today slaughter and process approximately 50 percent of all of the 
livestock slaughtered under Federal inspection in this country. 

“Senator O’Manoney. What percent? 

“Mr. Forses. Fifty percent. We find that by adding 6 more of the national 
companies, making it the so-called Big Ten, that those 10 companies are slaughter- 
ing and processing approximately 77 percent of all of the meat and meat products 
produced in this country. 

“Senator O’MAnoNneEy. Could you give us the names of those other six large 
packers? 

“Mr. Forbes. Hormel, Rath, High Grade Food Products, Morrell, Oscar Mayer 
& Co., Dubuque Packing Co.” 


Answer 

This charge is not true. 

The 55 years of antitrust litigation brought by the Government against the 
meatpacking industry has proved the falsity of the charge. 

The net result of these 20 cases has been no finding of guilt in any criminal 
or civil case and only 2 injunctions issued, the last one 36 years ago, without 
evidence or court ruling that the defendants had violated any law. 

These 20 cases, which are specifically identified below,’ resulted as follows: 





1 United States vy. Swift & Company et al., 122 F. 529; United States y. Armour and Co. 
et al., 142 F. 808; United States v. National Packing Co. et al., F. A. L. 68; United States 
v. National Packing Co. et al., F. A. L. 69; United States vy. Cudahy Packing Co. et al., 
F. A. L. 70; United States v. Louis F. Swift et al., F. A. L. 11; United States v. Swift 4 
Company et al., F. A. L. 211; Secretary of Agriculture vy. Armour and Company et al., 
docket No. 19, Conclusion and Order of the Secretary of Agriculture of the United States, 
dated September 14, 1925; United States v. American Meat Institute et al., F. A. L. 621; 
United States v. Wilson & Co., Inc., et al., F. A. L. 627; United States v. The Cudahy 
Packing Company et al., F. A. L. 634; United States v. Armour and Company et al., 
F. A. L., 649; United States v. Swift € Company et al., F. A. L. 660; United States v. 
John Morrell & Co. et al., F. A. L. 673; United States v. St. Joseph Stockyards Company 
et al., F. A. L. 687 and 703; United States v. Swift & Company et al., F. A. L. 690 and 
774; United States v. Sherwood et al., F. A. L. 711; United States v. Swift € Company 
et al., F. A. L. 7836; United States v. Armour and Company et al., F. A. L. 737; U.S. v. 
Armour and Company et al., civil action No. 48 C 1351, U. S. D. C., Northern District of 
Illinois, eastern division, dismissed March 17, 1954. (The citation “F. A. L.” used 
refers to the volume entitled “The Federal Antitrust Laws” [January 1947 edition] some- 
times called the Antitrust Blue Book, printed by Commerce Clearing House from official 
records of the Antitrust Division, Department of Justice. 
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Cases 
Dey Wee eG I. ek a its aceite ins on se -- ee ath ean ts 2 
Directed verdicts of not guilty______-__-_-__-------- che Se Ee et a et ee OE 2 
Nolle prosequi (no prosecution) after a demurrer was sustained __ arserr ue 1 
Indictments dismissed for want of prosecution______._---_-_-------------- 2 
i cpa ew rn ch pe see 1 
Indictments dismissed on motions by Government__-__.---~-~~- 8 


Finding for the defendant and a dismissal in 1 case under the Pac ‘kers ‘and 

ha emda nmin d= 
Injunction issued on demurrer, May 26, 1903 
Injunction by consent on Feb. 27, 1920___._--_----------------- 
The most recent case, dismissed on Mar. 17, 1954__ 


Se 


Our most recent estimates of the position of Swift & Co. in the meatpacking 
field show that our company produced between 13 and 15 percent of the carcass 
weight of livestock processed in the United States as reported by USDA. We 
are the largest single company. We do not have an estimate for other com- 
panies, but feel that it is a safe estimate that the 4 largest companies combined 
would slaughter somewhere between 30 and 40 percent of the total for the 
country. 

The figures Mr. Forbes uses employ only the federally inspected slaughter 
as his basis for measurement, and this is an invalid comparison inasmuch 
as all firms compete very actively with firms that do not have Federal inspection. 

Considering the degree of concentration within the meatpacking industry as 
compared with that in other industries, Secretary of Commerce Sawyer made 
a report on December 1, 1949, to the Celler committee in which he found that 
of the 452 industries his study covered there were 150, or almost one-third, which 
had concentration ratios for the 4 largest companies of over 50 percent, while 
the ratio for “meatpacking wholesale’ was only 41.3 percent and that for 
“prepared meats” 29.5 percent. 

Secretary Sawyer’s report also gave similar concentration ratios for the first 
50 companies in various industries as well as the first 4, etc. It is interesting 
that the 50 largest meatpackers accounted for only 68.3 percent of value added 
as against a median of 90.5 percent for the largest 50 in other industries. 

In the opinion filed January 5, 1931, in the Supreme Court of the District 
of Columbia in the consent decree modification case, United States of America vy. 
Swift € Company, et al. (Eq. No. 37623), Bailey, J., said: 

“It is conceded that there is today no monopoly in the meatpacking industry. 
The parties have stipulated ‘that the individuals, firms, and corporations, en- 
gaged in the meatpacking business in the United States, to the number shown 
or which may be shown by evidence in this case, owned and controlled inde- 
pendently of each other, are in active competition with each other in the purchase 
of livestock and in the sales of their products in the various geographical 
localities and districts within the United States in which they respectively 
purchase and sell.’ ” 

The facts of absence of monopoly and the presence of competition in the 
meatpacking industry were affirmed by Mr. Justice Cardozo upon appeal of 
this case to the Supreme Court of the United States in United States v. Swift & 
Company (76 L. Ed. 999). 

The meatpacking industry is highly competitive. It is an easy industry 
to enter and no one has power to establish and maintain noncompetitive prices. 
Iiven the Federal Government could not do it under OPA and OPS. The indus- 
try’s record of moderate profits is evidence of keen competition. 


UNRELATED LINES 
Volume 1, page 17 

Mr. Forbes states that one of the injurious consequences of the alleged monopoly 
is that the larger national companies deal in lines unrelated to the meat busi- 
ness. He states: “* * * There may be times when these companies, if they saw 
fit, could sell meat at a loss, which would be ruinous to the company whose entire 
business was meat, and yet make up that loss in their meat business by profits 
from their other unrelated lines.” He alleges that Swift is in the ice-cream, 
cottonseed-oil, and leather business, and is one of the largest producers. 


Answer 


Swift & Co. is a diversified business. Our profits, as reported, are the profits 
of all enterprises. Obviously, we could not, practically or profitably, subsidize 
any livestock-slaughtering enterprise for any significant period of time out of 
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the earnings of other enterprises. Swift & Co. has chosen to diversify its activi- 
ties, but not for the purposes of subsidizing any one division out of the profits 
from another division. This is only good business practice, if we are to protect 
our stockholders from violent swings of the meatpacking industry. Our business 
is made up of many integral departments and divisions, handling meat and non- 
meat items, each operating to make a profit. This has always been our objec- 
tive, and it is absurd and completely erroneous to believe that there are certain 
operations of our business which subsidize or are subsidized by other operations. 

Swift & Co. does less than 5 percent of the total United States production of 
ice cream, based upon United States Department of Agriculture industry total 
estimates. In 1955 Swift & Co. crushed less than 10 percent of the total cotton- 
seed crushed in the United States, as reported by the United States Department 
of Commerce. Its leather division (A. C. Lawrence Leather Co.) does less than 
10 percent of the total leather business in the United States. All of these repre- 
sent only minor positions in these industries. 


PACKERS AND STOCKYARDS ACT VIOLATIONS 


Volume 1, pages 25 and 26 


Mr. Forbes states that there have been many types of programs instituted by 
the national packers in the sale of their products which have been in violation 
of the fair-trade-practices provisions of the Packers and Stockyards Administra- 
tion. 


Answer 
Insofar as Swift & Co. is concerned, we think this statement has no applica- 


tion. Swift & Co. has not engaged in any type of program in violation of the 
Packers and Stockyards Act. 


MERCHANDISING ARRANGEMENTS 


Volume 1, pages 33 and 34 

Mr. Forbes refers to a Swift & Co. “* * * exclusive arrangement with the 
Red and White Stores in Tacoma, a more or less loose chain with a central 
buying organization.” Mr. Forbes states: 

“This was in 1953, 3 years ago. In that case Swift & Co. made an arrangement 
with these stores, which were all small, practically one-man, meat markets in 
the Red and White Stores, in which, if those markets agreed to use their products 
exclusively, all of Swift’s products of the type that they purchased in that store, 
then Swift would allow them a price, for instance, on the fresh meat based upon 
the total tonnage purchased by all of the stores. It isn’t something like selling 
a total, a large sale to a company like Safeway, where it only requires one 
delivery to a central warehouse, but it meant that Swift was giving to these 
small stores a price where they have to deliver a half a beef or a lamb or a half 
a lamb to a small store, and they also agreed to aid in advertising and to furnish 
two salesmen to service those accounts exclusively and to assist those stores in 
their advertising.” 


Answer 


Our merchandising arrangement program with the West Coast Grocery Co. 
who sponsored the Red & White Stores was started in September of 1948. 
The Red & White Stores were asked to concentrate their purchases with Swift & 
Co., but there was no agreement to use our products exclusively and there were 
no stores participating in our program which did so to the exclusion of other 
suppliers. Under these merchandising arrangements, we agree to sell our mer- 
chandising customers as cheaply as we sell any customer, quantity, packaging, 
and service considered. The customer furnishes stores, newspaper ads, access 
to the consumer, personnel to handle the business, and mediums to advertise 
Swift’s products. These merchandising arrangements are available to all retail 
meat stores. Where there is such an arrangment with a national or local 
corporate chain or cooperative chain, normally there are a considerable number 
of individual outlets to which merchandising material and personnel assistance 
must be rendered. Under these conditions, a company representative trained in 
merchandising methods is made available to render the necessary assistance. 


Volume 1, pages 34, 35, and 36 


Mr. Forbes charges that Swift & Co.’s arrangment with the Red & White 
Stores was “* * * absolutely in violation of the Packers and Stockyards Act 
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and fair trade practices section and also the Robinson-Patman Act.” Mr. Forbes 
states that “* * * Swift feeling that they were perhaps subject to prosecution 
by the Government, particularly after we had gone to the Department of Justice, 
they discontinued the program. * * *” 


Answer 


The above charges are false, and that is confirmed by the fact that although 
Mr. Forbes states he complained to the Department of Justice and the Packers 
and Stockyards administration (pp. 35 and 37), no action was ever taken 
against Swift & Co. by those Departments. Mr. M. J. Cook, testifying before 
this committee (vol. 5, p. 374), said: 

“Mr. Forbes, as I recall, saw me only once in 10 years, other than on little 
social visits out in the country. 

“On that occasion he did file, I recall, an informal complaint, because he 
presented nothing to me in writing. We acted on that complaint, the trade 
practice section did, promptly.” 

The arrangement with the Red & White Stores was never officially discon- 
tinued. The West Coast Grocery Co. over the years permitted their Red & White 
Stores to withdraw because in the meantime they were operating a group of 
stores of the supermarket variety known as Shop Rite. Swift & Co. set up a 
program for the Shop Rite Stores in April 1955. We continued work with what- 
ever Red & White Stores were left during the period previous to our arrangment 
with Shop Rite. 

Mr. Forbes states that companies offered merchandising arrangements by 
Swift would agree to buy all of their output from Swift, which is not true. 


GIVEAWAY SALES 
Volume 1, page 39 


Mr. Forbes complains about “* * * a giveaway sale going on right now in 
California by Swift & Co. in which they are advertising in the meat papers 
with full-page ads that if you buy four Swift Premium chickens you will get 
a pullover cashmere sweater for a payment of $9.50, a sweater which retails 
for $19.50, and for a cardigan sweater $12.50 for that sweater which retails 
for $28.50.” 


Volume 1, page 40 


Mr. Forbes states: “* * * We will assume that Swift & Co. buy these sweaters 
at wholesale and they were marked up 100 percent. They still wouldn’t recover 
from the sale of the chickens and the cost of the sweaters for the price that they 
received for them. * * *” 


Answer 


We are currently using cashmere sweaters to promote the sale of [tender- 
grown] Swift’s Premium chickens. 

Sweaters are offered to the consumers through advertising, both newspaper 
and television, on point of purchase material used in the retailers’ stores, and 
on the wing tags that are affixed to each chicken. 

The premiums are self-liquidating as far as we are concerned—the consumer 
mails 4 tags to a post-office box in Chicago with the required amount of money 
($9.50 for pullover style—$12.95 for cardigan style). 

This is not a price reduction on chickens because the premium is self-liquidating 
(the amount of money paid by each consumer goes to the sweater company and 
pays for the sweater) and is used purely for promotional purposes. Any enter- 
prising manufacturer can do the same. 





AREA DISCRIMINATION 
Volume 1, page 41 

“Senator O’ManHoneEyY. If I understand your statement correctly, Mr. Forbes, 
it is that some of the big packers intentionally and deliberately institute cam- 
paigns to sell at low prices in one area below the level of the prices at which the 
same commodity is sold elsewhere or tied in with some giveaway which is not 
offered in another area? 

“Mr. Forses. That is right. 

“Senator O’MAHONEY. And thereby in one area making it impossible for com- 
petitors to exist. 

“Mr. Forses. That is right.” 
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Answer 


It is significant that Mr. Forbes cites no instance of such a practice except 
American Packing Co. at Ogden, Utah, concerning which he makes general 
allegations and which are answered below, and the cashmere sweater offer of 
Swift & Co., which has already been answered. 

We endeavor at all times to use methods of merchandising and promoting the 
sale of our products which keep pace with modern merchandising methods in 
other food lines. We feel this is necessary for our own success as well as the 
meatpacking industry as a whole. At no time do we sell products at low prices 
deliberately to make it impossible for competitors to exist. Market conditions 
and price levels differ in various areas of the country and, therefore, sales cam- 
paigns generally tend to be localized. 


AMERICAN PACKING CO., OGDEN, UTAH 
Volume 1, page 52 


“Mr. Forses. In the Salt Lake-Ogden area the prices and operations of the 
national packers who were in competition with the American Packing Co. which 
was a large integrated independent packing company, their continuous depress- 
ing of that market finally forced that company out of business. They lost so 
much money they couldn’t continue to operate so they leased their plant to Swift.” 


Answer 


Swift & Co. leased the American Packing Co. plant at Ogden, Utah, in 1949 
and acquired their business at that time. Later we bought the plant and equip- 
ment. We know of no evidence that American Packing Co. had been forced out 
of business by price-depressing actions of anyone. At the time of the acquisition 
of this business, Swift & Co. was a very small factor in that area, and the business 
was acquired only after the American Packing Co. plant had been unsuccessfully 
offered for sale to a number of other packers. 


OGDEN GRADING ORDINANCE 
Volume 1, pages 56 and 57 

Mr. Forbes states that national-brand advertising by large packers was being 
used to the detriment of independent packers at Ogden, Utah. 

* ok oe * * ou ae 

“Swift came in there and put on an intensive advertising campaign over tele- 
vision, over radio, in the newspapers, and promoted their premium and select 
brands, which is the equivalent of U. S. Choice grade and U. 8. Prime grade. 

“And they had very soon taken almost all of the business from those two 
packing companies because they could not combat that kind of continuous 
expensive type of advertising campaign. 

“They were forced to go to the Ogden City Council and have an ordinance 
passed requiring the grading of all beef and veal and lamb sold in that city 
to be federally graded. Then when Swift had to compete on an equal basis 
with the U. 8S. grade, those people were able to recover practically all of the 
business that these people had lost to Swift, because of his ability to stand 
the terrific cost in promoting his nationally advertised brand in that area 
which they could not combat but the United States grading stamp did give 
them the power to combat it.” 

Answer 

These statements are almost wholly incorrect. Ogden, Utah, Ordinance No. 
331, pertaining to fresh-meat dealers and slaughterers and providing for Federal 
grading was passed September 6, 1949. Swift & Co. had no intensive advertising 
campaign in Ogden, Utah, promoting our Premium and Select brands in 1949 
and 1950. In 1949 there was national magazine advertising. The newspaper 
advertising nearest to Ogden was in Omaha and Denver. Prior to the acquisi- 
tion of the American Packing Co., Swift & Co. was a very small factor in the 
Ogden area. The board of health in Ogden sponsored the grading ordinance 
to control epidemics and to prevent fly-by-night operators from selling a poor 
line of meat as “good.” 

FEDERAL MEAT GRADING 


Volume 2, pages 70, 71, and 72 


“Mr. Forses. * * * The national packers have a very well-organized campaign 
to have Federal meat grading eliminated. I debated the question at the Na- 
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tional Cattlemen’s convention in January at New Orleans with Mr. Roscoe 
Haney, of Wilson & Co., chairman of the American Meat Institute’s beef com- 
mittee; and I debated that question with Mr. Garland Russell, the head of 
Swift & Co.’s lamb department and the chairman of the institute’s lamb com- 
mittee, at the National Wool Growers convention at Fort Worth, Tex., in 
February. 

“The tendency in packer grading is that when the demand exceeds a particular 
grade, the tendency is to upgrade the next grade in order to fill those orders; 
and in that case, you are defrauding the public, because you are putting 
on a brand in which the meat is, under normal circumstances, where there is 
an ample supply of the upper grade, you are substituting an inferior quality.” 
‘ 


Volume 2, page 77 


“Mr. Forses. Well, they have only come out in the open with this campaign 
this past winter. 

“Just about the middle of May, we had a meeting of the producers of lamb, 
feeders of lamb, the large packers, the smaller packers, some of the largest chains 
handling lamb in this country, such as Safeway, National Tea, American Stores, 
First National Stores of Boston, their head lamb buyers or their meat buyers 
were all there at that meeting, and we were discussing changes in the Choice 
grade of lamb.” 


Volume 2, page 78 


“One of those men was Garland Russell, the head lamb buyer of Swift, who 
also stated that the American Meat Institute was opposed to Federal grading 
on the same grounds that they were; and the other man was the president— 
I do not recall his name just now—he was either president or vice president 
of the National Lamb Feeders Association, who also stated that they were 
opposed to the Federal grading of lamb and were not interested in any change.” 
Answer 

Swift & Co. has no campaign against Federal meat grading. Swift & Co. 
feels that Federal grading results or tends to result in the lowering of prices 
on a given grade of meat and has taken that position publicly on a few occasions. 
Packers and other manufacturing concerns have developed trademarks to identify 
the “character” and origin of the products they produce. The consumer recog- 
nizes those qualities which she or he prefers and can select the product by that 
trademark. 

In our business we recognize that each piece of meat we process has an 
intrinsic value, that value varies with the customer. What may be desirable 
to one customer may not satisfy another. It was because of this that we grad- 
ually began to identify our meat with our trademarks—now commonly referred 
to as brands. We have a personal and financial interest in making sure that 
our customers get from us the weight, kind, and distinctive type of product that 
they prefer. 

Government grades by necessity tend to put meat in a standard-goods class, 
The character of the firm is lost and the customer has no freeedom of choice in 
the selection of the product. Government grading, because of its rigid standard- 
ization, cannot recognize the intrinsic value of the product graded. 

Government grading tends to destroy the incentive of any manufacturer or 
processor to produce anything better than the minimum standard that is 
acceptable within the Government grading specifications. The processor has no 
opportunity under Government grading to identify to the consumer either the 
“character” of the product that he produces or the character of the firm which 
is doing the selecting and processing of the product. 

These factors, namely the inclination of the processor or manufacturer to 
produce a product which will meet only minimum acceptable specifications of a 
grade and the lack of incentive to produce a better and more acceptable product 
probably results in a lower return to the producer. 


BLACK MARKET 
Volume 2, page 84 

Mr. Forbes states “* * * that black market, to a great extent, was caused by 
national packers, who pulled out of certain areas where they were the sole 
suppliers, almost, and took their meat to other markets where they could receive 
a higher price, and thereby set the stage for these people to go into the killing 
business, either under a tree or in a barn, until they could get some kind of a 
slaughterhouse to slaughter in.” 
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Answer 

This is another example of the flagrant disregara of the truth by Mr. Forbes. 
He cites no specific case or company. During this period Swift & Co. was 
operating under Government price controls. The Government established price 
levels for every area in the country and Swift & Co. distributed their products 
as equitably as it was possible to do so. Swift & Co. at no time pulled out 
of areas as alleged and took our meat to other markets where we could receive a 
higher price. 

AGRICULTURAL RESEARCH MEN 

Volume 2, page 93 

“Mr. Forses. Well, the National Packers have representatives who are sup- 
posed to be liaison men and producers, contact men. Swift, I believe, calls their 
service their agricultural research service. * * *” 

“So that they have the opportunity to carry on their campaign, and I suppose 
disseminate their propaganda that Federal meat grading is bad for the livestock 
producer.” 


Answer 

Neither Swift & Co.’s agricultural research men nor any other Swift employes 
are conducting a campaign to destroy Federal grading. Swift & Co. has en- 
deavored to point out to livestock producers the fundamental reasons why it is 
our firm belief that Federal meat grading results in a lesser return to the 
producer for his livestock. 


SOUTH AMERICAN PLANTS 
Volume 2, page 100 

“Mr. Forses. * * * Swift and Armour and Wilson operate plants in Argentina. 
They have a total of 10 plants in South America owned by the 3 national packers.” 


Answer 


Swift & Co. owns and operates no plants in Argentina and has no plants 
whatsoever in South America. 


INTERNATIONAL PACKERS 
Volume 2, page 101 


“Mr. Forses. * * * I know that the International Packers, who are a sub- 
sidiary of Swift & Co., shipped into California 250,000 pounds of processing beef, 
boneless beef, and 40,000 pounds of boned lamb legs * * *.” 


Answer 
International Packers is not and never was a subsidiary of Swift & Co. 


GEM STATE PACKING CO. 
Volume 2, page 114 

“Mr. Forses. Yes sir, they (Swift) bought the Gem State Packing Co.” 

“Mr. McHucu. How large a packing company was that?” 

“Mr. Forses. It was a packing company which did not do any processing. They 
slaughtered only, and we were ut a loss as to why Swift & Co. would buy such a 
company When they had a plant a short distance away at Ogden, the American 
Packing Co.” 

Answer 

Swift & Co. purchased an idle plant owned by Gem State Packing Co., Boise, 
Idaho, August 31, 1955. Gem State had discontinued their operations on May 
1, 1955, 4 months before the plant was purchased by our company. We purchased 
the idle plant after unsuccessful efforts were made to sell the plant to other people. 

Swift & Co. had packing-plant facilities in Spokane until March 1955. It was 
necessary to close this operation at that time because the plant was old and 
required modernization if it was to be kept in operation. The expense of this 
rehabilitation was too great and the facility was therefore closed. 

This left us without packing-plant facilities in the area and when the vacant 
Gem State Packing Co. was offered to us the purchase was made. During the 4 
months between the closing of the plant and Swift & Co.’s purchase of it the 
business of the plant had been absorbed by competition. 

There is and continues to be considerable competition in this part of Idaho. 
There are 6 other packing plants within a 35-mile radius of Boise, including among 
others the King Packing Co. (Safeway) at Nampa, the Pine Packing Co., Tdaho 
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Packing Co., Wells-Davis, and others. Alli of these compete for business in the 
Boise area. 
CONCENTRATION—SHEEP INDUSTRY 


Volume 2, pages 121 and 122 


“Mr. McHvuau. Mr. Forbes, do you find that there is any larger control exercised 
by the four large packers or the major packers in the lamb business than in any 
other portion of the meat industry ? 

“Mr. Forses. Yes; I think the four larger companies have a greater monopolis- 
tic control in the sheep market than they have in some of the other livestock 
classifications. 

“Now the 4 large packers, or the 2 largest packers, Swift and Armour, last year 
those 2 companies alone killed approximately 58 percent of all the sheep. 

“When you add to those Wilson, Hormel, Morrell, Rath, Hygrade, Cudahy, 
Oscar Mayer, and Dubuque, you find that those 10 companies processed 78 percent 
of slaughtered—78 percent of all the sheep slaughtered in the United States. 

“Even the 2 larger companies, give any 2 companies in any industry 58 percent 
of the business and they will just about control that industry. 

“Now they have such a control that an ability to raise and lower the market 
in any area of the country can absolutely destroy any independent packer who is 
in competition with them on lamb. 

“Their buying power alone, they can raise or lower a market. They can go in 
and raise a market with their buying power or they can stay out of the market 
and drop it. And in doing so, if an independent packer has bought at a certain 
price, they can stay out of the market and see that price drop, and then purchase 
the sheep at a lower price, so that their dressed product costs far less, and they 
sell it on the market and cause this loss to the independent packer.” 


Answer 


At every point where we buy live lambs and sell dressed we know that we 
encounter very active competition from numerous other buyers and sellers. 

We do not have any information regarding competitors’ slaughter. We are 
confident, however, that any seller of live sheep and lambs has readily available 
to him a number of choices as to buyers of his animals and that we have to 
compete actively to secure our supplies. The same is true in the sale of dressed 
lambs. 

LANDERS PACKING CO., DENVER 
Volume 2, page 123 


“Mr. McHueGu. Mr. Forbes, can you tell us of any cases where because of their 
great volume of lamb purchases they have been able to manipulate prices in such 
a way as to harm competition.” 

“Mr. Forses. It is my understanding that that is exactly what happened to the 
Landers Packing Co. in Denver which is now owned by Wilson & Co. 

‘That they would raise or lower live or dressed markets at will until they broke 
that company, and then the plant was bought for far less than its real value by 
Wilson.” 


Answer 


Mr. Landers testified at Chicago, Ill., in the Rath Packing Co. case on March 
19, 1952, that his problem was one of freight rates and that he believed he could 
compete favorably if he secured the desired freight-rate reductions. 

In The Rath Packing Company, et al., Complainants, v. The Ahnapee & Western 
Railway Company, et al., Defendants, Interstate Commerce Commission docket 
No. 30710, et al., which was an action to secure the reduction of freight rates on 
dressed lambs to the East, pages 263, 364, and 366 of the stenographers’ minutes, 
Columbia Reporting Co., official reporters, the following testimony appears: 

“Question. Is it your considered opinion that if you had had a freight-rate 
adjustment of approximately this hundred dollars a car you spoke of you could 
have stayed in business? 

“Answer. Yes, it is. 

“Question. Why do you say that? 

“Answer. I say it, first of all, because of the fact that a hundred dollars per 
car would have been approximately $90,000 in 1948. In addition to that it would 
have meant an increased production in our plant, with a subsequent reduction 
of unit cost which would have made a difference in our operating statement at 
the end of the year. 
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“Answer. Our freight differential is approximately a hundred dollars on 
$275.60 a car. We Start out with approximately a hundred dollars more to pay. 

“Question. That is in relation to Chicago? 

“Answer. That is right. 

“Question. Do you feel that if the railroads or the Commission were to make a 
downward adjustment in freight rates that you could continue in business and 
possibly get back into your own operation? 

“Answer. From a personal viewpoint I would say definitely “Yes,” that if the 
rates are reduced so that the spread over Chicago is reduced I believe that we 
can compete favorably and we would go back in business. 

“Question. Would you like to? 

“Answer. Yes, I would.” 


Mr. W. K. McPherson, professor of agricultural economics, University of Florida 
MARKET SILARING 


Volume 2, pages 166 to 168 

Mr. McPherson was shown a tabulation prepared by the committee staff 
entitled “Swift and Armour Cattle Slaughter as Percentages of Their Total 
Jattle Slaughter Compared With Earnings” from 1931 to 1955 and was asked to 
comment on it. 

“Mr. NEVILLE. What would be your conclusion, if you have one, Professor, on 
the uniformity of percentages of the two firms over these years? 

“Mr. McPuerson. If I were to look at the chart, I would think Swift would 
have gone up to 65 or 70 percent. I mean, that is the way I would evaluate it. 

“Here is a company that has much better earnings than the other company, 
and I think they would have expanded their market, yes, their operations.” 
Volume 2, pages 176 to 178 

Mr. McPherson refers to the material on market sharing prepared by William 
H. Nichols and published by him in an article entitled ‘Market Sharing in the 
Packing Industry” in the Journal of Farm Economics in 1940 and comments 
on tabulations taken from Professor Nichols’ book in regard to the purchases 
of hogs at St. Paul and cattle and calves at Omaha. 

On page 17, Mr. McPherson states: “Well, you would not expect that degree 
of constancy between the percentages in a highly competitive market and a 
market which would meet the requisites of pure competition. 

“T mean, this would indicate to me that these firms had either come to the 
conclusion that they could optimize their profits by maintaining just about this 
amount of business independently, or else they did it in collusion with each 
other. 

“In other words, there had to be some—it would seem to me like it either had 
to be rationalized by the firms that, ‘This is our position,’ or collusion. I would 
not argue there was evidence of collusion, but it could well be.” 

Answer 

The table referred to is misleading in that expression of slaughter percentages 
as 3-year moving averages minimizes the variations. 

This is the old familiar charge that Swift and Armour agree on the percentage 
of their cattle buy which has been made over and over again. Market sharing 
has been alleged in 8 out of 20 antitrust cases brought against the meatpacking 
industry and the Government has failed to prove it in a single case; 3 or these 
8 cases were tried and the verdict of the jury was not guilty; the other 5 were 
dismissed by the Government. The Government has failed to show it existed in 
a single case. We do not keep a record of the buy of any of our competitors. 


Mr. John G. McNeely, professor of agricultural economics and sociology, 
Texas A. and M, College 


TEXAS LIVESTOCK PRICES 


Volume 2, pages 181 and 182 
Mr. McNeely charges: 


* * * & * * * 


“One, that Swift and Armour are in a position to dominate the livestock 
pricing in Texas; 
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“Two, that individual buyers for Swift and Armour are in a position to exploit 
the advantages given to them by this dominant position ; and 

“Three, that the Packers and Stockyards Administration is not in a position 
to do anything about it.” 


>» * * * * ca + 


“Swift and Armour slaughter high percentages of the total Fort Worth re- 
ceipts. This percentage varies by years and by species but includes about 
nine-tenths of the pigs, three-fourths of the sheep, and about half of the cattle 
and calves.” 


Answer 


Swift and Armour do not dominate the market in Texas and in fact are in 
active competition with each other. It would appear that Mr. McNeely falls 
into the basic error of interpretation of the facts by assuming that prices in the 
Texas markets are wholly determined by local competition and not at all by the 
ever-present competition from the outside, including order buyers. He assumes 
that a smaller number of buyers, regardless of slaughtering capacity repre- 
sented, automatically means little competition. Obviously the market for 
Fort Worth hogs is related to the market for pork products there and the 
market for cattle is related to the market for beef in the Fort Worth area. 
These in turn reflect the markets at alternative sources of supply. Any time 
the Fort Worth live market works below market levels in other sections of 
the country, livestock will tend to flow away from the Fort Worth market which 
will soon strengthen that market through lighter receipts. 


COUNTRY BUYING 
Volume 2, page 187 


Mr. McNeely states that there are any number of buying stations in Texas 
where hogs are bought every day by some buyer who is buying for either Swift 
or Armour on a fixed relationship with Fort Worth and these supplies pass 
directly from that buying station to the Fort Worth market. He further 
States that very few hogs are actually sold on the Fort Worth market, yet most 
other hog purchases are based on Fort Worth prices directly or indirectly. 
Answer 

Mr. McNeely is charging that through country buying activity in Texas, hog 
receipts at Fort Worth stockyards are being restricted. Reduced receipts at 
Fort Worth certainly would not tend to lower live hog prices in Texas. Live- 
stock prices are determined by competition of all buyers at terminal markets 
and elsewhere, including large packers, small local packers, and order buyers. 
Actually, Fort Worth hog prices have rather consistently been higher than some 
of the Corn Belt hog markets. 


FORT WORTH BUYING 
Volume 2, page 193 


Mr. McNeely states: “* * * there is a tendency where Swift and Armour 
are the major buyers, for one buyer to go down one alley, the other buyer goes 
down another alley, there is a tendency for them not to compete actively with 
each other. * * *” 

Answer 

The stockyards commission salesman selects the buyer that he feels will pay 
him the best price on that particular day. He shows his livestock to that par- 
ticular buyer. Naturally when one buyer is in an alley trying to buy the live- 
stock, competitive buyers are not there. In all probability some other com- 
mission salesmen have selected the competitive buyers and are trying to sell 
them the livestock in their alley. If the livestock is not sold to the first buyer, 
then it is offered to the second buyer and to any others who may care to bid 
on it. 


af 


MARKET SHARING 
Volume 2, pages 205 and 206 
Mr. McNeely comments on the exhibit prepared by the Department of Justice : 


“Cattle Purchases at Fort Worth by the Defendants Swift and Armour for 1934 


to 1945,” which was first introduced in connection with Mr. McPherson’s testi- 
mony. 
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“Mr. McHuen. Would this appear to be a normal purchasing record in a com- 
petitive market? 

“Mr. McNEELY. NO, sir. 

“I would say it would be impossible to attain that record strictly on a chance 
basis.” 


Volume 2, pages 207 to 208 


“Mr. McHueu. If you look at the column showing total receipts for those years, 
would you tell us what variations there appear to be between those receipts? 

“Mr. McNEELY. Of the two firms? 

“Mr. McHuenu. Yes. 

“Mr. McNEELY. Well, the receipts, of course, are just as closely coupled as the 
percentages. 

“That would necessarily have to be true, so that you find, on the other hand, 
though, that there is considerable variation as far as overall numbers are con- 
cerned. 

“For instance, in the first year they each bought 117,000. The next year one 
bought 181,000, the other 185,000, each of them going up about 70,000. 

“The next year one buys 169,000, the other 166. 

“The next year each of them goes up 50,000 to 216,000 each. 

“The next year they both drop 50,000 to 152,000 each. 

“The next year they each drop about another 50,000 to 109 and 102, respec- 
tively. 

“The next year they both drop again. Then they rise together year by year 
or drop together year by year throughout the period. 

“It is a remarkable record. 

“Mr. McHuen. Would it be your opinion, Professor, that such a purchasing 
record would be the result of some sort of agreement, either express or implied, 
between these companies? 

“Mr. MCNEELY. It would appear so. 

“Mr. McHvuan. Do you think it could be explained for any other reason? 

“Mr. McNEELY. It could not be explained in any other way, because if each 
of them were obtaining their full capacity year after year, then the figures would 
be the same year after year. 

“If they were constant or if they were constantly increased as supplies in- 
creased, and so on, you might say it could happen under competitive conditions. 

“But when they rise together and fall together exactly uniformly in indi- 
vidual years, I don’t believe that such a circumstance could be accounted for 
under competitive conditions, because, as was pointed out earlier, one of the 
firms has been much more successful than the other profitwise, and could have 
been in position to exploit this advantage to gain an increasing share of the 
market, perhaps, if it cared to do so. 

“Mr. McHucu. Wouldn't it be particularly true that in years where you have 
low runs far below the capacity of either of the plants you would expect rather 
sizable variations in their purchases? 

“Mr. MCNEELY. Yes, sir; you certainly would, if they were competing actively 
for those supplies.” 

{nsiver 


This is the old familiar charge that Swift and Armour agree on the percentage 
of their cattle buy which has been made over and over again. Market sharing 
has been alleged in 8 out of 20 antitrust cases brought against the meatpacking 
industry, and the Government has failed to prove it in a single case. Three of 
these eight cases were tried and the verdict of the jury was “Not guilty.” The 
other five were dismissed by the Government. The Government has failed to show 
it existed in a single case. We do not keep a record 6f the buy of any of our 
competitors. 


Ur. Chris Finkbeiner, President, National Independent Meat Packers Associa- 
tion, Litele Rock, Ark. 


MERCHANDISING ARRANGEMENTS 
Volume 3, page 223 
In regard to merchandising arrangements Mr. Finkbeiner testified in part 
as follows: 
“The purpose of these representatives is to coordinate the activities of a 
company in that group of stores. 
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“For example, to coordinate the activities of a national packer in that group 
of stores. 

“Now, the purpose and the intent of the so-called merchandiser in these group 
of stores is admirable, and it is a wonderful idea, and it is good. But what they 
are supposed to do and what they end up doing is something else.” 


Volume 3, page 224 


“Mr. FINKBEINER. Well, it ends up that these merchandisers, so-called, become 
meat buyers, and that they actually are very instrumental in the purchasing 
of the meat products. 

ok * * ck * * * 

“And they actually see the prices and the quotations of other packers.” 

Volume 3, page 225 


“Senator O’MAHONEY. Well, then, you leave me with the impression that some 
packers hire merchandisers whom they send into distributing stores, and although 
they are the employees of the packers, the work that they do in the stores tends 
to divert the purchase, the purchasing power, of that distributing store to the 
particular packer who hires the merchandiser; is that what you mean? 

“Mr. FINKBEINER. That is correct.” 

Volume 3, page 229 


“Mr. FINKBEINER. Well, the names of the people that I had lunch with and 
talked about this are Mr. Ollie Jones and Mr. Holmes, of Swift & Co.; and Mr. 
Specht, the president of Armour & Co. I was treated very graciously. In fact, 
Mr. Jones is the president of the old No. 1 Club of Rotary, and I sat at the head 
of the table with him, and we had a wonderful time discussing this subject. 

“And in his opinion, and in the opinion of his counsel, and in the opinion of the 
Armour people, what they are doing is not in violation of or, let me say this, is 
not improper procedures; but in the opinion of quite a few of the other national 
packers and in the opinion of the National Independent Meat Packers Associa- 
tion, they are improper procedures,” 

Volume 8, page 231 


“Mr. FINKBEINER. All right, Senator, here is what did happen: 

“You hand a man a price list each week, and this man, this merchandiser, 
actually gets, in time he becomes a fellow that more or less looks over the price 
list and checks it. 

“Now, if you, for example, have something that is very low, why, he will say, 
‘We will buy this from him, and here we will take all of this.’ 

“In other words, they just take what they would like, and then they just mete 
out a little here, and here, and here. Now, that is happening. 

“That is not what is going to happen. That is what is happening, and we 
have reports from any number of the States where that practice has actually 
taken place. 

“Senator O’MAHONEY. Well, in just a few simple words, what you mean is 
that the packer who employs the merchandiser turns the business toward the 
packer and away from his competitors. 

“Mr. FINKBEINER. Yes, sir.” 


Volume 3, page 2388 


“Mr. NEVILLE. Is it not a fact, Mr. Finkbeiner, that in the final analysis, this 
gives the Armour or Swift & Co. first refusal on the meat business in these 
stores? 

“Mr. FINKBEINER. That is exactly right, and that is a perfect way to say it. 
They get first refusal on everything. 

“That is what I have been trying to say, but I never—that is a good way to 
put it.” 


Volume 3, page 239 


“Mr. FINKBEINER. It is a common practice in the meat industry to have sales 
representatives call on stores and solicit their business, and then send those 
orders back to the supplying unit. 

“If a group of stores, such as, well, any group that has 15, 20, 10 stores that do 
a sufficient amount of business to warrant 1 man calling on just that group of 
stores, then there is nothing wrong with it. If he calls on them to solicit their 
business and to help them in what way he can, that is normal good selling and 
merchandising procedures. 
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“But when that man actually has a desk in the offices of this group of stores 
and becomes the incognito meat buyer for that group of stores, then that is 
unfair trade practices or improper procedure.” 

Answer 

Many progressive food companies today devote considerable time and analysis 
to modern merchandising techniques in the promotion of food products. Some 
of them have merchandising men who work with both wholesalers and retailers 
to further the sale and consumption of their products. Swift & Co.’s view is 
that merchandising methods for meat should keep pace with merchandising 
methods in other food lines. We feel that this is necessary for our success as 
well as the meatpacking industry as a whole. This company, for many years, 
has conducted research in the field of merchandising meat at retail. For several 
years we have had a program for disseminating the results of this research to 
retail meat dealers. The program has not been confined to chains. It has been 
available to all retail meat customers. 

This program is primarily educational. Some of the things included were 
improved methods of advertising and displaying meats for sale; methods of 
cutting, wrapping, and packaging meats to best advantage; information and 
material regarding grading of meats; cooking demonstrations; importance of 
selling meat, a highly perishable product, while it is in prime condition; and 
instructions in making cutting tests to enable dealers to determine their cost 
of individual retail cuts. 

Under the merchandising agreement, the company, through its trained per- 
sonnel, makes available advertising material, mats, market information, training 
courses, and advice as to cutting tests, care and control of meat shrinkages, 
cutting, wrapping, packaging, advertising, merchandising, and display. We 
agree to sell our merchandising customers as cheaply as we sell any customer, 
quantity, packaging, and service considered. The customer furnishes stores, 
newspaper ads, access to the consumer, personnel to handle the business, and 
mediums to advertise Swift products. 

These merchandising arrangements are available to all retail meat stores. 
The company endeavors to interest as many retail meat dealers as possible in the 
assistance available under such an arrangement. Where there is an arrange- 
ment with a national corporate chain, a local corporate chain, a cooperative chain, 
or a voluntary chain, normally there are a considerable number of individual 
outlets to which the program material and personnel assistance must be 
rendered. 

Under these conditions, it is possible to make available a company representa- 
tive trained in this field to contact the individual retail outlet and to render the 
assistance necessary. However, the same type of assistance and material is 
available to all retail meat stores from the full-line company salesman operating 
in his particular locality. From the specialized information which is furnished 
all merchandising jobs, the retail meat stores should be able to perform better 
merchandising jobs in their meat operations which should result in a volume 
of satisfied customers. 

Our merchandising men, of course, hope that the customer buys from Swift, 
but they do not act as buyers, incognito meat buyers, or headquarter with buyers. 
Furthermore, there is no agreement that any of these stores buy exclusively 
from Swift. 

UNINSPECTED MEAT PRODUCTS 


Mr. Finkbeiner states that it is an unfair or improper procedure to sell unin- 
spected products under the same price and style of packages as inspected 
products. 

Volume 8, page 255 


“But I am saying this; that their products that are made in a lot of their 
branch houses are not of comparable quality to the ones that are made in their 
regular processing units.” 

Volume 3, page 256 

The following question and answer appears: 

“Mr. McHuen. Mr. Finkbeiner, are you saying that the product which is sold 
through the local branch house by the large national packers is sold at a lower 
price than the price at which this type of product is sold by them in interstate 
commerce ? 

“Mr. FINKBEINER. Yes; I think the facts will prove that.” 
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Answer 


It is true that certain of Swift & Co.’s products are sold under the same price 
and style of packages whether the plants producing them come under Federal or 
local inspection. However, the M. I. B. inspected products bear the inspection 
legend and the products produced under city and State inspection bear the 
appropriate legend for the applicable inspection. We make no representation 
in our advertising in regard to meat inspection and the mere fact that the 
packages and trademarks used are the same or similar carries no inference that 
the product is inspected by the same governmental authority. 

Products produced under non-Federal inspection are of the same quality as 
the federally inspectel products and are not sold at prices lower than the 
federally inspected products in the same marketing area. 

Processing operations at Swift & Co. sales units are governed by the same 
formula controls as the identical processes at all Swift & Co. units and a rigid 
inspection service is provided to make sure of quality and workmanship and 
products is maintained. In addition, an independent quality control program is 
conducted by our Research Laboratories. City and State inspection regulations 
are patterned after Federal inspection service in respect to quality, sanitation, 
ete., and in some cases their requirements are more stringent. 


GIVEAWAY SALES 
Volume 3, page 276 

Mr. Finkbeiner complains that Armour and Swift are engaging in sales prac- 
tices or sales campaigns in which the consumer buys a pound of margarine and 
gets one free. 


Volume 3, page 278 


“Mr. FINKBEINER. Well, our national packers that are in the margarine busi- 
ness seem to be doing it—not ‘seem to’ the report is, they are doing it. 

“Mr. McHvuenr. Can you name those for us? 

“Mr. FINKBEINER. Well, Armour and Swift & Co. 

“Mr. McHuen. And the complaint is, they engage in sales practices or sales 
campaigns in which the consumer buys a pound and get one free? 

“Mr. FINKBEINER. That is right, and the forcing of distribution of their 
product. We were asked to see if there was anything that could be done and 
up to now we have not come up with any answer on it.” 


Answer 


As far as Swift & Co. is concerned Mr. Finkbeiner was in error. We had at 
no time prior to Mr. Finkbeiner’s testimony given a free pound of margarine with 
one purchased. However, what we do in the future will depend upon competitive 
market conditions. 


Matthew H. Landers, 4900 Emerson Street, Denver, Colo. 


LOSS ON LAMBS, 1946-49 
Volume 4, page 303 

Mr. Landers states: “Possibly the packers were able to sustain the loss.” 

Senator O’Mahoney said, “Well, now, do you think they did sustain a loss?” 

Mr. Landers replied, “In my opinion, I think they did sustain a loss during those 
times. * * * Because I don’t believe they got more for their dressed lambs than 
we did.” 
Answer 

Swift & Co.’s lamb business was profitable each of the years in question, 
1946—49. 

With our much wider distribution of dressed lambs, our realization was prob- 
ably greater than Landers’, who was limited to jobber-type trade which performs 
a minimum of service.” 

PACKER LOSSES 
Volume 4, page 305 

Mr. Landers states that he thinks that it was quite possible that during this 
period of time the large national packers also could have been losing money, but 
were absorbing this loss from profits on their nonmeat operations. 


Answer 


As indicated above, Swift & Co.’s lamb business was profitable each of the years 
in question. 
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BIDDING UP PRICES 
Volume 4, page 309 


“Mr. McHueu. Mr. Landers, were you ever told by your buyer or by anyone 
else that the large packers were taking turns bidding the price up against you? 

“Mr. LANDERS. Yes, I was told by my buyer that that was the situation.” 
Volume 4, page 310 

“Senator O’MAnonery. Let me ask you this question, since you have testified 
that your buyer told you that the big packers were taking turns in bidding up the 
price against you: If that were true, do you think it is a good practice to permit?” 

“Mr. LANDERS. No, I don’t think it is a good practice. I think it will throttle 
small business if that practice—if it is true, and it is permitted to continue.” 





Answer 


This, of course, is not true. Such a statement on the part of Mr. Landers 
probably stems from a lack of understanding on the part of Mr. Landers that 
Denver is not an isolated market, but is affected by all of the swings of the 
markets throughout the country. If buyers were taking turns in bidding up the 
Denver market, either other markets in the area would respond accordingly or 
livestock would move in abnormal directions. If the Denver market were higher 
than other midwestern markets, livestock would tend to flow back te Denver, 
thus promptly tending to equalize market levels. There was absolutely no collu- 
sion or taking turns by Swift & Co. with anyone. 


LANDERS PACKING CO. 
Volume 4, page 311 

“Senator OManoney. That, of course, was the testimony that was given to us 
by Mr. Forbes, the head of the Western Meat Packing Association, who gave us 
your name and expressed the opinion that the company of which you were the 
manager and president was actually driven out of business by the big packers by 
this sort of operation which was described to you by your buyer.” 


Answer 


Mr. Landers testified at Chicago, Ill., in the Rath Packing Co. case on March 
19, 1952, that his problem was one of freight rates and that he believed he could 
compete favorably if he secured the desired freight-rate reductions. 

In the Rath Packing Company, et al., Complainants, v. The Ahnapee & Western 
Railway Company, et al., defendants, Interstate Commerce Commission Docket 
No. 30710, et al., which was an action to secure the reduction of freight rates 
on dressed lambs to the East, pages 363, 364, and 366 of the stenographers’ 
minutes, Columbia Reporting Co., official reporters, the following testimony 
appears: 

“Question. Is it your considered opinion that if you had had a freight-rate 
adjustment of approximately this hundred dollars a car you spoke of you could 
have stayed in business? 

“Answer. Yes, it is. 

“Question. Why do you say that? 

“Answer. I say it, first of all, because of the fact that a hundred dollars per 
car would have been approximately $90,000 in 1948. In addition to that, it 
would have meant an increased production in our plant, with a subsequent 
reduction of unit cost which would have made a difference in our operating 
statement at the end of the year. 

Ps * * * % * %* 


“Answer. Our freight differential is approximately a hundred dollars on 
$275.60 a car. We start out with approximately a hundred dollars more to pay. 

“Question. That is in relation to Chicago? 

“Answer. That is right. 

“Question. Do you feel that if the railroads or the Commission were to make 
a downward adjustment in freight rates that you could continue in business 
and possibly get back into your own operation? 

“Answer. From a personal viewpoint, I would say definitely ‘Yes, that if the 
rates are reduced so that the spread over Chicago is reduced, I believe that we 
can compete favorably and we would go back in business. 

“Question. Would you like to? 

“Answer. Yes, I would.” 

9 
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Louis F. Bein, Cattle Feeder and Chairman of the Marketing Committee of the 
Colorado Cattle Feeders Association, Berthoud, Colo. 


DENVER LAMBS 


Volume 5, page 432 
Mr. Bein states that 2 major packers, namely, Armour and Swift, have handled 
70 percent of the lambs at the Denver market. 


Answer 

Mr. Bein does nt specify any particular period; therefore, it is extremely 
difficult to give any factual answer. Mr. Landers in his testimony (vol. 4, p. 
291) testfied: “* * * I am told by the Denver Union Stockyards Co. that we 
slaughtered about between 50 and 52 percent of the lambs slaughtered in 
Denver.” There is also other packer competition on the Denver market. This 
would indicate that Swift and Armour could not have handled 70 percent of 
the lambs at Denver, at least during the period of time that Landers was 
operating. 

DENVER LAMBS 

Volume 5, page 432 

Mr. Bein states that ‘“* * * It has been felt by many of us who sold lambs 
at various times at Denver that these two packers used very arbitrary actions 
to depress lamb prices. The usual action was to sit on the fence and whittle. 
Country buying here again is prevalent.” 
Answer 

The active market on lambs in Denver during the past 8 years indicates that 
competition has been very keen at this point. Naturally, on falling dressed 
markets packer-buyers do not aggressively buy lambs except at lower price levels. 
Until commission men offer their lambs to all of the prospective buyers on that 
market—those buyers who have already bid on the lambs probably do “sit on 
the fence and whittle.” Action on lower markets is generally slow. 


LAMB FEEDING OPERATIONS 


Volume 5, pages 433 and 434 

Mr. Bein complains about the lamb feeding operations of the packers and 
states: 

x * * * * * * 

“IT see no argument for their feeding insofar as supplies are concerned. 
Northern Colorado has always been historically a large liinb feeding area. 
And because of poor marketing conditions we are only feeding a fraction of the 
lambs as we used to up there. 

“Mr. NEVILLE. Mr. Bein, how extensive would packer lamb feeding have to be 
before it would actually have a controlling effect on the price? 

“Mr. Betn. I think the 5 percent would be sufficient. 

“Mr. NEVILLE. Five percent of what? 

“Mr. Bern. Five percent of the total lambs offered on the central market, to 
effect the price; the more lambs they feed of that proportion, of course, the 
greater the effect on the price.” 

Answer 


We doubt if there is any information to substantiate the fact that 5 percent 
of the total lambs offered in the central market being on feed would affect the 
price. It should be remembered that it is the total volume on feed that is 
important, and not whether feeding is being done by the packer or some in- 
dividual. Most of the lamb feeding in Northern Colorado has been done by 
individuals rather than packers. Swift & Co. feeds lambs only to assure us of 
a supply during periods of light receipts and to insure that orders for special 
customers are filled each week. 
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ANSWER BY Swirt & Co., AN ILLINOIS CORPORATION, TO CHARGES MADE BEFORE 
THIS COMMITTEE AGAINST Swirt & Co., THE PAGE REFERENCES OF WHICH ARE 
TO THE REPORT OF PROCEEDINGS 


Volume 1, pages 16-17 


“Senator WATKINS. In recent years, these forced fall marketings have been 
even heavier than normal, because of the effects of drought and the cost-price 
squeeze. High livestock numbers, caused by excessive feed-grain production on 
Jands diverted from wheat and cotton production under the price support and 
acreage allotment and marketing quota program, also have contributed to heavier 
marketing and low prices. These factors combined, have served to virtually 
eliminate any bargaining power which producers might have had under more 
normal conditions. 

“Especially is this true in light of the increase in direct buying over the past 
10 years from livestock producers. For example, whereas in 1946 the largest 
overall packer purchased directly from producers 20 percent of the cattle it 
slaughtered, this figure had increased to 32.7 in 1956. Whereas the same firm 
purchased directly 37.1 percent of the calves it slaughtered in 1946; in 1955 it 
purchased directly from producers 52.1 percent. There has also been a marked 
upward trend in direct buying by the next 9 largest overall packers during the 
past 10 years.” 

Answer 

The figures indicated above are basically correct if you use the public-market 
tigures. This is misleading, however, because the public-market figures cover 
only the 638 listed markets. The figures that they have used for other than 
public markets is the difference between the figures reported to the USDA for 
purchases on the 63 listed markets and the total overall slaughter. This means 
that in the second figure, there will be included many auction markets which 
may or may not be listed or may or may not be posted markets. 

With the big increase during the past 10 years in the number of auction 
markets, the figures do not mean very much. 

Buying of livestock at country points is unmistakable evidence of intensive 
competition in the meatpacking industry. Direct sales by producers of livestock 
in no way diminish the producers’ ability to bargain for the best possible price 
the market has to offer. As a result of rapid and extensive communication 
facilities, every livestock producer is in a position to know market conditions, 
prices, supplies, etc., in all markets available to him. The availability of rapid 
communication and easy transportation of animals to market gives the producer 
all the bargaining power he needs. 


Volume IT, page 192 


“Mr. Forses. Our next complaint was against Swift & Co. in the southern 
Oregon area where they deliberately threw an arbitrary reduction in the price of 
beef set out to eliminate competition in that area. That beef was brought from 
their Idaho plant at Boise and sold at 4 cents a pound less than they were charg- 
ing the rest of the State of Oregon for the same grade of beef out of their Portland 
plant. 

“Senator WarTktns. Is there anv situation whereby they were trying to meet 
competition of any other packer? 

“Mr. Forres. No, because the very packers who were affected were buying 
their steers, feed-lot steers, in Idaho right in competition with Swift & Co. 
paying the same price, transporting the live animal to Klamath Falls to be 
slaughtered, and Swift was buying the steers and slaughtering them at Boise 
and trucking the dressed meat by public carrier to Klamath Falls. 

“The actual cost of that beef to our men was 3814 cents. Swift came in there 
selling the same beef at 36 cents. We asked the Packers and Stockyards Branch 
to investigate that situation and they did, but we have never had a report.” 
Answer 

These statements are misleading. and in some instances untrue. Beef prices 
naturally vary at different markets, depending on local supply and demand 
conditions. The price is governed by what the buyer will pay. We are certain 
that our offers of beef are on the basis of the going market and at no time have 
we deliberately and drastically reduced prices to eliminate competition. There 
is very keen competition among packers in this area and we frequently find our 
competitors under our offering prices. 
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No dates are stated when these events occurred. Therefore it is difficult to 
eategorically answer. We do not sell the identical grade of beef in southern 
Oregon 4 cents below the price at other parts of Oregon, costs of transportation 
and quantity considered. Competition may force prices down at one place, but 
they usually level out. We have no way of knowing the cost of beef produced by 
our competitors. When we sold beef for 36 cents, you can rest assured we were 
getting all we could for that beef at that time and place. We are not in business 
to sell beef at a loss. 

We do not know the exact date of the sales that Mr. Forbes refers to. We do 
know, however, that during the entire period he was talking about, our beef 
business at Boise was profitable. 


Volume II, page 194 


“Mr. E. F. Fornes. We had another complaint which we filed on December 20 
in which it was alleged that Swift was furnishing meat cases to display meat 
free of charge to the Albertson stores. I understand that there is a complaint 
against Swift for furnishing ice-cream freezers, now, that has been pending 
before the Packers and Stockyards Branch, as I understand, for some 2 years, 
being under investigation.” 


Answer 


These charges are not true. Some of our items have been displayed in special 
frozen-meat cases in Albertson stores. These cases did not belong to us and they 
were arranged for by the Albertson stores. 

The ice-cream complaint is contained in a case now pending under the Packers 
and Stockyards Act. Swift & Co.’s position is that this is a common practice in 
the ice cream industry and that it does not violate the law as being an unfair 
or illegal activity injurious to competition. 


Volume II, pages 197 to 205 and 218 to 220 


Mr. E. F. Forbes charges that Swift & Co.’s 1957 merchandising activities as 
represented by coupon campaign, constitute unfair trade practices. 


Answer 


The record clearly shows that such charges were answered effectively by the 
introduction of correspondence and other testimony relating to this subject. 
We should like to comment in addition as follows: 

Aggressive merchandising programs designed to sell meat and meat products 
to the American consumer are badly needed by the livestock-meat industry. In 
recent years the proportion of the consumer dollar spent on meat has been 
declining in comparison with the proportion spent on other kinds of goods. 
This is a serious matter for the livestock producer. Therefore, there is a definite 
need for efforts to recapture some of the market for meat. 

Swift & Co. is proud of its promotional efforts on behalf of meat. We have 
put to use various advertising techniques common in industry for many verrs 
and we believe the results to be beneficial to livestock producers and the meat 
industry as a whole. 

It must be kept in mind that Swift is one of the few meat processing and 
distributing companies that attempts to supply the needs of meat consumers on 
a national basis. In so doing, we compete not only with other processors who 
distribute nationally, but also with thousands of processors who distribute only 
locally or regionally. The growth of these local and regional processors shows 
that they have prospered with this competition. There is no evidence of ruinous 
competition from national companies. 

The merchandising and promotional efforts of Swift & Co. must necessarily be 
national in scope and, therefore, constitute a substantial. comprehensive opera- 
tion. This does not mean that any local competitor cannot offer just as intensive 
and substantial merchandising competition on a proportionate seale. In fact, 
this is exactly what local and regional competitors do. 


Volume IV, pages 257-259 


Mr. McDONALD. Well, in the case of the meatpacking industry, Mr. Chairmn, 
it is more of a threat of vertical integration, I believe, than actual price discrimi- 
nations per se. Now, we all think, speaking of the threat in the food industry, of 
the consent decree of 1920, which Swift, I believe, last December once more asked 
to be set aside. The removal of this consent decree would permit the meat- 
packers to go not only into the district retail and wholesale distribution of meat 
and meat products but into the general line of groceries, and [ believe that 
following witnesses will talk to that point. 
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“The farmers feel that anything which narrows, cuts out the competition at 
any point between them and the consumer, whether it is in the retail grocery 
store, at the wholesale level or at the processing level, operates to their detri- 
ment.” 


Answer 

In asking for relief from certain provisions of the consent decree we believe 
that such relief, if granted, will result in increased competition in the food 
industry to the benefit of livestock producers and food consumers as well. The 
restraints of the decree have created a central barrier to competition in the 
food industry. 

Fair competition is essential to everyone’s well-being and progress. Instead 
of fostering competition, which was its original purpose, the decree today re- 
strains competition in a manner contrary to the letter and spirit of the law. 

If we were free to compete and adapt our business to modern conditions, it 
would tend to improve the quality or decrease the prices of products that con- 
sumers buy. It would also tend to increase the income received by agricultural 
producers. 

Enormous changes in the entire food industry have occurred since this ancient 
decree went into effect. These changes have voided the primary arguments for 
the decree that were used 37 years ago. The decree’s restraints are actually 
harmful to our customers, to producers and consumers. They prevent our 
organization from utilizing to the fullest, its experience, research and ability in 
many product lines and in developing wider markets. 


Volume VII, page 512—Mr. McHugh 


The summary table shows as follows, that for Swift during this period of 
time, there were a total of 147 acquisitions, 29 of these being packing companies, 
68 dairy and poultry companies, and 50 are grouped under the category of 
“general.” 


Answer 

The figures cited distort the actual picture of acquisitions of Swift & Co.: 
21 of the 29 meatpacking companies referred to by Mr. McHugh were acquired 
in a period of from 1930 to 1938. Only 8 were acquired subsequently thereto, 
and the last was a plant that had been closed for some months. 

Sixty-one of the acquisitions in the other two categories (dairy and poultry 
and general) were small acquisitions of assets, in each instance valued at less 
than $20,000, and were used in our business. 


Volume VIII, page 605-606 


“Mr. McFAarRLanp. I have worked in all departments of the company from live- 
stock buying to administration of policies. Our growth has been gradual and 
profitable until Swift & Co. took over the American Packing & Provision Co. 
at Ogden within the past few years. Since that time Swift & Co. has proceeded 
to dominate our market. It has been said by good authority that Swift set 
aside over a million dollars to become established in every butcher shop in the 
inner mountain area. Since that time Swift has used every trick in the book 
to monopolize the livestock market in the inner mountain area and to dominate 
the sales of meat and meat products. 

“In the lamb market in our area, Swift has placed a man at every point of 
sale and it is almost impossible to purchase live lambs at a price that will show 
a profit. During the past 3 or 4 weeks the 2 large auction sales in Idaho, 
where we usually buy lambs, Swift was buying lambs $2 hundredweight over 
the going market to keep us out. This type of buying is being conducted by 
Swift throughout our area in the cattle market. When they want cattle they 
buy them at any price.” 


Answer 


This statement, of course, is ridiculous. We have a normal staff of buyers 
located on the Ogden market and we do happen to headquarter our Western 
lamb buying organization at Ogden as it is centrally located in the intermoun- 
tain and west coast area. 

We cover the Ogden market and the auction markets that offer livestock for 
sale. We also buy some lambs directly from producers who prefer to sell at 
home rather than ship to markets. 

We at all times try to buy in line with the market, we believe that we do 
this. Lamb results at our Ogden plants have been profitable all but 2 years 
out of the last 8 years that we have owned the plant. 
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Volume VIIT, page 606 


“Mr. McFartanp. In the local hog market, Swift has set the prices at $1 
over the national hog market at Omaha. This is especially true at the Ogden 
market where the Swift plant is located. A study of the daily livestock market 
will bear out these price differentials. 

“On the other end of the business, that is the dressed and processed meats, 
Swift is also very active in what we feel are unfair selling practices.” 


Answer 


This is not true. The movement of pork is from the Midwest to the west 
coast. Trainloads of hogs go through Utah regularl, moving to the West. 
Usually the hogs in Ogden bring at least $1 over the Omaha market and, per- 
haps, more. This is to be expected. 


Volume VIII, pages 608-610 


“Mr. McFARLAND. Well, the packers have been dumping products into our 
area at under the quoted Chicago price and the arrangement 

“Senator O’MAnoNEY. The packers? Whom do you mean by the packers? 

“Mr. McFarLaNnp. I mean the national packers. 

“Senator O’Manonry. You mean the big packers? 

“Mr. McFArLAND. Yes. 

“Senator O’MAHONEY. You mean Swift? 

“Mr. McFarLanp. Swift, Armour, Cudahy, Wilson. 

“Senator O’MAHONEY. You mean they were selling below market for purposes 
that would serve the interests of the big packers that were doing it? 

“Mr. McFartanp. I would say that is true. 

“Senator O’MAHONEY. Well, that is what you mean? 

“Mr. McFAarLaAnp. Yes. 

“Senator O’MAHnHONEY. All right, sir. 

“Mr. McFarLanp. During the last few weeks, we have found Swift selling fresh 
pork loins, spare ribs, and legs and bellies at prices substantially below the pub- 
lished market prices. 

“Senator O’MAHONEY. That is, below the prices published in the National Pro- 
vVisioner Magazine? 

“Mr. McFARLAND. Right. 

“I have copies of invoices where they and other national packers have been 
selling pork loins from $3 to $6 per hundred pounds under the published market. 

“Senator O’MaHonry. Do you have those with you? 

“Mr. McFArRLANpD. I don’t have them with me, but I have them. I can get 
them. 

“Senator O’MAHONEY. Have you presented them to the committee staff? 

“Mr. McFar.tanp. No, but I will. 

“Senator O’MAHONEY. You will do that, please? 

“Mr. McFarLanp. Yes. 


(Invoices may be found beginning page 329.) 


“Mr. McFAarLaNp. By this means, Swift is keeping pork loin prices distressed. 
Some major packers are constantly selling either pork loins, smoked hams, bacon, 
and picnics at what we call dumping prices.” 


Answer 


This is not true. We make every effort to get the best market prices available 
for the product we have to sell. If we did not, our operations could not possibly 
be profitable in the face of persistent competition throughout the area. 

We sell fresh pork and processed pork at what we consider the local market. 


Volume VIII, page 611 


“Mr. McFarRLANpD. It has also been reported that Swift & Co. owns an interest 
in the Albertson chain. If this is true, Swift & Co. owns an interest in the 
Albertson chain. If this is true, Swift & Co. is engaging in the retail grocery 
business. 

“Senator O’MAHONEY. It is reported where? 

“Mr. McFarLanp. It is reported in our area. 

“Senator O’MAHONEY. By word of mouth or any printed report? 

“Mr. McFarRLANp. No printed report. It is in the trade. 

“Senator O’MAHONEY. You mean it is current information disseminated by 
word of mouth in the trade? 

“Mr. McFARLAND. Yes. 

“Senator O’MAHONEY. Has anybody ever looked it up to determine whether 
or not it is a fact?” 
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Answer 
Swift does not and never has owned an interest in the Albertson chain. 


Volume VIII, page 612 

“Mr. McoFarLanp. A Swift employee is on the Albertson staff. There is also 
evidence that some of the major packers are furnishing advertising allowances 
to the retailers.” 

Answer 

We do not have an employee on the Albertson staff. There is a man on their 
payroll who worked for Swift & Co., but he resigned and took up his present 
employment, over a year ago. 

Swift & Co. policy with respect to cooperative advertising is in line with 
that of the industry. On meats our cooperative advertising involves only sau- 
sage or so-called table-ready meats. It has been the practice of many com- 
petitors to offer such allowances on these items, and only recently have we met 
this competition. We do not offer cooperative advertising on sliced bacon, 
although many competitors do. 


Volume VIIT, page 614 


“Mr. McFaRLaNb. Swift & Co. is continuously underbidding us in the lamb 
market for business at the wholesale level in the eastern markets such as Chi- 
cago and New York. They keep the carlot prices to our longstanding customers 
at prices ranging from $2 to $3 per hundredweight under the United States De- 
partment of Agriculture’s daily quotations.” 

Answer 

This statement confuses two types of quotations. The USDA daily quota- 
tions on lambs represent the market for sale to retailers. Carload prices at 
which packers sell lambs to wholesalers, jobbers, and other sales units are, of 
course, at a differential under the retail price level. This difference represents 
the operating margin required by the wholesaler who functions as a middle- 
man between the packer and the retailer. 

Swift & Co.’s lamb business has been profitable each of the last 10 years; and, 
if the allegation were true, our lamb operations would reflect a serious loss. 


STATEMENT BY SAFEWAY SrTorEs, INC., TO SUBCOMMITTEE ON ANTITRUST AND 
MoNnopoLy, COMMITTEE ON THE JUDICIARY, UNITED STATES SENATE 


From a review of the hearings by your subcommittee during the past year, 
including those on S. 1356, which would give the Federal Trade Commission 
antitrust jurisdiction over the meat industry, particularly the hearings held 
on May 22, 1957, our company desires to submit this statement lest the alleged 
practices of Safeway Stores, Inc., alluded to during the hearings and which have 
been or may be investigated or studied by the Department of Agriculture, may 
be cited or regarded as an example for justification of the bill. 

We feel that such an association of Safeway with the need for the legislation 
would be an unfortunate and undeserved result for the following reasons. 

First: Safeway has taken a completely neutral position relative to S. 1356. 

Second: As the record at the Federal Trade Commission will show, Safeway 
has never tried to avoid the jurisdiction of the Commission by claiming the 
exempting status of a packer. 

Third: Safeway has no control over the approach or disposition which the 
Department of Agriculture or any other agency may make concerning its in- 
vestigations or reports. 

Moreover, as the Assistant Secretary of Agriculture testified, the allegations 
referred to were regarded as an economic problem calling for a study much 
broader than an investigation of any one entity. 

We realize that your primary concern during these hearings was not to 
establish the truth or error any allegations, but the investigation and dispo- 
sition of such reports. We have no quarrel with this, but are concerned that 
unless careful reference, if any, is made to Safeway’s involvement in your 
committee’s report, a misleading, however unintentional, impression may be left 
with your colleagues in the Congress and with the public. 

We believe that your committees’ record will reflect that our attitude has 
been one of cooperation, e. g., our letter of September 1, 1956, transmitting full 
and open answers to your questionnaire relative to your meat facilities and 
purchases. 











516 UNFAIR TRADE PRACTICES IN THE MEAT INDUSTRY 


We realize that yours is not the forum to try the allegations alluded to 
during the hearings that Safeway operated feed lots to depress livestock prices. 
However, we want to assure you that although it is true that Safeway has 
operated feed lots or contracted for the feeding of cattle in the past, it was to 
insure its supply of meat, the lifeline of its business, dictated by experience 
during times of uncertainty, viz., World War II, Korean war, the eras of price 
and production control and not to depress prices. You doubtless know from 
your extensive knowledge of business economics that the consequence of a 
short supply, or no supply, of meats for even a brief period in the highly com- 
petitive retail-grocery business would be more disastrous to Safeway than a 
brief oversupply would be in the coolers of the suppliers. Safeway is vitally 
and much more dependent upon its suppliers for a constant supply of quality 
meats in substantial quanties than the meat suppliers are dependent on Safeway. 

As we pointed out in our letter of September 1, 1956, and its enclosures, 
Safeway also for a time operated slaughtering plants. These operations were 
for the same reason explained above, namely to protect Safeway’s retail business 
from the disaster of short supply. When the need passed, the operations were 
discontinued. By this process, Safeway has reduced its number of packing 
plants from a total of 12 during and immediately following World War II to 
none at the present, the majority of them having been disposed of prior to 
1948. Today the company has no livestock or slaughtering operations whatever. 

Hence we respectfully request that Safeway not be pointed to as the reason for 
remedial legislation. 





FepERAL TrapE ComMMISSION, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, June 17, 1957. 
DonaLp P. McHueu, Bsq@., 
Subcommittee on Antitrust and Monopoly, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear Mr. McHvuen: This is in reply to your letter of May 23, 1957, requesting 
comment on a proposal of the American Stock Yards Association as set forth in 
a supplementary statement submitted to the Subcommittee on Antitrust and 
Monopoly relating to S. 1356, 85th Congress, 1st session. In the supplementary 
statement the association points to what it believes is a technical defect in S. 1356 
which might have the effect of giving both the Federal Trade Commission and 
the Secretary of Agriculture jurisdiction over trade practices of stockyards, 
market agencies, and dealers, which are the subject matter of title III of the 
present Packers and Stockyards Act. 

Specifically the association would amend S. 1356 by inserting on page 2, line 
2, after the comma, the following: “and persons, partnerships, or corporations 
relative to any matter which, by the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 181 et seq.), is made subject to the jurisdiction of the 
Secretary of Agriculture, except as provided in 406 (b) (7 U. 8S. C. 227 (b)) 
thereof,”’. 

This represents an amendment of section 5 (a) (6) of the Federal Trade Com- 
mission Act, which we believe is unnecessary and undesirable. 

If S. 1356 is enacted, the limitations on the Commission’s jurisdiction with 
respect to stockyards, market agencies, and dealers would be set forth in section 
406 (b) of the Packers and Stockyards Act. As there set forth it would be 
clear and definitive. The proposal to write a limitation in the Federal Trade 
Commission Act appears to be unnecessary. At the time of the enactment of 
the Packers and Stockyards Act in 1921 no specific limitation was written into 
the Federal Trade Commission Act. It was not considered necessary since 
section 406 (b) of the Packers and Stockyards Act precisely expressed the limi- 
tation on the Commission’s jurisdiction. However, at the time of the passage 
of the Wheeler-Lea amendment to the Trade Commission Act, in what appears 
to have been an attempt to tidy up that act, the present words of limitation 
were incorporated into section 5 (a) (6). 

I do not believe that at the time of the Wheeler-Lea amendment there was 
any intention to further limit the Commission’s jurisdiction beyond that pro- 
vided for in 406 (b) of the Packers and Stockyards Act. Nevertheless that 
amendment of section 5 (a) (6) has been construed to operate as a further limi- 
tation on the Commission’s jurisdiction and has caused us no end of trouble. 
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The association recognizes that the limitation contained in 406 (b) should 
be sufficient and we are convinced that it is. We do not believe that it could 
reasonably be argued that S. 1356 superseded those provisions of title III which 
confer jurisdiction upon the Secretary of Agriculture, since 8S. 1356 does not 
purport to change or repeal title III. 

We are of the opinion that if S. 1356 is enacted the limitation set forth in 
406 (b) will correspond with the aims and objectives of the legislation and 
we believe it undesirable to add words of limitation which may later pose addi- 
tional problems of statutory construction. 

Sincerely yours, 
Ear W. KINTNER, General Counsel. 
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